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“THE LAW OF APPORTIONMENT OF RENT. 
By M. VELAYUDHAN Nair; B.A., B.L., VAKIL, ALATUR, 


The statutory provision relating to apportionment of rent is 
contained in S. 36 of the Transfer of Property Act which says 
that ‘‘in the absence of a contract to the contrary all rents, annui- 
ties or other periodical payments in the nature of income, shall 
upon the transfer of the interest of the person entitled to receive 
such payments be deemed as. between the transferor and trans- 
feree to accrue due from day to day and be apportionable accord- 
ingly.’ In Subbaraju v. Seetharamaraju~ while holding that 
Ss. 8 and 36 of the T.P.Act were inapplicable to the facts of the 
particular case as it was a case of a purchase in Court auction, 
it was stated that a stipulation to pay rent of a year’s lease at a 
particular date is a contract to the contrary within the meaning 
of S. 36 of the T. P. Act. It is a matter for consideration 
whether it is correct or proper to regard a provision in a lease 
appointing a day for payment of rent at a particular date as a 
‘contract to the contrary’ within the meaning of S. 36; for 
whether the rent or income accrues from day to day or not, S. 36 
only says that as between the transferor and the transferee it 
Shall be deemed to accrue dwe from day to day for the purpose 
of apportionment, although it is payable only on the day appoint- 
ed for payment thereof. The words ‘contract to the contrary’ 
in the. section obviously have reference to a contract as between 
the transferor and the transferee with reference to the title to 
the rent of the property transferred and cannot possibly refer 
to a contract between the transferor and the lessee of the pro- 
perty fixing a date for payment of rent. 


8. 36 of the T.P. Act is condensed from Ss. 2 to 4 of the 
English Apportionment Act of 1870 which altered the rule af 
the English Common law which did not permit any apportion- 
went in respect of time except in the case of interest on money 





1. (1915) I.L.R. 39 Mad. 288. 


me 
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lené which accrued due from day to day. As to rents and other 

‘periodical payments, the contract for each portion was under the” 
English Common Law considered distinct and entire - and no 
apportionment was allowed in such cases. This rule of the 
English Common Law was altered by the English Apportionment ° 
Act of 1870, S. 2 of which runs as follows: 


2“. 


“From and after the passing of this Act, all rents® annuities, dividends ° * 


and other periodical payments in the nature of income (whether reserved or 
made payable under an instrument in writing or otherwise) shall, like 
interest on money lent, be considered as accruing from day to day and shall 
be apportionable in respect of time accordingly.’’ 


Though according to S. 2 (d), T.P. Act, that Act does not 
apply to sales in execution or transfers by operation of law, the 


principle of the rule of apportionment underlying S. 36 has been , 


applied. by the High Courts in this country in a number of such 
cases as a rule of equity and good conscience—See Laksminara- 
nappa v. Meloth Raman Nair} Kunhi Sou v. Mulo Chattu;? 
Rangiah Chetty v. Vajravelu MudaliarS Aparna Debi v. Sree 
Shiba Prasad Singh, Shiwa Prashad Singh v. Prayag Kumari 
Debee Chinnathambiar v. Veerappa® In Lakshminaranappa Y. 
Meloth Raman Nawi Mr. Justice Subramania Aiyar says: 


‘In the absence of a specific rule applicable to cases like the present in this 
country we are entitled to follow the broad and just principle underlying the 
English Statute Law culminating in the Apportionment Act of 1870 and hold 
that as a matter of equity and good conscience, the plaintiff is entitled to the 
apportionment made by the decree of the lower appellate Court, more espe- 
cially as the legislature in this country has itself from time to time enacted 
provisions resting’ on the same principle—the Indian. Succession Act, S. 300; 
the Indian Probate and Administration Act, S. 120; and the T.P.Act, S. 36. n 


In Rangiah Chetty v. Vajravelu Mudaliar® the High Court 
applied the rule of apportionment between the original lessor 
and the purchaser of his interest in execution at a court sale. 
The earlier decision in Subbaraju v. Seetharama Bajul which 
took the contrary view is not referred to in this case, but the 
Judges base their decision on considerations similar to those 
mentioned by Mr. Justice Subramania Aiyar in the case in 
Lakshmimaranappa v. Meloth Raman? They say that 

“the section (S. 36) provides for such apportionment and although it 
is no doubt true that under S. 2 (d) of the Act, it does not apply to a sale 


im execution, yet the section embodies a rule of justice, equity and good con- 
science which we think should be applied.” 


1. (1902) I.L.R. 26 Mad. 540, 
2. (1912) I.L.R. 38 Mad. 86. E 

‘* 3. (1917) 33 M.L.J. 618 :I.L.R. 41 Mad. 370. 
4, (1924) I.L'R. 3 Pat. 867. 
5. (1933) I.L.B. 61 Cal. 711. ` 
6. I.L.R. (1937) Mad. 589. . 
7 . 


(1915) LL.B. 39 Mad. 283. a ee e ad; 
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. fn Shiva Prasad Singh v. Prayag Kumari Debed and, in 
Chinnathambiar v. Veerappa,” .a contention was put forward that 
the Madras cases which applied the principle of *the law of 
apportionmtnt enacted in S. 36 of the T.P. Act should be held 
to have been wrongly decided in the light of the Privy 
Council decision jn Bhirozshaw Bomanji v. Bai Gool Bais It 
was contended that the Privy Council has decided in that case 
that the law of apportionment applicable to India was the old 
law in England as it stood apart from statute. In 
Shiva Prasad Singh’s ease the Caleutta High Court distinguishes 
the Privy Council decision on the ground that what was decided 
in that case was a question of intention as evidenced by a deed 
of settlement as to whether income derived from rents and shares 


* was approtionable de die in diem. In the particular case before- 


them, the Caleutta High Court applied the principle of appor- 
tionment underlying S. 36 of the T.P. Act on the ground of 
equity and good conscience. The question there was 
whether the widows of the deceased Raja Durga Prasad were 
entitled to claim an apportionment of the rents and royalties. 
which fell due during the Raja’s lifetime. The Raja had died 
on the 7th of March, 1916, before the year was out and the rents. 
and royalties had not fallen due. The plaintiffs claimed that 
the rents and royalties accrued from day to day and that they 
were entitled to such part thereof as had accrued to the Raja till 
his death on 7th March. The learned Judges upheld the claim. 
They observed that the old English law of non-apportionment 
was not applicable to the case before them, 

“which was not a case between persons standing in the gelation of 
lessor and lessee or of persons who were bound by covenants relating to 
payment of rent at stated intervals,’’ 

This observation indicates that they would have been dis- 
posed to apply the old English law of non-apportionment—and 
not the principle of apportionment underlying S. 36 of the T. 
P. Act,—to eases where the parties stand in the relation of lessor 
and lessee or of persons who are bound by covenants relating to 
payment of rent at stated intervals. Indeed the discussion in the 
judgment shows that the Judges were impressed by the argu- 
ment that the Privy Council had in Phirozshaw Bomanijee v. 
Bai Gool Ba decided that the law of apportionment applicable: 
to India is the old English Common Law. ‘They observed: 

“The decision, however, is not wholly irrelevant, because in that case- 
both the parties assumed a common ground that the law of apportionment 
appljcable to India was the old Jaw in England as referred to in 1818 by 
Lord Eldon in Er parte Smyt4 It was an admission] on a point of law mada 


1. (1933) I.L.R. 61 Cal. 711. 

2. I.L.R. (1937) Mad. 589, 

@ 3. (1923) 47 M.L.J. 79: L.R. 50 I.A. 276:1.L.R. 47 Bom. 790 
c : 
4 





e 


(P.C.). Pe 
(1818) 1 Swans. 387:36 E.R. 412. 
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by the two parties antagonistic before the Courts. and if such ‘an*admigsion, 
Was°erroneous or wrong, if may perhaps be reasonably expected: mat their’ 
Lordships would have said something against it.” » 


In Chinnathambiar v. Veerappa the limited owner of an im- 
partible estate died a month before the first instalment of rênt fell 
due for the year and the person who succeeded 25 the next rever- 
sioner to the estate claimed the whole of the unrealised rent to 
the exclusion of the personal heirs of the limited owner.. The 
Court applied the principle of apportionment underlying S. 36 

_ of the T.P. Act on grounds of justice, equity and: good conscience 
and held that the person succeeding to the estate was not entitled 
to the whole of the unrealised rent and that part of the rent 
which acerued till the death of the limited owner would go to the 
personal heirs of the deceased limited owner. In this case, also + 
it was contended that the Madras cases which applied the prin- 
ciple enacted in S. 36 of- the T.P. Act should be: held to have 
been wrongly - -decided in the light of the Privy Council decision 
in Phtrozshaw. Bomanjee v. Bai Gool Bai? The Judges refer 
to the Calcutta ease mentioned above which distinguishes the 
Privy Council case on the ground that what was decided in that 
case was a question of intention as evidenced by a deed of settle- 
ment as to whether income derived from. rents and shares was 
apportionable de die m diem, and conclude by saying that 


“having regard to the special features of the case before the Privy 
Council we are not inclined to hold. that the previous decisions: of. this Court 
which have been uniform should be considered to be overruled by that 
decision.” l 


On going through the statement'of the facts of -the case, 
however, one cannot help feeling that the actual decision in the 
case was largely influenced by the circumstance that it was a case 
of rents payable by occupancy tenants. The learned Judges 
say: < 


- "We may say at the outset that whatever rule may be applicable to 
rents payable on the dates certain in respect of ordinary, leases the. rents 
payable by occupancy tenants stand on a different footing. In theory landlord 
and tenant are co-owners. The rents payable by the latter represents a share 
-of the crops and there are still estates where the landlord takes his share 
by division of the actual grain at the threshing floor. Where the landlord, 
properly called the landholder in the case of such estates receives his rent 
in money the time when it is made payable is fixed by custom with a view 
‘to the convenience of the occupancy tenant and not in pursuance of any con- 
tractual agreement between ‘the parties. In this view it might be said that 
‘the landholder becomes entitled to his rent—considered as a sum paid in 
‘commutation of his share of the produce—even while the crops are or the 
ground.” n 





* 


1. I.L.R. (1937) Mad. 589. $ : 
2. (1923) 47 MLJ, 79: L.R. “50: I.A: 276 rI. Te R. 47 Bom. %90 
{P.C.). - 
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. . Tt must also be confessed that the approving reference to the 
opinion of the Caleutta High Court, . 
‘that the old English Law of non-apportionment was not applicable to 
the case befere them which was not a case between persons standing in the 
relatio® of lessor and lessee or of persons who were bound by covenants re- 
lating to. payment of rent at stated intervals”, 
a 
is a little embarfassing and is not consistent with the conclusion 
ultimately stated, viz., that the previous decisions of the Madras 
High Court mentioned above cannot be considered to have been 
overruled by the Privy Council decision. 


Does the Privy Council case in Phirozshaw Bomanjee v. Bat 
Gool Bat" decide that the law of apportionment that is applica- 
ble to India is the old English law, ‘‘as it stood apart from 
* statute’’ and are the Indian Courts not justified in applying the 
principle of apportionment enacted in S. 36 of the T.P.Act to 
cases not covered by the section on the ground of justice, equity 
and good conscience? In other words are the Indian Courts. 
bound to apply the old English Common Law of apportionment 
im cases not governed by S. 36 of the T.P.Act? 


A careful study of the facts in the Privy Council case will 
show that there is no warrant for thinking that the Privy Coun- 
cil decided that the law of apportionment that is applicable to 
India is the old English Common Law ‘as it stood apart from 
statute’, Their Lordships have only stated what is the old 
English Common Law, as both parties agreed before their Lord- 

. Ships that the principle which applies to the case before them is 
that of the original English Common Law ‘as it stood apart 
from statute’. It must be remembered that the Privy Council 
decision was on appeal from the High Court of Bombay which 
had affirmed a decree of the same Court in its original jurisdic- 
tion where the rules of the English Common Law are applied as 
rules of justice, equity and good conscience. 


The question that arose in that case, according to their 
Lordships, was, whether there is applicable under Indian Law 
any principle of apportionment which applies to rents and pro- 
fits from land........... and their Lordships refer to S. 2 of 
the English Apportionment Act of 1870 and say that that Act 
does not apply in India nor do any of the earlier Apportionment 
Acts. Then their Lordships proceed to say that 

‘tthe principle which applies in the present case is that of the original 
English law as it stood apart from statute. The older English 
law eon the subject was stated by Lord Eldon in Es parte Smyth? 
and is amplified in the learned note appended to the report of 
that case by Mr. Swanston. The latter traces it to two propositions tht 





* 1. (1923) 47 MLJ. 79:L.R. 60 I.A. 276:1.L.R. 47 Bom. 790 
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2, (1818) 1 Swans 337:36 E.R. 412. 
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an entire contract cannot be apportioned and that under such Ae contract, as ° 
for instance, a lease with a reservation of periodically payable rent, the con® 
tract for each portion is distinct and entire. The rule however while apply- 
ing to periodical payments becoming due to fixed intervals did not apply to 
‘sums accruing de die in diem. It did not, for example, apply to annuities 
or to debts?’ e 


It will be seen that it was conceded ky both sides before, 
their Lordships that the law to be applied to the case before them 
was the original English Law as it stood apart from statute. 
Clause (19) of the Letters Patent provides that with respect to 
the law or equity to be applied to each case coming before the 
High Courts of Judicature at Madras, Bombay and Caleutta in 
the exercise of their ordinary original civil jurisdiction, such law 
or equity shall be the law or equity which would have been 
applied by the said High Court to such a case “if these Letters - 
Patent had not been issued”. The Letters Patent of 1862 which 
were revoked by the Letters Patent of 1865 provided in Clause 
(18) thereof that the law or equity to be applied to the cases 
coming before the High Court shall be the law or equity which 
would have been applied by the Supreme Courts at Calcutta, 
Bombay and Madras respectively. By the charters constituting 
the Supreme Courts they were expressly made Courts of equity 
and, given equitable jurisdiction corresponding to that of the 
Court of Chancery in England. And the High Courts of Caleutta, 
Bombay and Madras have now succeeded to the jurisdiction con- 
ferred upon their predecessors—the Supreme Courts—and exer- 
cise the same equitable jurisdiction. According to the Charter 
Act, justice, equity and good conscience are the true guides and 
the English Common Law is applied on the original side of the 
High Courts of Bombay, Calcutta and Madras as rules of justice, 
equity and good conscience. 


The decision in Guruswami v. Chinna Mannar and Guru- 
swami v. Sadaswa' appears to take the view that the High Court 
on its original side is bound to apply the rules of the English 
Common Law in cases coming before it, but this view is dissent- 
ed from in a later case reported in Mool Chand v. Alwar Chetty,? 
where Mr. Justice Napier doubts the correctness of the view ex- «à 
pressed in Guruswamit v. Chinna Mannar and Guruswami v. Sada- 
swa! that in an appeal from the original side the English law has 
to be applied and Mr. Justice Sadasiva Aiyar also observes that 

‘Sf the passage in the judgment of Muthuswami Aiyar, J. in 5 Mad. 
37 was intended to lay down that the High Court on its original side is 
bound to decide questions like the one in controversy on the basis of English 
precedents and English Common Law procedure even though the following 
gf such precedents and procedure may be against the ‘justice and right’ or 
“the justice, equity and good conscience’ which are the true guides to be 
a es ee E E 

L (1882) I.L.R. 5 Mad. 8720 | ` . 

2. (1916) I.L.R. 39 Mad. 548. i 
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efotlowfea sheoiding to ‘the Charter BE I reper differ from the observa- 
tions in that page,” 


_ As the, Privy Council da in Phirozshaw Bomanjee. y. 
Bai Ggol Bai, the English Apportionment Act does not apply in 
India. But the observation has to be read with reference to the 

e * facts of the partionlar case before their Lordships. Their Lordships 
do not lay down that the English ‘Common Law. regarding appor- 
tionment.as stated in the case in ex parte Smyth? is the law to be 
applied in India though it must be confessed that the form in which 
the question arising for, determination in the case is propounded 
and the statement in the succeeding sentence that 9. 2 of the English 
Apportionment Act does not apply in India create the impression 
that probably their Lordships ‘held the view that it is the English 
Common Law that has to be applied in India rather than the law 
enacted in S. 2 of the English Apportionment Act or S. 36 of the 
T,P. Act. It is noteworthy that the Privy Council decision does 
not make any reference to the law of apportionment enacted in 
S. 36 of the T. P. Act which, as „already indicated, embodies the 
principle of apportionment underlying the. English statute nor is’ 
any -reference made to any of the Madras cases which have applied 
the law of apportionment, enacted in S. 2 of the English Appor- 

: tionment Act and S. 36 of the T.P. Act to cases not strictly fall- 
ing within the terms of those sections on ‘grounds of justice, equity 
and good conscience. 


It is therefore, submitted that it is not correct to regard the 
Privy Council decision in Phtrozshaw -Bomanjee v. Bai Gool Bai 
as a definite pronouncement that the law of apportionment appli- 
cable in India is. the English Common Law as stated in*ex parte 
Smyth? and it is wrong to think that the Madras decisions which 
have, applied the principle of the law of apportionment enacted in 
S.. 36 of the T.P.Act to cases not strictly governed by that section ` 
“on grounds of justice, equity and good conscience should be con- 
sidered to have been wrongly decided in the light of the Privy 
Council decision. - 


` SUMMARY OF ENGLISH CASES. 
Counce u. Norra EASTERN “MARINE ENGINEERING - Co., 
ose A EN 1 (K.B.D.).. 


. Factories Act (1937), S. 24 (7 J Dily to lake ‘effective steps’ 
to ‘ensure’ that crane does not approach within 20 feet of place 
where employees work—If discharged by exhibition of warning 
notices. 





7. : ii y 

el (1923) 47 MLJ. 79:L.R. 50 I.A. 276:I.L.R. 47 Bom. 790. 
P.C.). ; 

2.. (1818) 1 Swans 337 :36 E.R. 419. 
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.The Factories “Act (1937), s 24 (7) is 


abbie to take etective steps to ensure that a- crane does riot 
approach wighin 20 feet,0f any place where an employee is. working 


“and it cannot be construed that the employers shoult only take > 


reasonable steps to secure the safety of the employees. The. 
employers are liable if any accident occurs bys reagon of their failure 
‘to take such’ effective steps. The fact that the victim was well aware 
of the danger or that a notice had been put up is of no avail. 


Pope v. Begitik (1941) 3 All. E.R. 9 (K.B.D.). 


I ncome-tax—Assessable income—Computation—C 0- operative 
society returning out of its profits an amount in proportion to the 
purchases by assessee a member—If rebate or dividend—Liability 
- to assessment—Finance Act (1933); S. 31 (3). i 

` A co-operativé society of which the assessee was a member 
“returned to him at: the end of the year an amount from out of its 
profits, i in proportion to the purchases made by the assessee. 

. Held, that though looked at from the point of view of the society 
the amount was a ‘dividend’, looked at from the point of view of 


‘the assessee it was a ‘return’ to him of part of the price which he ` 


had paid and therefore it is a rebate or discount on the price which . 
must be included in the taxable income of the assessee under 
S. 31 (3) of the Finance Act, 1933. 


Ke AL Dekan (No. tor 1941) (1941), 3 AILE.R. 12 
.(Cu.D.). 


Bankruptcy—Debtor a inte not so found—If could be 
adjudicated bankrupt without concurrence of the Court in Lunacy— 
Appointment of receiver in lunacy and vesting of possession and 
` control of lunatic’s properties—Relation back of title of trustee in 
bankruptcy to an anterior date—If can oust receivers possession. 
‘On January 8, 1941, ‘the petitioning creditors recovered 
judgment against the debtor. On January 21, 1941, a bankruptcy 
notice was served on the debtor which was not complied with and 
‘therefore the debtor committed an act of bankruptcy on January 28. 
In the meantime on January 22, 1941, the debtor’s mother had 
applied to the Court in Lunacy for the appointment of a 
receiver. On January 30, a bankruptcy petition was presented. 
On February 18, an order was made in Lunacy appointing an 
“ad interim receiver until the hearing of the mother’s application. On 
March 4, the Master in Lunacy made an order appointing a reeeiver 
arid on March 17, 1941, a receiving order was made. In an application 
to discharge the receiving order, l 
Held: (7) A lunatic not so found could be adjudicated bankrupt 
and without the concurrence of the Court in Lunacy, (4i) Although 
the trustees’ title would relate back to January’ 28, the title of. the 





"trustees “n bat Å ruptcyato the p ty belonging to the debtor on 
that date, is no Br Tea fhe title of the debtor himself. ‘The 
possession and control of the debtor’s property given te the receiver 
in lunacy cannot be ousted by the trustees in bankruptcy. 


SLATER v. WoRTHINGTON’S Stores, (1941) 3 All. E.R. 28 
(C.A). 


Tort—Nuisance—Snowstorm—Accumulation of snow on roof 
of premises adjoining highway—Fall of mass of snow from roof 
injuring passer by—Liability of occupiers for not abating nuisance 
or warning public. 


The plaintiff was injured by a mass of snow which fell upon 
her while on the highway from the sloping roof of_the: 
leasehold premises and she commenced an-action ‘for damage 
alleging nuisance or in the alternative negligaste:. c. The aécumitlatigr; ` nS 
of the snow was the result of a series off sflowstorms,.- ~ No, steps a) 
were taken by the defendant to remove thie Snow, no ‘warning y se) 






given to the plaintiff and others using the highway and no step wasi 
taken to prevent the public from walking or We mean 


in question. = 
TIA Re a 


Held, that the defendant was liable both Ín nuisance and 
negligence, (1941) 1 All. E.R. 245 affirmed. | 
R. v. Barker, (1941) 3 All. E.R. 33 (C.C.A.). L 
Criminal trial—Income-tax proceedings—Confession as a result 
of an inducement that no criminal proceedings will be instituted— 


Production of documents—If can be used as evidence in subsequent 
prosecution in respect of the fraud perpetrated in making returns. 


B was a chartered accountant employed by R an assessee in 
making his income-tax returns. An interview took place at which 
were present two representatives of the Inland Revenue making 
investigations as to certain irregularities in the returns and B and 
R were present. In the presence of Band R the following extract 
from the Hansard’s Parliamentary Debates of July 19, 1923, 
was read: 


“The question of fraud and evasion in connection with direct 
taxation is of course a matter of great importance to the Exchequer, 
but it is not desired that fraudulent taxpayers should be deterred 
by the fear of criminal proceedings from making spontaneous 
diselosure of their misdeeds and appropriate pecuniary restitution. 
I will circulate with the official report a statement of the practice 
which is followed by the Board of Revenue in the matter. The 
following is the statement referred to: ‘Where the taxpayer takes ° 
tĦe initiative and voluntarily discloses the fact of his past frauds 
and their full extent and is also prepared to facilitate investigation 
‘e B 


~~ 
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and, to furnish full evidence chiding not. only the: pines Books” 
and records, but alsa ptivate bank books) as may be required’ on 
behalf of the’ board, as to the amount of -the correct liability, the 
board will ‘not institute criminal proceedings, ‘but will acgept-a 
pecuniary settlement. BA 


This: having been read and a copy put tito the Hands of. bo 
B and R, they produced before the inspectors, two ledgers which had 


been fraudulently brought into existence to mislead the Revenue | 


authorities.’ The authorities not being satisfied, another interview 
took place. a: ‘couple of months ‘later. whéh two more ledgers were 
produced ‘dnd there was also. produced by B the working ‘papers: 
used in the course of preparing R’s returns. These’ revealed the 


fraud perpetrated in the two ledgers produced at the first interview. ` 


At a.third interview the Hansard extract was again read to.them 
and they were again given further opportunity to make further 
disclosure. Even then . there „was no full disclosute. In a 
subsequent prosecution of B and R, 


Held, that the first two (edger and the working papers of 
B though ‘discovered as a “result of the confession cannot in the 
circumstanées be admitted in evidence having regard to the wording 
of the extract from the Hansard. The promise must be deemed 
to have been held out to R the assessee as well as to B me accountant 
in the circumstances of the ‘case... . 


t 


T R. v. Prince; (1941) 3.ANLE.R. 37 (C.C.A.). 


‘Criminal trial—Charge of .murder—Plea of provocation in 
f defence—#vidence nots -accepted-—Direction to jury—N. ecessity to 
direct tthe jury to aeger in case ou reasonable doubt in the other 
evidence. 


In a trial for murder the.jury should be directed that if upon 
a review of all the evidence. they are left in reasonable’ doubt 
whether, even if the prisoner’s explanation or evidence be not 
accepted the act was unintentional. or provoked, the prisoner. is 
entitled tobe acquitted of. oe charge. of murder ang mee only 
for manslaughter, =>» 


BARNARD v. Gorman, (1941) 3 All.E.R. 45 (H.L.). 


Words and Phrases—‘O fender. in S. 186: of Customs Consoli- 
dation Act, 1876—If includes accused suspected of having committed 
offence—Arrest of person suspected 7 to be harbouring. uncustoyred 
gopds—Accused acquitted by i ble ac for false imprison- 
ment—M. aintainability. 


Two ctistorns’ preventive’ officers: ree’ the resporident for 
alleged breaches of the Customs Consolidation Act, “1876, S. 188. 
He was brought before a magistrate and charged with knowingly 


. 
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harbeuriag -uncustomed goods but was acquitted. Hè then brought 
an action for damages for false imprisonment. 


Section 186 of the Customs Act provided that “Every person 
who shall : . . knowingly harbour . . . any . . . uncustomed 
goods*. . . shall for each such offence forfeit either treble the 
value of the goods, including the duty payable thereon or £100 at 
the election of the Commissioners of Customs ; and tthe o Ege may 

either be, detained or proceeded against by summons”. On a 
construcfion of the wording of the section, 


Held, though the prima facie meaning of the word “offender” 
is ‘one who has committed an offence’ the word is capable also of 
meaning an alleged offender and as the arrest was permitted by the 
statute the plaintiffs action must fail, [The dissenting view of 
Mackinnon, L.J., in the C.A. (1940) 3 AU.E.R. 453 affirmed.] 


© Rickarps v. FORESTAL Lanp Co., (1941) 3 All. E.R. 62 
(EL.). 


Insurance—Marine insurance policy—Clause exempting liabi- 
lity for frustration of voyage—Scuttling of German steamers 
carrying goods—Right to recover for constructive total loss of cargo 
insured under policy. 


A marine insurance policy covered war risks as well as marine 
risks and the policy contained a ‘frustration clause’, The policy 
was warranted free of any claim based upon loss of, or frustration 
of the insured voyage or venture caused by arrests, restraints or 
detriment of kings, princes, peoples, usurpers, or persons attempting 
to usurp power. The goods were being carried on German ships 
which were directed by the German Government on the outbreak 
of the war to take refuge in a neutral port or if possible return to 
Germany with the cargo or as a last resort to scuttle. The masters 
of the vessels ultimately scuttled the ships. In actions by the owners 
of the cargo against the underwriters, 


Held, affirming the decision of the C.A. in (1940) 4 All. E.R. 
395, that the insured in each case was entitled to recover under their 
respective policies as each of them had suffered a constructive total 
loss of the goods through the action of the German Government. 
The frustration clause afforded no defence to the underwriters and 
the deviation was not such as would prevent the assured from 
recovering under the policies. 


*Lyzz, Lin, v. Pearson, (1941) 3 All.E.R. 128 (C.A.). 


Money-Lenders Act (1900), S. 1—Principal and interest of 
earlier notes carrying high rates of interest consolidated into new 
loan at moderate interest and sued on—Power of Court to reopen the 
transactions. 
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A registéred money-lender having lent money at an intertst of ` 


150 per cent. per annum and after making further advances at high 
rates of. interest ultimately -took a fresh protnissory note “for the 
consolidated amount due for principal and interest with interest at 
25 ae cent. per annum, . : 


H eld, that the Court had power under the Money-Linders Act, 
S. 1 (4). to reopen all the transactions back to the first note and 
relieve against the harsh and unconscionable rate of interest. ` 


MRIKLE v. Maure, (1941) 3 AMLE.R. 144. 


Copyright—Infringement—Building—Architect’s copyright in 
'—Extension to original building by other architects—C opyright if 
affected—Whether builder or architect the author entitled to TAD 
right—Damages—Pro per measure of. see 


In or about 1912 H and Sons E the firm S and B as 
architects in -connection with buildings which shortly afterwards 
were erected. on part of the premises of H and Sons. ‘In 1935 
H and Sons employed M as their. architect in connection with an 
extension ‘of the original building. The claim in the. action was 
made by the sequels in title of S and B, who alleged.that the buildings 


put up in accordance with M’s plans, and the plans themselves, . 


infringed the copyright vested in the plaintiffs both in the artistic 
design of the buildings for which S and B were responsible and in 
the relative plans. , The main defence was that it was implicit in 
the transaction between 'H and Sons and S and,B that H and Sons 


and any “architect employed by them should stand authorised to do ' 


what in fact had, been done. 


Held, that (i) no such term can be ee in me original 
transaction.on the facts of this case; 


(i) an architectural plan finds its meaning and purpose in 
the use to which it is put and the copyright vests in the architect in 
‘regard to the building as well as the plans. The builder is only part 
of the machinery employed in the production of the structure which 
embodies. the design and ideas of the architect. For copyright 
purposes, the author of the architéctural work of art is the author 
of the plans and not thé builder; 


Gi) though the damages are presumably at large to a 
certain extent, the Court should proceed in fixing the same og the 
basis of considering what sum might fairly have been charged for 
a licence to use the copyright for the purpose for which it was used 
and one is entitled.to take into account all the surrounding circum- 
"stances in exactly ‘the same way as-one is. entitled to do in. the case 
of the invasion of a common law right of property. 


e 
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«e MaASRIDINE v. Daw, (1941) 3 AH.E.R. 156 (C.A.). 
` Tort—Negligence—Defective condition of lift—Liability* of 
landlord for injury tð visitor of tenant—Liability of repairer under 
limited contract of maintenance to users of lift. 
The plaintiff, a solicitor’s clerk, in the course of his professional 
e © affairs went to a plocle of flats owned by X in order to call on a 
tenant living there. Owing to the defective condition of the 
hydraulic lift the plaintiff was injured. In an action for damages 
against the owners and the engineers responsible for ‘inspecting the 
lift every month, to adjust, clean and lubricate the mechanism of the 
lifts’, it was found that the day before the accident the engineers 
attended and adjusted the mechanism and that the cause of the 
accident was the faulty repacking of the cylinder gland by the 
mechanic employed by the engineer. 
Held, that (i) X having employed competent contractors was 
not liable to the plaintiff whether he was an invitee or a licensee, 
(ii) Per Scott and Goddard, L.JJ. (Clauson, L.J., dissenting). 
—The engineers were liable as the accident’ was due to their 
negligence in leaving the lift in a dangerous condition. 


Re SAMUEL, Jacons v. Ramspen, (1941) 3 AIl.E.R. 196 
(C.A). : 

Will—Condition for forfeiture on ‘Marriage with person not 
of Jewish parentage and Jewish faith’—Validity. 

A clause in a will for forfeiture in the case of the marriage of 
the testator’s daughter to a person not of the Jewish parentage and 
Jewish faith is valid and not too vague for consideration. ‘Of 
Jewish parentage’ in the context in the will refers to the r¢ligion of 

` the parents of the’ husband at the time of his birth. (1940) 1 
Ch. 385 overruled. (1941) 1 All. E.R. 539 reversed. 


YORKSHIRE DALE STEAMSHIP Co., Lrp. v. MINISTER OF WAR 
TRANSPORT: THE Coxworp, (1941) 3 All. E.R. 214 (C.A). 

Insurance—Marine policy—Construction—Ship requisitioned 
and sailing in convoy—Stranding not due to negligence of those on 
board—Loss whether due to war risk or marine risk. 

A motor ship which was requisitioned stranded while sailing in 
convoy and it was found that the stranding was not due to the 
negligence of the people on board and that subsequently the ship 
was taken some miles out of her course by a tidal set. In a claim 
by the owners for indemnity from the Minister of War Transport 
a cage was stated by the arbitrator for the opinion of the King’s 
Bench. g 

Held, that the loss was caused by the tidal set and as the warlike 
operations could have had no effect on this the loss was due to 
pæ@ils of the sea and not the consequence of warlike operations. 

(1941) 2 All. E.R. 776 (K.B.D.). reversed. 
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Cuapprit. v. RUNDLE, (1941) 2 AILE.R. 774 (P.D $. 

` ° Emergency legislation—Rats Ordinance—Person ` ‘using’ aghi- 
cultural lands for threshing corn-required to erect fence ‘impenetrable 
to rats—Person merely providing machinery and a miechayic—If 
‘using’ the land so as ito-be liable for failure to. erect fence. re 


The Rats Ordinance (1940) required *the person using agri- 
cultural land for threshing córn to erect 'around the land a fenée 
impenetrable to rats. A person who had merely undertaken to 
superintend the operation of < threshing , the rick, to provide the. 
machinery and to provide the services of a mechanic to work.the 
machinery, can rightly be found not to be using the land. The 
person, who ;was using the land was the occupier, ie., the farmer. 
The person supplying the machinery cannot in the circumstances be 
liable for failure to erect the fences required by the Rats Ordinance. 


#6 


` Re SPARK, (1941) 2 AILE.R. 782 (P.D.A.). 


Wills—Soldier’s will—Soldier stationed in a camp—Oral state- 
ment to another soldier ‘I wish my wife to have- all I have in case 


I get killed’—Death of tthe soldier iPaiy raid two days or Hie i 


if entitled to admission for probate. 


A soldier, a territorial, was mobilised on area ee 1, 1939. 
On the same day he gave his solicitor instructions for his will, but 
he never actually executed the will. . In: August,'1940, his battalion 
was in.camp at a spot in Great Britain and on August.5, 1940, while 
he was in camp; he said to a comrade of his: “I wish my wife to 
have all I have in case I get killed”. On August 7, 1940, enemy 
aircraft dropped bombs ori the camp and he received a wound from 
which he died on the following day. In a motion by his widow to 
admit the oral will to probate, ` ‘ 


H eld, that the will is entitled to be admitted to probate as having 
"been made on August 5, 1940, by the deceased while a soldier in. 
actual military service under ae Wills. Act (1837), S. Ih 


Dawson v.. Murex, LiD., (1941) 2 AILE. R. 784 (K. B. D.). 


Factories Act (1937), S. 23 (1) (a)—Duty to provide lifting 
tackle free from patent defect—Slipping of an empty tray due: to 


improper adjustment of the chains ý the tackle—Injury to plaintiff 
Liability. 


Section: 23" (1) (a) 0f the Fa actories Act TR a duty: on 
the owners of a factory to provide lifting’ tackle free from patent 
defects. A make shift sling used for raising and lowering goods 
was concéded tobe a. ‘lifting tackle’ within the méaning.of that 
expression in ‘tHe section. Where an empty tray slipped off and 
injured a:workman on ‘account of the difference in the- adjgatmat 
of the length of the chains of the $lirig,) A. 
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Held, that it amounted to a ‘patent defect’ and the defendants 
“were liable for breach of a statutory duty. 


Wyres v. BANFIELD, (1941) 2 All. E.R. 791. 


Emergency legislation—Motor Vehicles (Control) Order 
(1940), Art. 1 (lẹ), (8)—A.R,P. warden using his own motor car 
while on duty—If car used for ‘civil defence’. © 

The. Motor Vehicles Order, Art. 1 required that a motor car 
shall not be unattended during the hours of day light unless certain 
precautions were taken and it also provided that the Article shall not 
apply to a vehicle whilst being used as a civil defence vehicle. 

The respondent, the head A.R.P. warden for a district while 
actually on duty visiting the A.R.P. post left his own car which 
he used for his private and business purposes unattended without the 
prescribed precautions. He was allowed petrol and given allowances 
to use the car in the course of his duties as head warden. 

Held, that the facts were sufficient to justify a finding that the 
vehicle was being used as a civil defence vehicle. 

Per Tucker, J.—One has not to consider what was the normal 
or habitual or general user of the car in question, but the purpose 
for which it was at that moment being used. 


JOTTINGS AND CUTTINGS. 
RETIREMENT oF Mr. JUSTICE VENKATARAMANA Rao. 


In bidding farewell to Mr. Justice Venkataramana Rao, on 
behalf of the Bar, on the 15th of January Sir Alladi,Krishna- 
swami Aiyar, the Advocate-General said :— 


My Lord, 


We are assembled here to bid good-bye to you on the eve of 
your retirement and on behalf of the Bar I have great pleasure 
in conveying to you our regard and affection for you. 

On this occasion my mind goes back to the days when your 
Lordship and myself were at the Law College, went through our 
apprenticeship courses and started on the unknown waters of the 
profession. ` I do not know if your Lordship remembers—but I 
do—our exchanging notes on legal problems and cases which we 
studied under our respective masters and later in the cases in 
which we were respectively engaged or associated in the early 
years of our profession. 


“What. 1 said of another distinguished Judge and a good 
friend of yours that he was dominated solely by the feeling that 
there is no special recipe for success in the most taxing of pro- 
fegsions—the law—except untiring industry and devotion to duty, 
is‘equally true of you. --- You shad, always_a-passion -forthe law 
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. . 


and by sheer foree of industry and ability, with such: encouyage- . 


ment as was afforded to you by the leading members of. the pro-° 
fession with whom you came into contact, ygu rose to eminence 
in the profession. Your appointment as Government Pleader 
was received with universal satisfaction and you held the office 
with distinction. When you were raised to the Bench in 1936 
it was felt by the profession that it was a Susteand due recogni- 
tion of your abilities as a lawyer and a leading Advocate and 
that the recognition if anything, was belated and overdue. 


As an Advocate, the thoroughness of your preparation, your 
mastery of the law, your skilful handling of the causes whith 
were entrusted to you, evoked the respect alike of the Bench and 
of your compeers at the Bar. In your career on the Bench you 
more than fulfilled the high expectations entertained by the Bar 
on your elevation to the Bench. The Law Reports during the 
last six years bear eloquent testimony to your learning and your 
deep insight into legal problems; your judgments which bear the 
impress of your legal erudition, will, I have no doubt, be of lead- 
ing and permanent value. There is no department of the law in 
regard to which your Lordship was not on familiar ground whe- 
ther it was an intricate question of Banking, Company or Com- 
mercial Law or whether it was a recondite problem of Hindu 
Law or whether it was a knotty point of Indian Land Tenures 
and Law of Property. In regard to the winding up proceedings 
of the Travancore National Bank and the complicated questions 
arising in the course of the winding up your Lordship’s intimate 
knowledge of the principles of commercial law has been of inesti- 
mable value, and I hope I am not guilty of any impropriety when 
I state that the public feel extremely grateful to your Lordship 
that the winding up proceedings are being brought to a close 
with some tangible return to the depositors and others entitled 
to share in the assets of the Travancore National Bank. In the 
discharge of your judicial duties you had the advantage of inti- 
mate acquaintance with almost every side of work in the differ- 
ent Courts in Madras and the mofussil Courts in the Presidency. 


In your treatment of the Bar you were singularly considerate 
and the Advocate felt quite at home and had a sense of ease in 
appearing before you and, if anything, the junior Advocate had 
a better time of it before you than the Senior. Your Lordship 
never got into the feeling that the assistance rendered by the Bar 
is of no consequence or that the Bench can arrive at a just and 
correct decision without the help afforded by the Bar. Opinion 
might be divided on the question as to whether it is always an 
advantage for a Judge to make or attempt to make a thorough 
study of the eases posted before him without waiting for the 
arguments presented by Advocates on either side. Possibly the 
e6rrect view is for a Judge just to’ acquaint himself with the 
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emaif points arising in the case without getting into its intricacies 

and details. While you belonged to the class of Judges Who 
made a fairly close’ study of the cases before the hearing com- 
menced in Court, the Bar felt that your high sense of the duties 
of a Sudge acted as a powerful restraint on your coming to an 
unalterable conclysioneor on your mind being closed to any fresh 
or further arguments or point of view. Not infrequently did 
your Lordship yield to a telling argument even though you might 
have started with an inclination against it. 


Many people may not know the width and the range of your 
general cultural ‘interests. I am sure in your retirement your 
literary interests would occupy a good portion of your time; we 
hope and trust your wide experience and wisdom will be availed 
of in some proper sphere of public activity and usefulness. 


It is not often that a father has the proud privilege of having 
a son following in his foot steps but signs are not wanting that 
my friend Mr. Rajamannar is following your illustrious example. 


You carry with you in your retirement our genuine affection 
and regard. Once again, My Lord, I bid you farewell. 


In replying, Mr. Justice Venkataramana Rao observed.— 
I feel overpowered to say much at the expression of goodwill and 
regard shown by the Bar in bidding good-bye to me. I cannot ade- 
quately thank the Advocate-General for the many kind and 
appreciative references made by him in regard to me and my 
work. The Advocate-General is an old family friend of mine 
and partiality of friendship has led him to say many things 
which I feel. I do not deserve. It is gratifying to know’ that the 
Bar has appreciated my work. Both at the Bar and on the Bench 
I have looked to no higher reward or title than the verdict of the 
Bar that I have satisfactorily discharged my duties. I have 
tried to do justice to the best of my ability and in fear of God 
and without fear of man. I am grateful to the Bar for their 
generous verdict and I feel I have not lived my life in vain. 


On quitting the Bar, before I took up the office of Judge, 
at a complimentary dinner given to me I stated that I would 
never forget that I belonged to the Bar and would always con- 
sider myself as one of them, as the Bar and the Bench were the 
compliments of each other in the administration of justice. I 
believe I have succeeded in keeping this in view. I am happy 
to say that the relation between me and the Bar has always been 
frierily. The Bar has treated me with regard and respect and 
I am leaving with the happy thought that I have not been the 
cause of unpleasantness and bitterness to anybody. Occasionally 
in | Spite of myself there might have been lapses of which I am not 
conscious and if I have given room for any offence to anybody 
I hope to be forgiven. I might have been quick sometimes in the 
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disposal of càses but I do not remember any occasion om which I 
allowed justice to suffer. i 


Mutua? goodwill and understanding between the Bench and 
the Bar is of paramount importance in the pioper” carrying of 
the work of the Court. Without the assistance of the Bar it is 
impossible to do justice. I have received*theegreatest assistance® e 
and co-operation from the Bar, both senior and junior alike, for - 
which I am grateful. The Bar must also realise its responsibility 
in co-operating with the Court. While the Bench should welcome 
impartial eriticism of the Bar, the Bench can rely with the great- 
est confidence on the assistance, respect and support of the Bar. 


I would like to say a few words on the present position of 
the Bar. The Bar is now not what it was years ago and is not 
able to vindicate and assert its just rights and privileges. When 
the Advocate-General and I started practice the Madras Bar was 
at the height of its power. There were eminent counsel like the 
late Sir V. Bhashyam Iyengar, Sir C. Sankaran Nair, Mr. V. 
Krishnaswami Aiyar, Mr. P.R. Sundara Aiyar, Sir P.S. Siva- 
swami Aiyar and Dewan Bahadur T. Ethiraja Mudaliar. By 
their intellectual eminence and high ideals they raised the status 
of the Bar so that it could vie with any Bar in the world. I 
confess to a painful feeling that slowly and imperceptibly the 
Bar is losing its ground. The causes are many and this is not 
the occasion on which I can dwell on them. But one thing I- 
would like to refer to, that is, the want of esprit de corps among 
the members of the profession and this is a defect which-you can 
remedy, for in no profession will you find so many opportunities 
for a healthy brotherhood and comradeship. If the Bar really 
desires to retain its powers and privileges that will depend on 
its members and they can exact respect if they maintained the 
correct ideals of the profession. Particularly to the younger 
members of the profession I should like to give one advice, They 
should employ their leisure time in improving their legal learn- 
ing and cultivate habits of unceasing industry and diligence and 
ungrudging patience so that when occasions arose they would be 
equal to them. They must be prepared to be students at least 
for a considerable period of their lives. I find a certain amount 
of slackness creeping in, which should not be allowed, I have 
said this not out of any spirit of criticism but because I love the 
Bar and am zealous of the reputation of the Bar. When they 
appeared in Court, the Judge must be made to feel that they were 
there to assist him in arriving at a correct decision and that he 
‘could not ignore them. I exhort you all to maintain your self- 
respect. I should like to say a word to the senior members of 
the Bar. There are many young men of talent and capacity at 
the Bar. They should be given more opportunities of making 

.their appearance’ before Courts than is now generally done and 
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I wotld sequest the seniors to give them the necessary gadane; 
ment. ` 


There is another matter, on which I should like to dwell. Of 
late there Rave been too many eases of professional misconduct 
and recently I had something to do with these cases. I found that 

ee most of them werg dwe to slackness in the methods of work and 
not keeping in view the duties which ought to guide the advocate 
in relation to his clients and some of the cases of misappropriation 
-were due to this and not due to an intention to cheat the client. 
The result is there has been of late a tendency to blackmail. It 
is high time that the profession bestirred itself and examined 
the causes of it and rooted them out by showing that a moral 
delinquent would not be tolerated by them and I wish to see the 
day when professional misconduct cases were dealt with by the 
representatives -of the profession. As a Judge, I have received 
the greatest assistance from my honoured colleagues with whom 
I was privileged to sit and my relations with them have always 
been cordial. I cannot let by this opportunity without acknow- 
ledging my gratefulness to the continued kindness and considera- 
tion which I received from the Chief Justice from the moment he 
- assumed office. 


The Advocate-General referred to my work in regard to the 
Travancore National and Quilon Bank liquidation proceedings. 
It was my duty to do all I can to alleviate the sufferings of several 
thousands of people in this presidency and if as the Advocate- 
General says the public has appreciated my work, I feel a sense 
of satisfaction. 


I thank the Registrar and other officers of the Céurt, the 
Bench Clerks, the Shorthand Writers and other clerks with whom 
I had to come into contact for the considerable assistance I have 
received from them. I also thank the Advocate-General for the 
kind and generous reference he has made to my son. 


Appeal by Tears.—References to a client’s misfortunes are 
not so emotional now as they were when Dickens drew Buzfuz 
or Gilbert wrote ‘‘Trial by Jury,’’ except, perhaps, in Ireland 
sometimes. An advocate much given to this method was James 
Campbell, afterwards Lord Glenavy. Once he so worked him- 
self up that he astonished every one in court by shedding tears 
himself, but unfortunately Tim Healy was on the other side and 
spoilt the effect of this opportune flow by remarking that it was 
“the greatest miracle since Moses struck the rock,’’ for Heatly 
did not believe in the softness of Campbell’s heart. There is 
another tale of a prisoner who burst into tears in the middle of 
his counsel’s address because, he said, he had only just realised 


what an ill-used man he was, Few advocates, however, are in- 


|| a A Bo 
32 THE MADRAS LAW JOURNAL," . j1942 ° 
ee 


clined to shéw.a practical: sympathy for the wrongs sof ® their 
clients. An exception was the rough but kind-hearted Danck- 
werts, who once, after a case had ended @isastrously for the 
man he was representing, said to his junior, ‘‘Looke here, I’m 
sorry for this chap; he’s had a rough time of it. You Must do 


what you like, but I’m going to return half my fees. ”—The 9 e. 


J., 1941, p. 331. 


Speak ‘up — If you please, sir, don’t think me rude, but I i 


can’t hear a word you’re saying.’ This remarkable obser- 
vation recently addressed to the Marlborough Street magistrate 
by a very polite man in the dock caused something of a sensa- 
tion in court, but increased the volume of the voice from the 
Bench. Such criticisms usually come from the opposite 
quarter, but Mr. Justice Gould, when he was very old, was an 
exception. It is said that in one case he summed up very much 
against the defendant, for.whom the great Erskine was appear- 
ing, but his voice was so bad that what he said was only partly 
audible to the jury and completely unintelligible. Erskine 
realised this, and, sitting in the front row of the court in full 
view of the jury, vigorously nodded assent to all the judge said, 
so that they, thinking that they had been directed to find for the 
defendant, brought in a verdict accordingly. In modern tinies 
there has been an Official Referee, Sir Edward Pollock, whose 
voice had been reduced to a whisper by an operation on his vocal 
cords in his youth. But it was said that his whisper was a most 


. penetrating sound, and “could be heard quite distinctly through 
` the whole compartment of a London tube train in motion.” It 


is generally witnesses who have to be encouraged by one device 
or another to speak up. Once when a young private of the 
Northamptonshire Regiment was failing to make himself heard, 
Mr. Justice Humphreys said: ‘‘Try to think that you may be a 
sergeant-major later on. ”—The S.J., 1941, p. 341. 
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TREATIES AND THE DOCTRINE REBUS SIC STANTIBUS. 


By 
K. R. R. SASTRY, M.A, M.L., 
Reader, Law Department, University of Alluhabad, 


The present, “international system first permits a treaty dictat- 
ed by force—whether it be the threat of imminent war or the threat 
of the continuance of war temporarily suspended by an armistice. 
Secondly, it pronounces such a treaty to be legally binding in. 
spite of the duress or coercion which procured its signature and 
ratification. Thirdly, it affords no means of revising the treaty 
except with the consent of both parties”. One of the pronounce- 
ed defects of international society is the “lack of machinery for 
the revision of a treaty” except with the consent of both parties. 


An attempt has been made in litigations before international 
tribunals or between inter-state tribunals of Federal states to 
solve the problem of the attitude of international law to oppres- 
sive treaty obligations by resort to the doctrine of rebus sic stan- 
tibus. (things remaining as they are), viz. “an implied condition 


that a treaty is dissolved by a vital change of the circumstances in’ 


which it was made.” 


Though a doctrine of text-writers, it has been used in argu- 
ment to justify the repudiation of oppressive treaty obligations.? 
There is point in the observation of Prof. Brierly, that 

“there seems to be no recorded case in which the application of the 
clausula has been admitted by both parties to a controversy or in which it 
has received judicial recognition from an international tribunal.” 


Likewise, Dr. Menair, has stated that 


. “while tribunals do not usually deny it a place in international law, in 
no.case that I am aware of has there yet been a clear application of the 
se ae in a piece of international litigation”.3 

‘Changed Conditions :—Changes in circumstances may be (2) 
chines. of ‘political power and influence, (i) changes affecting 





1, Dr. A. D. Menair in War and Treaties, Oxford Pamphlet (37), p. 30. 
©, Vide K. BR. _Sastry’s article. in the Comitan: Bar Review, April, 
1985, PP- 227- 229. 
"8 AD. ‘Meiair, War and Treaties ; p. 19. 
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the specific raison detre of treaty, (iti) changes in thg form of 
Government of the contracting parties. ; } 

Furthey, changed conditions affecting tke political status of 
a contracting party may be the result of (a) complete, annexation, 
e.g., French Conquest of Algiers; Extinction of Texas, (1844), (b) 
political dismemberment, ¢.g., Muscat (1856); Sweden-Norway 
(1905); Austria—Hungary (1918), (c) pas$ingeunder the protec- 
tion of another state, e.g., French Protectorate over Tunis (1875); 
French Protectorate over Madagascar (1889), (d) becoming a mem- 
ber of a Union of States e.g., Denmark and Ireland (1918), or (e) 
becoming a Member of a Federal State. (Texas joining U.S.A. 
1844). 

Dr. A. D. Menair has so lucidly examined the law and practice 
prevailing in Great Britain that a short summary of the British 
point of view under ‘changed conditions’ may here be made.! Prac- 
tice of successive British Governments is only consistent with the 
position that “changes in the balance of power or in the relative 
strength and influence of the contracting parties or in other cir- 
cumstances of this nature”, cannot be advanced “either as a ground 
of the discharge of a treaty tpso facto, or as entitling one party 
to terminate or modify a treaty without the consent of the other”? 
(italics mine). In the hands of an unscrupulous statesman, the 
“immaturity and uncertainty” of this doctrine, rebus sic stantibus, 
becomes a “standing threat to the principle of the sanctity of 
treaties”. (Menair). 

But successive British Governments and other states. have 
recognised that “a change in political conditions is a proper ground 
upon which to make or accede to a request for the revision of a 
treaty.8 

An opinion attributed by Zouche to the advisers of Queen 
Elizabeth is adverted to by Prof. Brierly : 


“Every convention, although sworn, must be understood to hold -only , 


while things remain in the same state; that a man is more strongly bound 
to his country than to a private promise; and that princes are not bound’ by 
their, contract when the contract results in public.injury”.4 


Strange and pernicious as this doctrine is, it hasto be dismissed’ 


as singular and exceptional, probably due to the “frailty of woman” 
(per Byukershvek)*. Otherwise, Herr Hitler would gleefully find 
here a support for his “sickening technique”, of “concluding any 
pact and yet being ready to break it the next day in cold blood 
if that was in the interests of the future Germany”. ‘ 


1. Vide Menair, The Law of Treaties, (1938), pp. 376-449. 

2. Precedents are (a) Protocol of London, 1871, (b) Clayton-Bulwer 
Treaty of 1850, (0) Batoum and the Tsar’s Ukase of 1886, (d) Art, IK, Treaty 
of. Paris, 1856 (e) Bosnia and Herzegovna, 1908, (f) Bulgarian Independence, 


1908, (g) Reintroduction of Compulsory Military Service by Germany, 1935. 


3. Precedents are (1) Britain signing Art. XIX of tha League of Nations 
Covenant, (2) British Empire party to a resolution to lift ex-territoriality 
clatises of China, 1921 (3) Renouncing of extra territorial rights in Alba- 
nia, 1926, (4) Art. KAL of the Washington Treaty of 1922, (5) Pact of 
Rome, 1933. (6) Montyeaux Convention of 1936. - 

4, Transactions of the Grotius Society, Vol. XI, p. 18. . 

5. Quaestionum Juris Publici Lubri Duo, II, Cap. X. 


6. Quoted by Sir Nevile Henderson in his “Failure of a Mission”, p. 79. 
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| Ghapges affecting the specific raison d'etre of a treaty are 
illustrated by physical changes such as “the permanent drying-up 
of a river, the permanent submersion of an island, the complete 
exhaustion of a sedentary fishery, etc.” Under British practice, 
the same pfinciple is applied to a change which though not physi- 
a dêstroys the very object of a treaty: cessante ratione cessat 
eg) e 
e 
Re. changes in the form of government of the contracting 
parties, though the parties to treaties are states, revolutionary 
changes involving a break in legal continuity may involve ques- 
tions of this nature.? 


Changed conditions affecting the political status of a con- 
tracting party may be the result of annexation, political dismem- 
berment, passing under a Protectorate, becoming the member of 
a Union or a Federal State. Instances have been already cited. 
The last, since it has a bearing on India, needs closer examination. 


Though normally the result of the entry of a state into a Fede- 
ral Union is complete extinction of the Treaties of ‘the new mem- 
ber (per Report of 16th January, 1857, quoted with regard to a 
Treaty between G.B. and the Republic of Texas), this reasoning, 
it is submitted, wili not apply in the case of a British Colony “en- 
tering a larger British unit of a federal character’*. Since 
His Brittanie Majesty was the original contracting party, His 
Majesty will continue to be so, in spite of internal changes.‘ 
Semble; the treaties of the Crown with the Indian States will con- 
tinue even after all Indian States enter the Indian Federation to be. 


Doctrine of Frustration in Municipal Law:—In municipal 
law, it is called the principle of frustration. Justice Russell, 
cette the doctrine thus in In re Badische Co., In re Beyer Co., 
cte. 5 


“The doctrine of dissolution of a contract by the frustratibn of the 
commercial object rests on an implication arising from the presumed com- 
mon intention of the parties. If the supervening events or circumstances 
are such that it is impossible to hold that reasonable men could have con- 
templated that event, or those circumstances, and yet have entered into 
the bargain expressed in the document, a term should be implied dissolving 
the contract upon the happening of the event or the circumstances. The 
dissolution lies not in the choice of one or other of the parties, but results 
automatically from a term of the contract”. 


Lord Sumner has well stated that the 


1. Menair, Law of Treaties: p. 379. 

Precedents are: (a) Re. Anglo-Portuguese Treaty, January 22, 1815. 
(b) Re. Separation of Brazil from Portugal, 1822. Report: dated 19th Feb- 
ruary, 1834. (c) Turkey’s Cession of Cyprus to G.B., 1878, 

2. ` Precedents are: (1) De Facto Recognition of Soviet Russia, 10th 
March, 1921. (2) De Jure Recognition of U.S.S.R., 1st February, 1924. Vide 
also remarks of Lord Wright in Lazard Brothers § Co. v. Midland Bank, 
(1933) A.C, 289, 307. 

3? Menair Law of Treaties, p. 435, 

4. Vide Keith, Responsible Government in the Dominions, p. 735, œ 

5. (1921) 2 Ch. 331 at 379. 

Vide also (1926) A.C. 497. 

(1919) A.C. 435. 

(1916) 2 A.C. 397; Sastry, International Law, 186-88, 

Vide also Lanterpateht, Funetion of Law in the International Commu- 
nity, pp, 270-85, 
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‘fecal effeet of frustration does not depend on their intention ẹr their 
opinion or even knowledge ag to the event which has brought th& about, but 


further prosecution of the adventure”.1 . 
The elausula in International Law : :—But in intemnational law, 
can anything be done to determine 2 


“when circumstances have so far changed that a treaty can no longer, 
be fairly deemed to be operative; and when such a clfange has come how to® 
settle whether it is the duty of the high contracting parties to denounce” 
or to propose to amend the treaty 2? 


Three instances are cited by Prof. Bryce. In. the Treaty € of Paris 
(1856), Russia had promised to maintain no navy in the Black Sea. 


In 1871, she announced that she would no longer respect this 


provision at the time of war between France and Germany. The 
Despatch by Lord Granville, the British Foreign Minister, to the 
British Ambassador at St. Petersburg, dated 10th November, 1870 


‘contains a significant comment on this: 


“If instead of such a declaration, the Russian: Government had address- 
ed His Majesty’s Government and the other powers who are parties to the 


, Treaty of 1856, and had proposed for consideration with them whether. any- 


thing has occurred which could be held to amount to an infraction of the 
Treaty, or whether there is anything in the terms, which from altered cir- 
cumstances presses with undue severity upon Russia, or which, in the course 
of “events, had become unnecessary for the due protection of Turkey, Her 


. Majesty’s Government would not have refused to examine the question in 


concert with the co-signatories to the Treaty. Whatever might have been 
the result of such communications, a risk of future complications and a very 
dangerous precedent to the validity of international obligations would have 
been avoided.” 


Further, Art. 59, in the Treaty of Berlin (1878), provided 
as follows: 


~ “His -Majesty the Emperor of Russia declares that it is his intention to 
continue Batoum a free port, essentially commercial”. 
But in 1886, Russia declared that she would disregard the provi- 
sion. The Earl of Rosebery, (Secretary of State for Foreign 
Affairs) in his Despatch, dated 18th July, 1886, to the -British 


Ambassador at St. Petersburg, continued inter alia: 


“One direct, supreme and perpetual interest, however, is no doubt at 
stake ‘in this transaction—that of the binding force and sanetity of inter- 


“national engagemets.” 


Prof. Bryce pointedly comments that. both 


“these treaty obligations had been imposed upon Russia at a time when 
the forces arrayed against her were too strong to be resisted. She accepted 
them willingly under a sort of duress.” 


Again, Count von Aehrenthal, the Foreign Minister of Austria- 
Hungary, declared his intention to annex Bosnia, “which had been 
assigned to Austria under the Treaty of Berlin” to be occupied by 
her without prejudice to the Sovereignty of Turkey. In a Des- 
patch from Sir Edward Grey to Sir E. Goschen, dated 5th; Octo- 
þer, 1908, occurs the following passage inter alia: 





1. (1926) A.C. 497 at 509. 

Dr. A. D. Menair has dealt fully with the question when a contract 
becomes impossible of: performance by reason of the doctrine of frustr#tion 
in Law Quarterly, April, 1940, pp. 173-207. 

2. Bryce, International Relations, p. 168, 


_on*its occurrence in such circumstances as show it to be inconsistent ‘swith | 


x 
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“No power can break its treaty engagements or modify their stipu- 
lations expt by friendly agreement and with the consent of the contract- 
ing parties,” ‘ ° 

¢ 
Publicists agree to this doctrine with great reluctanee only (e.g. 
Grotius and Vattel) and Byukershvek disagrees with it altogether. 
fuanm&sch maintains that the clausula is not a recognised custo- 
mary rule of internafional law but attempts to establish that 
treaties of alliance and guarantee are concluded according to the 
doctrine rebus sic stantibus. 


The doctrine has been considered by the German Court in the 
Free Hansa City of Bremen v. Prussia (26th June, 1926). The 
Court is reported to have held in the ease that 

“international law recognizes to a large extent the possibility of the 
termination of treaties in accordance with the principle, rebus sic stantibus; 
but it negatived the applicability of the principle in the particular case”, 

The French Chamber of Deputies in December, 1932, invok- 
ed the principle rebus sic stantibus as “recognized in publie inter- 
national law, treaties and conventions’ in connection with the 
question of inter-allied debts. 


Art. XIX of the League Covenant :—Really a “half-hearted 
attempt” was made to remedy the defect in international society 
which has neither “legal means nor diplomatic machinery capable 
of meeting by peaceful processes the inevitable changes to which 
international society is exposed”. Under Act XIX of the League, 

“The Assembly may from time to time advise (inviter) the reconsidera- 


tion by members of the League of Treaties which have become inapplicable 
and the consideration of international conditiong whose continuance might 


‘endanger the peace of the world”. 


In a letter published in the Transactions of the Grotius 
Society,2 Lord Robert Cecil writes as from the Foreign Office 
under date 6th January, 1930, that ` 

“as regards the legal meaning of the text of Art. XIX, there is in my 


opinion nothing to imply that any special class of treaties is excluded. (e.g. 
The Territorial Settlements of the Peace Treaties of 1919).” 


The inadequacy of this article has been ably criticised on 
three grounds by Dr. A. D. Menair®. Firstly it is not clear 
whether the advice of the Assembly must be unanimous or whether 
it is merely a vocu (recommendation) or whether the votes of the 
parties can be excluded, Secondly, the article does not make the 
advice of the Assembly obligatory. Lastly, when a member state 
invoked the article, the Assembly was able to escape giving effect 
to the request. 


Recent Practice :—It is becoming common in recent treaties 
to insert clauses providing for “revision by consultation”. Art. 
XXI of the Washington Treaty of Naval Disarmament (1922) 
contains the following clause : 





1. Sir J. F. Williams, Chapters on Current International Law and Lea- 
gue of Nations, p. 111. 
æ Vide also, Fischer Williams’ article in A.J.LL. Vol. XXIIT, (1928) 89, 
2, Vol. XVII, p. 166. 
3, ‘War and Treaties, p, 23-24, 
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oe 
“Tf during the term of the present treaty the requirements of she na- 


tional security of any contracting Power in respect of naval defence are, in | 


the opinion of the power, materially affected by any change of circumstances, 
the contracting Powers will, at the request of such Power, meet in tonference 
with a vieweto the reconsideration of the provisions of the Treaty and its 
amendment by mutual agreement.” ig : 


A clause providing machinery for obligatory revision” is Art. 
XVI of the Anglo-Egyptian Treaty of Alliance, 1986, stipulating, 
for revision by a binding decision of the Council of the League of 
Nations. 


The clausula and Treaties with Indian States:—It is the 
opinion of Dr. A. D. Menair that when one turns to the 

“contractual kind of treaties, those which embody bargains between the 
parties regulating their future conduct or confer mutual rights of trading or 
fishing for .their respective subjects, ex-territoriality treaties, treaties creat- 
ing rights in the nature of servitudes of a non-political nature,” 


one ig in the realm of different ideas from true law-making 


treaties. It is in the sphere of this kind of treaty that the rebus 
sic stantibus doctrine will find its development on the legal side. 


Among the distinguished writers Prof. Hall observed that 


“the treaties themselves are subject to the reservation; that they may 
be disregarded when the supreme interests of the Empire are involved or 
even when the interests of the subjects of the native princes are gravely 
affected”’.1 


Sir W. Lee Warner developed the theme of applicability of the `` 


doctrine of rebus sic stantibus thus: 


“Treaties and engagements of the Indian States cannot be fully under- 
stood either without reference to the relations of the parties at the time of 
their conclusion or without reference to the relations since established 
between them. As Wheaton observes: : 


“the moment those relations cease to exist, by means of a change in 
the social organisation of one of the contracting parties of such a nature 
and of sugh importance ag would have prevented the other party from enter- 
ing into the contract had he foreseen the change, the treaty ceases to be 
obligatory upon him. The resignation by the Peishwa of sovereignty in 1818, 
the trial of the Emperor of Delhi, the transfer of the company’s rule to the 
Crown, and the deposition of the Gaekwar of Baroda are the historical events 
which affect Indian States and modify phrases of equality and reciprocity.” 


For the applicability of this doctrine, there are two limita- 
tions. The changes in the circumstances must be vital and the 
state trying to release itself must give “reasonably sufficient” 
notice to the eo-signatories to the covenant. 


The political changes between 1818 and 1858 were real and 
vital. The case for the applicability of the clausula would be com- 
plete were it not for the statutory ratification of the treaties and 
the wide proclamations respecting the “dignities, rights and pri- 
vileges” of Rulers in 1858, 1908, 1911, 1919 and 1921. Later rati- 
fication really cuts across the application of this pseudo-legal doc- 
trine of text-writers. N 


Conclusion: Dr. Lanterpacht whose contributions to post-war 
(1914-1918) development of International Taw are of great value, 
also holds that 





1, Hall, International Law, VI, Eä., p. 27, footnote, 
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te 
“the Permanent Court of International Justice will be. competent to 

deal with tIN purely legal aspect of the clausula, viz., with those cases: in 
which a state will claim the right to be relieved from an obligation on %c- 
count of Supervening impossibility of performance or of frustration of the 
object of the treaty as a result of the fulfilment of an express or implied 
condition.” 3 
The Court will be in a position to entertain requests of this kind 

e notwithstanding thg faet that clausula even in its purely legal 
aspect, is neither a customary nor a conventional rule of Inter- 
national Law. For, International Law applicable by the Court 
does not consist solely and exclusively of rules expressly recognis- 
ed by states; also the general principles of law recognized by 
civilized nations are according to Art. 38 (3) of the Hague statute, 
applicable as binding rules of International Law when there are 
no conventional or customary rules at hand. 


With great respect it is submitted that an empowering to. 


„bring the case for the voidance of a treaty before the Permanent 
Court of International Justice, will be necessary to get the Court 
seised of suitable cases. 


The doctrine being differently interpreted, it is necessary to 
reiterate that it is essentially non-judicial; as Prof. Brierly tersely 
puts it, even if political motives sometimes lead to a treaty being 
treated as a “scrap of paper, international lawyers need not in- 
vent a pseudo-legal principle to justify such acts”. 


CALLS. 
By Sotomon Jupan, Advocate, Bombay. 


The nominal capital of a company limited by shares is requir- 
ed by S. 6 of the Indian Companies Act, 1918, to be stated in the 
memorandum of association. The nominal capital so stated has 
to be obtained from the share-holders. The share-holder by agree- 
ing to take shares becomes liable to pay up the nominal amount of 
his shares. The Act says not a word as to how the company is to 
get in its capital. It is left for the company to settle by its articles 
the mode of making a “call” when it is a going concern. 


“Call” means a call for money, that is, an application to the 
share-holder to pay any money unpaid on his shares. The term 


“eall” is used in two different senses, either as meaning the appli- | 


cation to the share-holder to pay or as meaning the amount to be 
paid. The articles of association of a company limited by shares 
usually contain provisions empowering the directors to make calls 
on all share-holders. The power of the directors to make calls 
upon its share-holders is thus governed exclusively by the com- 
pany’s articles of association. Most companies have a clause in 
their registered articles similar to Cl. 12 of Table A in the I Sche- 
dule to the Act, which is a statutory model set of articles. Cl. 
12, reads: . 

- “The directors may from time to time make calls upon the members in 
respect of any moneys unpaid on their shares, provided that no call shall 
exceed one-fourth of the nominal amount of the share, or be payable at less 
than one month from the last call; and each member shall (subject to re- 
ceiving at least fourteen days’ notice specifying the time or times of pay~ 
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ments) pay to. the company at the time or times so specified the emoun! 
called on his shares.’ 4 

The liability to pay calls in respect of its ghares to a eompany 
while it is a going concern is a contractual liability under the com- 
pany’s memorandum and articles which by S. 21 of the Act Pperate 


. as a contract. S. 21 (2) of the Act provides that all money pay- 
able by any member to ‘the company under the memorandum or, , 


articles shall be a debt due from him to the company. The effect, 
of this sub-S. 2 is that the money payable becomes a debt only 
when it becomes payable according to the regulations of the com- 
pany, that is, when the directors have made a call, in accordance 
with the articles of association, upon the share-holder. The liabi- 
lity to a call when the company ig a going concern is not debt, 
and until a call is made there is no debt. The moment a call is 
made it is a debt due in every respect, though it may be payable 
on. a subsequent date. f 

There is a fundamental difference between the liability to pay 
calls to a company while it is a going concern and the liability 
to pay calls in the winding up of the company. The former liabi- 
lity as stated above is a contractual liability under the company’s 
memorandum and articles by virtue of S. 21, whereas the liability 
to pay in the winding up is a statutory liability, measured by the 
amount remaining uncalled upon the shareg and defined by Ss. 156 
and 159. The moment the winding up of a company, whether by 
the Court or voluntary, commences a share-holder whose shares 
are not fully paid becomes automatically a contributory and his 
liability to contribute becomes immediately a debt by virtue of 
S. 159. This debt arises ex lege and is absolute by virtue of 
S. 156, see Hansraj v. Asthana. 

- Payment of calls made by the directors while the company is a 
going concern is enforceable by suit, by forfeiture of the default- . 
er’s shares carried out strictly in accordance with the company’s 
articles, see Cis. 24 to 29 of Table A, or by sale of the defaulter’s 
shares in exercise of the company’s: lien conferred by its articles, 
see Cls. 9 to 11 of Table A. 

When the company is being wound up by the Court, S. 187 
ot the Act empowers the Court to make calls on and order payment 
thereof by all or any of the contributories settled on the list of 
contributories to the extent of their liability. In practice the 
official liquidator makes the call with the leave of the Court; the 
official liquidator has no power to make any call without the 
special leave of the Court, see Proviso to S. 246. In a voluntary 
winding up the power of making calls on contributories is vested 
in the liquidator by S. 212 (d), and he may apply to the Court 
under S. 216 for an order for payment by defaulting contribu- 
tories. 

S. 156 applies both to a winding up by the Court and to a 
voluntary winding up and creates a new liability as regards the 
share-holders, namely, a liability to contribute to the assets of 
the company and this liability to contribution is enforceable by 
the liquidator. Though a call made by the company before the 
re tl 

1. (19229). 63 M.L.J, 859: LR. 60 LA. 1: LL.R. 54 Al. 827 at p. 839 
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winding up the time-barred: the liquidator can make and enforce a 
call and Imitation runs from the time of payment specified in 
the'call made by the liquidator, see Vaidiswara v. Sival. 


As stated above the share-holder by agreeing to take shares 
becomeg liable to pay up the nominal amount of his shares. A 
person may agree to become a share-holder in more ways than one. 

e «tle may subscribe Bis mame to the memorandum of association of 
a company limited by shares and write opposite to his name the 
number of shares he takes [S. 6 (2) and (8)], or he may sign and 
deliver to the company an application for shares agreeing to ac- 
cept and pay for the number of shares allotted to him. 


The power of the directors of a company to make calls on sub- 
scribers of the company’s memorandum who had not paid for the 
shares subscribed by them and on allottees of shares who had not 
paid the amounts due on the allotment of the shares to them was 
the subject of certain observations in the case of Ramabhadran v. 
Mamckam?. It is there stated: : 

“We agree with the learned Judge that the Directors could not have made. 
calls in respect of the amounts alleged to be due by the respondents (sub- 
scribers and allottees), and until the company went into liquidation these 
amounts could only be classified as debts due to the company. Directors can’ 
make calls only when shares have been issued as partly paid”. 


These observations, though obiter, involve a misconception which 
requires elucidation. 


A subseriber of the memorandum of association of a company 
limited by shares is liable to pay for the shares he has taken, but, 
in the absence of any provision in the articles of association or an 
agreement to the contrary, he is not liable to make any payment 
in respect of the shares taken by him, except as and when calls are 
made upon him in accordance with the provisions of the articles. 
This is the decision in Alexander v. Automatic Telephone Co! If. 
a subscriber of the memorandum has not paid for his shares, the 
directors must duly make a call on him hefore there can be any 
debt due from him to the company. 


. In the case of an allottee of shares a contract to pay the 
amount payable on allotment arises on acceptance of his applica- 
tion by allotment of the shares to him in accordance with his ap- 
plication. The money payable on allotment is certainly not a 
“call” so as to attract the provisions of the articles as to interest 
and forfeiture, unless the articles expressly so provide, see Mohun 
Lall v. Sri Gungaji Cotton Mills4 The company may sue the 
allottee as for a debt if he fails to pay the money payable on allot- 
ment. But the company is not bound to do so. The directors may 
find it more advantageous to exercise their powers under the arti- 
eles and make a call for the amount due and unpaid and on non- 
payment proceed to forfeit’ the shares. 


On the commencement of the winding up of a company, 
whether by the Court or voluntary, the position of a holder of. 





(1908) LL.R, 31 Mad. 66. 
(1941) 1 M.LJ. 369: LL.B. (1941) Mad. 538. 
(1900) 2 Ch.D. 56. 

(79049 4 C.W.N, 369, 
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partly paid shares is radically changed. Whatever may * have 
been his rights and liabilities before the winding up ihtervened, 
the position is altered by the happening ofthat event. “On the 
winding up; S. 156 of the Act comes into play. His liability under 
that section in respect of the shares becomes absolute and flows 
from the fact of being on the register in respect of those shares. 
The original contract may supply the reasen fy his name having 
been placed on the register in respect of the shares, but after the 
winding up, his liability in respect of the shares arises ex lege 
and not ex contractu, see Hansraj v. Asthana (supra). It follows 
that a contributory whose name has been settled on the list of 
contributories cannot escape from paying calls made in winding 
up. 


JOTTINGS AND CUTTINGS. 


“My Unfortunate Client’’—Towards the end of last term, 
an eminent Chancery leader in addressing Mr. Justice Bennet 
happened to refer to ‘‘my unfortunate client’’, when the Judge 
asked him: “Have you ever met an advocate who had not got an 
unfortunate client? They are all unfortunate’. ‘‘That de- 
pends on the result, my lord,’’ replied the leader. There is a 
good deal of solid foundation for the observation of Bennet, J. 
Everyone knows the story of the young barrister who had. appa- 
rently learnt nothing of his calling but the necessity of the appeal 
to pity and could get no further than the words, ‘‘Gentlemen, my 
unfortunate client—my unfortunate client...... ”? till the Judge 
intervened to say, ‘‘Proceed sir; so far the Court is with you.” 
(Though one of the oldest legal anecdotes this, of course, of late 
years been fastened on to some one or more of the ladies now at 
the Bar.) | When applied more skilfully than in that instance, 
the line of appeal through pity for one’s client’s wrongs has its 
uses. The late Mr. Justice Alpers of New Zealand used to re- 
call how he threw himself into the defence of the first prisoner 
for whom he was ever briefed to appear, a young woman who 
had married a Chinaman. The Judge who tried the case after- 
wards said: ‘‘Of course he got her off, but there were moments 
when I wondered if he confused the defence of Beatrice Too 
Fee with the impeachment of Warren Hastings.” The S.J. 
1941, p. 331. 


Rights of. Audience-—Advocates appearing before the various 
departmental tribunals set up under the emergency legislation 
have occasionally had some difficulty in persuading the tribunals 
that they have a right of audience. As most of these tribunals 
dispense a complicated system of statutes and regulations which 
necessarily make serious inroads into what before the war were 
considered to be sacred individual rights, it might have been 
thought that there was an inherent right, ex debito justitiae œen- 
titling all parties who might be aifected by orders of the tribunals 
to have their cases adequately put by persons experiencéd in 
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interpreting laws and advocating causes. There is, however, no 
sugh right in law, and solicitors and barristers only have such 
rights ðf audience in any court or tribunal as are conferred 
either by statute or by ancient usage or at the diserttion of the 
particglar court. Before the Summary Jurisdiction Act, 1848, 
Ss. 10 and 12 conferred rights of audience in courts of summary 
jurisdiction on sojiciters and counsel, the question arose in 
Collier v. Hicks, (1881) 2 B. & Ad. 668 as to the right of audi- 
ence and’ Parke, J., said: “No person has a right to act as an 
advocate without the leave of the court, which must of necessity 
have the power of regulating its own proceedings in all cases 
where they are not regulated...... by ancient usage.” Lord 
Tenterden, C.J., even justified the exclusion of advocates from 
summary proceedings on the ground that the ends of justice would 
be sufficiently well attained “by hearing only the parties them- 
selves and their evidence, without that nicety of discussion, and 
subtlety of argument which are likely to be introduced by persons 
more -accustomed to legal questions.’ There is no more reason 
to-day why barristers and solicitors should be excluded from 
audience before departmental tribunals, which give decisions 
affecting individual rights, than there was in 1831 for their ex- 
clusion from audience before the Magistrates. It was a loug 
time before that right was granted by statute but it is to 
be hoped that'in this more enlightened century the need for 
adequate legal representation before tribunals administering 
complicated laws will be more speedily recognised. It is also to 
be hoped that if rights of representation are to be generally re- 


eognised, and not left to the discretion of a particular tribunal | 


they will be clearly established as full rights of audience and not 
the mere rights which already exist in favour of professionai 
and non-professional persons alike (see per Tenterden, C.J., at 
p. 669 of Collier v. Hicks, 2 B. & Ad. 663) “to attend as a 
friend, take notes, and quietly make suggestions and give advice.’’ 
The K. J. 1941, p. 393. 





Confined to Court—Recently a woman witness who had 
failed to attend the Divorce Court when summoned was brought. 
up to London from her home in Gloucestershire. by the tipstaff 
and spent the night at the Law Courts. With this and a fine of 
£2.12s., she was let off as a lesson not to “think the matter was 
not so important’’, if the court ever called on her again. The 
power of keeping a witness in like a naughty schoolchild was once 
extended by Mr. Baron Huddleston in a curious fashion. A 
eross-examination was proceeding, and the witness was giving 
particularly crooked answers, when ithe time came for tke 
luncheon adjournment. The learned leader then made a peculiar 
application: ‘‘I have only to finish my cross-examination’’, ue 
said, ‘‘but the witness has to be re-examined, and it would We 
well if he had no opportunity of communicating with the other 
witnesses’. The judge at once assented, and the unlucky man 
was told that he must not leave the court for refreshment. In 
those distant days when disputes over the electoral lists were 
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settled in a Revision Court held locally by a barrister appoanted: 


for that purpose, a young Revising Barrister nearly g% himself 
into a serious scrape. One day in Wales he girected the attend- 
ant policeman to remove a ttipsy fisherman, and thought no more 
about the matter. When he returned a week later to finigh the 
business of the court, he was horrified to be asked by the officer 
what was to be done with the ‘‘prisonere’, who was still in 
custody. He kept his head, seut for the fisherman, lectured him 
on his misbehaviour and told him to go away. The. d. 
1941, p. 341. 





New Law for Judges.—Lord Hewart saw it coming but nobody. 


did anything much about his warning, and now the dictatorship 
of the bureaucrat has come to combine caprice with anonymity. to 
a degree which is startling to those who still believe in freedom 
and far from re-assuring as a contribution to our’ war effort. In 
its mysterious keeping the law changes so fast that even the 
judges of England (not habitually given to outbreaks of lawless- 
ness) can now lose touch with it in their ordinary life. Such, at 
any rate, was the experience of Lord Justice MacKinnon, who in 
April sent to a colliery for a truck-load of anthracite French nuts 
and when it was delivered three months later at his home in 
Buckinghamshire, was informed that he was breaking some new 
order made on the 8rd July and that nearly all the consignment 
must be seized by the fuel controller. As he wrote in a letter to 
The Times, ‘‘this is the sort of thing which increases our admir- 
ing devotion to Whitehall’. The learned Lord Justice has a 
taste for legal antiquities and may, perhaps, have re-called a 
phrase about ‘‘superannuated jackasses’? which a Scotch judge 
once used with a good deal less provocation. He applied it to his 
judicial brethren who had heard an action which he himself had 
brought. They decided against him and in disgust he sat no 
more among them and removed himself to the clerks’ table just 
below. At any rate he knew whom to blame, which is more than 
one can say when a Government department is concerned. When 
North, J., on a notable occasion threw into the river a game-keeper 
who informed him that he was fishing in forbidden waters, he 
must have known what he was about and felt that the gesture was 
worth it. But when law breaking loses the last vestige of mens rea 
and the judges, with the rest of us, are all hardened and uncons- 
cious criminals all sorts of things may happen. Perhaps some judge 
may take a final step on the downward path and throw an official 


of 


of the Ministry of Mines into the coal-hole—The S. J., 1941,. 


p. 360. 
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JOTTINGS AND CUTTINGS. 


A friend sends us a cutting from the Times of India of “Law 
Notes from London”, from its legal correspondent on War-Time 
Restraints of Liberty. We publish it below as it is likely to be of 
great interest to the public and to the profession. Two points of view 
emerge. The imperious needs of war-time pull in one direction. 
In another direction pulls the genius of a free people, jealous of 
freedom, findirig powerful expression through a Judge. The latter 
will have a powerful appeal in a country unaccustomed to the 
anxious’ care bestowed on such matters in a freedom-loving 
country. Only a free country can of its own choice agree to 
surrender temporarily its liberty in recognition of the exceptional 
and imperious need of war-time. 


The chief event in the English Courts of recent weeks wag the supreme 
tribunal’s decision in the cases of Liversidge and Greene. The two appel- 
lants had been detained by Home Office orders under the Defence Regula- 
tions. They sought different remedies; Liversidge sued for damages for 
false imprisonment, Greene applied for habeas corpus. Both actions raised 
the vital issue of personal liberty. How far must the Home Secretary give 
hig reasons for the orders? How far could the Courts review them? The 
House of Lords dismissed both appeals, thus confirming the views of the 
Courts below. 


. In Liversidge’s case the acute and independent mind of Lord Atkin 
dissented from the opinions of his four eminent colleagues, though he agreed 
with them in the Greene case. His words and voice were emphatic and 
indeed almost scornful. “I view with,apprehension”, he said, “the attitude 
of Judges who, on a mere question of construction, when face to face with 
claims involving the liberty of the subject, show themselves more executive 
minded than the executive.” “In this case,” he added, “I have listened to 
arguments which might have been addressed acceptably to the Court of King’s 
Bench in the times of Charles I.” 


These last words induced Lord Maugham, the ex-Lord Chancellor who 
had presided at the hearing but had been absent on the day when the 
judgments were delivered, to create a precedent which is not likely to be 
followed. He wrote a letter to The Times in defence of the Crown lawyers, 
saying that he had listened to every word addressed to the Court and had 
heard nothing from the Attorney-General or his junior or anybody else which 
could justify such a remark. The letter led to a question in the legislatut; 
Lord Maugham defended himself adroitly in a personal explanation, and 
there the matter may be left. No one desires to see forensic controversies 
eagried from the. Courts to the press, 


The appeals, as Lord Atkin had said, turned on a mere point of con- 
struction, though involving wider issues. The Crown was not claiming 
. F 


è > 


excessiva powers under the prerogative. It was Parliament which, had 
expressly authorised detention without trial during the war. The Emergency 
Powers (Defence) Act, 1939, enabled Defence Regulations to hake proyi- 
sion... . for the detention of persons whose dgtention appears to the 
Secretary of State to be expedient in ithe interests of the publie safety or 
the defence of the Realm.” There was no doubt that the famobs Regulation 
18-B was well within this power. It allowed the Home Secretary te make 
a detention order if he “has reasonable cause to believe any person to be 

. . of hostile associations .... and that by reason thereof it is necessary 
to exercise control over him.” 


Previous cases had established that the Home Secretary must not be 
asked to disclose the source of his information and that the Courts would 
not sit as a Court of Appeal from his discretion or inquire into the cause 
of his belief. But, said Lord Atkin, “reasonable cause to believe” is an 
objective fact to be determined by the appropriate tribunal. The words 
in the Regulation could not be construed as if they were “if the Secretary 
of State thinks he has reasonable cause to believe’; the words “if A hag a 
broken ankle” cannot mean “if A thinks he hag a broken ankle”. His brother 
judges preferred to look at the whole context. Hostile associations or a 
broken ankle might be a matter of fact; the question whether it was neces- 
sary to exercise control over a person must be left not to the judgment of 
the Courts but to the discretion of the executive. 


Twice in the last war eminent judges disclaimed judicial interference 
with the executive in the conduct of hostilities. Those who are responsible 
for the national security, said Lord Parker in The Zamora in 1916, must 
bo the sole judges of what the national security requires; it would obviously 
be undesirable that such matters should be made the subject of evidence in 
a Court of law or otherwise discussed in public. It seems obvious, said Lord 
Chancellor Finlay in R. v, Halliday in the next year; that no tribunal for 
investigating the question whether circumstances of suspicion exist warrant- 
ing some restraint can be imagined less appropriate than a Count of law. 


In the Liversidge case Lord Wright went on to say that the jurisdiction 
of a Court would be unworkable and illusory in these cases. “In my judgment 
a Court of law could not have before it the information on which the 
Secretary acts still less the background of statecraft and national policy 
which is what must determine the action which he takes upon it.’ The 
appellants had a song point in the fact that Regulation 18-B originally 
began “The Secretary of State, if satisfied.... . words which plainly left 
everything to the absolute discretion of the Home Secretary, provided that 
he acted in good faith. 


The Regulation wag altered after an all-party conference in view of 
Parliamentary criticism on October 31, 1939. The Crown contended that the 
new words “if the Secretary of State has reasonable cause to believe” 
emphasised that the Home Secretary must give his personal attention ts 
each case and did not mean that there must be an appeal from him to the 
Courts. “Then,” rejoin the critics, “we may be imprisoned on the order of a 
single fallible human being.” Yes, but, though the judiciary be excluded, 
the legislature retains its power to censure the Minister responsible, The 
House of Commons debate on November 26, showed that the executive can 
still be called. upon to justify itself before the legislature. 


Another part of the above note is also of interest to the 
profession. i 5 


The solicitors’? profession in England has taken the important step of 
institu‘ing a compensation fund for relieving or mitigating losses incurred 
through the dishonesty of a solicitor (or of his clerk or servant) in connection 
with his-practice or any trust of which he is trustee. There have been black 
shgep in the. profession whose defalcations have ruined their clients and 
caused publie disquiet as well as individual misery. Under the new Solici- 
tors Act passed in November and taking effect from such date as the Lord 
Chancellor fixes; every practising solicitor will make the fund an‘ annual 
contribution of £5 or such less sum ag is prescribed. Grants out of the fumd 
will be made at the discretion of the Council of the Law Society, the 
‘chartered organisation which represents the profession, ea, Bag 
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< ` C Death at their Posts—The sudden and tragic passing of Mr. 
Justice Hawke, found dead in his bed during the Chelmsford 
Assizes, sis pot without precedent in legal history. In fact, in 
Victorian. tines there was a whole series of similar melancholy 
oceasions. - Perhaps the most dramatic was the death of Mr. 
Justice? Talfourd, author and friend of Dickens, at Stafford. in 
1854. He was delivering his charge to the grand jury emphatically 
calling for a closer ‘union between rich and poor when he collapsed 
and died. This incident inspired Mr. Justice Darling to one of his 
most impressive poems. In “1860, Mr. Baron Watson, who had 
fought in the Napoleonic wars as a lieutenant of dragoons, was 
seized with apoplexy just after concluding his charge to the grand 
jury at Welshpool; he died next day. Three years later, Mr. 
Justice Wightman died suddenly at York. Vigorous and healthy 
in his eightieth year, he spent the last day of his life trying a 


‘complicated case. with a mastery which excited the admiration of 


the crowded Court. He spent the evening with his daughter 
talking cheerfully and only complaining a little of his work 
overcoming him. After retiring to rest he answered her’ tap 
on his door and enquiring how he was perfectly reassuringly. But 
he never rose from his bed. There must be some still living who 
remember the melancholy end of Mr. Justice Watkin Williams 
during the Nottingham Assizes in 1884 and the public excitement 
it. ereated. In London too, there were Victorian legal tragedies. 
In 1861, Lord Chancellor Campbell despite his great age, was still 
in full vigour. One day he attended a cabinet council, enter- 
tained a party of friends to dinner and retired as usual, only to be 
found dead in his room next morning. In 1869, Mr. Justice Hayes 
suffered a fatal seizure while unrobing after trying a case at 
Westminster. Mr. Justice Manisty collapsed in Court and died 
soon after in 1890.—S./., 1941, p. 432. 


BOOK REVIEWS. 


The Indian Limitation Act (1908), by V. V. Chitaley and 
K. N. Annaji Rao, 2nd edition, 1942, Vol. III. 


This volume deals with Arts. 141 to 183 of the Indian 
Limitation Act and contains besides a number of Appendices 
giving the texts of enactments like the Punjab Limitation 
(Custom) Act (I of 1920); Bengal Regulations III of 1793, VII 
of 1795, IT of 1803 and II of 1805; Bombay Regulation :V of 1827; 
Madras Regulation II of 1802 and the Indian Limitation Acts, 
XIV of 1859, IX of 1871 and XV of 1877. The provisions of the 
Government of Burma (Adaptation of laws) Order, 1987, and the 
Burma Laws (Adaptation) Act (Burma Act XXVII of 1940). 
are also given. The approach to the Articles and the comments 
on their language in this volume run on the same lines ag had 
been followed in the earlier volumes. All cases which have not 


“been overruled are referred to, for as observed by the Rt. Hon’ble 


Sin, Tej Bahadur Sapru, cases which are supposed to be dead have 
the uncanny habit of coming to life again unless they have been 
expressly overruled. The principles of the decisions under the 
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different Articles have been stated Incidly and fairly accurately. 
The texts of the earlier enactments on limitation facilfate a com- 
parative study of the subject and appreciation of the; genesis and 
evolution of. the different rules. 


_ It may justly be said that the volume under review end the 
two earlier volumes represent’ in cumulo the successful achieve- 


ment of a fairly formidable task undertaken Dy the authors. We. 


have great pleasure in welcoming the publication. 


Rules of the High Court of Judicature at Madras in its 
‘Appellate Jurisdiction, Published by authority, 1941 (Price 
Rs. 2-8-0). 


It is superfluous to ade the helpfulness of publications 
from time to time of official editions of the rules in force concern- 
ing the work of our Courts of Judicature in their different juris- 
dictions. More than a generation has passed since the last official 
edition of the High Court Appellate Side Rules appeared and 
in the interval there have been numerous amendments. A version 
of the Rules, at once accurate and authoritative, was therefore a 
desideratum both from the point of view of the Bench and the 
Bar. The publication under review meets this need. The book 
consists of two parts. The first part sets out the Letters Patent 
(Amended), 28 & 29 Vic. e. 15, as well as the Rules for the 
appointment of Terms. Part II contains the Rules bearing on 
such subjects as Constitution of Benches, Officers of the Court, 
Practitioners, Appeals, Affidavits, Appointment of Guardians, 
Service of Notices, Searches of Records, Appeals from Subordi- 
nate Courts, Appeals to the Federal Court, Privy Council, ete. 
The Rules relating to enrolment of Practitioners, Practitioners’ 
Fees, Copies. Forms, ete., are set out in an appendix. The Judicial 
Committee Rules, 1925, are also given. 


The book under review should be in the hands of every mem- 
ber of the legal profession and we heartily weleome the publication. 
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COVENANTS TO PAY AND SUBROGATION 
BY’: 
K. NATARAJAN, Advocate, Negapatam. 


It has been sometimes remarked that where a property is 
subject to two mortgages and is sold with a direction to the 
purchaser to pay off the earlier mortgage, there is no right of 
subrogation available as against the later mortgage and that in 
so far as judicial opinion is against that view, its soundness is 
open to question. 


Two grounds are urged as leading to that position. The first 
is that where there is a covenant to pay off the earlier mortgage, 
the purchaser, in paying is but performing an obligation under- 
taken by him and it does not entitle him to the equitable reward 
of a right of subrogation which is reserved for more meritorious 
cases aS where an existing interest in the property affected is 
‘defended and protected by payment of the earlier mortgage, 
there being no obligation to pay. The second is that the purchaser 
is but the agent of the mortgagor and the.money paid is in 
law the mortgagor’s, and that even as the mortgagor cannot 
claim the right of subrogation, so too his purchaser, covenanting 
to pay, cannot. 


It is indisputable that a purchaser of property subject to 
more than one mortgage and covenanting with the mortgagor to 
pay them all, is not entitled to the right of subrogation by dis- 
charging the earlier as against the later left undischarged by him, 
Govindasami Thevan v. Duraisami Pillat, Lakshmi Amma v. 
Wankaranarayana Menon?, Muhammad Sadiq v. Ghaus Muham- 
mad? and Lakshmi Achi v. Naray yanasami Naicker. But what is 
it that destroys the right of subrogation in such eases? Is it the 
covenant to pay the earlier mortgage- or is it the covenant to pay 
‘the later mortgage, the a of which negatives the 
claim for subrogation? 





1. (1910) 20 M.LJ. 380: .LL.R. 34 Mad. 119. 
.2. (7985) 70 M.LJ. 1: LLR. 59 Mad. 359 (PR), 
3. (1910) LLR. 33 AL 101 (F.B). - i 
4. (1929) 57 M.L.J. 746 
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It is submitted that it is really the latter ground that % the 
reason of rule enunciated by the above decisions. “right to 
subrogation is founded on equitable considerations, fhat is, on 
considerations of justice, equity and good consciene¢ and it is 


obviously unjust that where a person agrees to pay two morggages, - 


he should be permitted to defeat or. at least postpone the later by 
holding up the earlier. A Bench of the Allahabad High- Court 
in Narain Prasad v. Narain Singh!, somewhat emphatically 
observes : Rt 4 

“It would have been monstrous and most inequitable to allow the 
purchaser to claim priority with reference to the mortgage ‘he had paid, 


as against the other mortgagee whom he had not paid in clear breach or 
his contract with his vendor”. 


If the covenant to pay the first mortgage per 
se destroys the, right of subrogation in respect of it, 
that would have been: sufficient’ to’ decide the -- issue without 
advertence to the more discussed and emphasised fact in the 
above cases of the purchaser having covenanted to pay the later 
mortgages also.-,. Another reason ‘for the rejection of the claim of 
subrogation in such eases is that where there is a.covenant to 
‘discharge: ‘all’ existing: encumbrances,’ the clear ‘intention is to 
extinguish: them ‘all, and ‘not to keep the earlier alive to thwart the 
tater and' this consideration is’ emphasiséd in all the eases on the 
Subject. - For ‘instariee in Lakhmi Amia v. Sankaranarayana 
‘Ménon2, Cornish, ‘J.;' observes! fi 

“In the present case the appellant’s undertaking to pay off all the 


mortgages would, I, think, indicate an intention that the whole debt with 
which. the property.” "Was encumbered was to be extinguished”. 


Varadachariar, Jy ‘observes :. 


: “#Arnong: tho Indian’ authorities, some: cases hold that a covenant to dis- 
saree several preexisting mortgages „indicates an intention to extinguish 
them al”. | : 


Im Balabadra. v: “Seomangal; it is s observed as follows: 


: “Tho “whole ‘object: “of the transaction was to make a clean sheet of the 
previous: ‘transactions’ oF: thè mortgagor” 


and there. ean bei no “elban sheet if one of the mortgages were to be 
allowed to rear its liead again. Lastly reference may be made as 
has been done by Varadachariar, J., in Lakshmi Ammal v. Kan- 


og 


. faranarayana. Menor’, to the very significant language used by 


‘the. oe Couneilin. Ayya Reddi v. Gopalakrishnayya' : 


: “It ig now settled iiw that where: in ‘India there are several mortgages 
on à property, the :owner. of the property, subject to mortgages, may, if he 
pays off ‘an ‘earlier. charge, treat himself as buying it and stand in the same 
position ag his vendor, or-to put it in another. way, he may keep the incum- 
brance alive, for his penefit and thus come:in before a later mortgagee. This 
rule would: not apply: ‘if the owner of the property had covenanted to pay the 
later :mortgdge. debt; ‘bat in this case there was no such personal covenant”. 


It is thus not ‘ths: ‘Govenant to pay ‘the earlier mortgage that nega- 
fives the right 46 ‘subrogation, but it is the covenant to pay the 





1.” (1930) ILR. 52 Al Al 1037 o p 1044. 

2, (1935) 70 ML. TER, p9 Mag, 359 (FB. 

3. EA E A ). * 
4, (1923) 46 M.L.J. 164: LR. 51 LA. 140; LUR.47 Mad. 190 (P.C). 
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“later, mortgage, against ‘which the earlier mortgage is. held out, 
that so operates. It is true that in some «eases language of a 


somewhat eneral character has been used as bystating that where 
a man but) perfornts his own obligation; hé is not entitled to 


subrogation’. In the judgment.of Mookerjee, Ji, in Surjiram Mar-. 


wari ¥. Barhamdeo Persad}, appears the following: 


° “When they diæharæed the. mortgage of Narku Singh (earlier mort- 


gages)—they only paid a debt which, if we look to the essence of the 
matter, they had undertaken to pay; when they omitied to satisfy the 
judgment-debt held by the appellants, they failed to discharge a debt which it 


was their duty to pay and retained money which, they were not lawfully. 


entitled to keep. If they are now allowed to be subrogated to the position 
held by Narku Singh, it would be manifestly unjust. . 


In Bisseswar Prosad v. Lala Sarnam Singh?, where Mookerjee, 


J., discusses the question, we find the principle: stated as follows:. 


«Tt was ruled by this Court that if a- mortgagor. or owner of the equity 


of redemption or any encumbrancer redeems a prior charge which is hig own 
debt or which by contract, express or implied; he is bound to discharge, he 
cannot keep such charge alive as against a puisne encumbrancer whose encum- 
brance he is also expressly or impliedly bound to, discharge”. 


Another case which is even more illuminating ix the case reported’ 


in Satnarain Tewari v. Choudhri Sheobaran Singh’. Can it be 
said, that while this case has laid down the correct principle, that 
a covenant to pay destroys the right of subrogation, it has been 
wrongly decided in the application of the principle? The relevant’ 
facts are that there were two mortgages over the property in 
dispute bearing the dates 16th April, 1877 and 4th October, 1882 
and a later security right of 31st: August, 1884. The last mention- 
ed right of recourse was by way of indemnity against a contingent 
loss. On 22nd October, 1891, the property. was sold to certain 
persons with directions to discharge the two: earlier mortgages 
and there was no direction to meet the claim on the indemnity. It 
is almost impossible that there was such. a direction, for the 
indemnity was in respect of a contingent liability which actually 
took effect only on 20th December, 1892 and. 14th July, 1893, and 
it is more than improbable that on 22nd October, 1891, the parties 
to the transaction took the precaution of visualising the chances 
of the contingent liability materialising at some later date and 
providing for the same. Thus, it was a. case where a purchaser 
had not covenanted to pay the later encumbrance and conse- 
quently he was held entitled to subrogation and.the decision is in 
consequence correct. The characterisation, of, the case in the 
judgment itself as being of a different deseription, from the cases 
laying down the principle that where a purchaser covenants to 
pay all mortgages but pays the earlier, he is not entitled to claim 
a right of subrogation as against the later, is therefore correct. This 
ease which lays. down the rule that where a person but performs 
his, obligation, he is. not entitled.to subrogation, points out the 
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limitation of that rule by declining to apply it to the facts as stated ° 

above—there being no covenant to pay off the later mortgage. 


In fact there is high authority for the vtew that ¢ covenant- 
with the mortgagor to pay off the first mortgage does nbt negative 
the claim of the purchaser to subrogation, Md. Ibrahim Kiam v. 
Ambika Pershad Singh}, Dinobandhu v. Jogmaya Das? and 
Chidambara Nadan v. Nagendrayyan® Justfee Ramesam observes ° e 
in Lakshmi Achi v. Narayanasami Naickert : 


“Tt is unnecessary to deal with the larger contention of Mr. Varadachari 
that wherever there is a covenant by the vendee to pay off a prior debt of 
the mortgagor, there can be no priority | in respect of it. The authorities 
relied on by Mr. Rajah Aiyar show that... . no such broad prroposition can: 
be insisted on, ete.” : 


Indeed the commonest case is that of a purchaser agreeing to pay 
off an earlier mortgage in the full confidence of his right to hold 
it against a later and it will be strange to find that his payment 
cf the mortgage availed him nothing but only enriched the puisne 
mortgagee. 


Looking at the rationale of the rule of subrogation, the matter 
may be considered in two ways. From the point of view of the person 
who makes the payment, it is but just to treat him as buying the 
earlier mortgage, as the Privy Council observes in Zamindar of 
Bhadrachalam v. Sri Rajah Venkatadri Appa Raos and giving 
him its rights. From the point of view of the other person 
affected, the subsequent mortgagee, how does he merit the enlarge- 
ment of his security? In Vanmikalinga Mudali v. Chidambara 
Chetty, it is observed as follows: 


“But the principle of it ‘is the prevention of unjust enrichment, as for 
instance, a puisne mortgagee benefiting at the expense of another person 
interested in the property who pays off encumbrances binding on the former, 
without intending to confer such a benefit on him.” 


The puisne mortgagee retains what he bargained for and doeg not 
suffer by the recognition of the right of subrogation. See also 
Peria Thiruvadai Aiyangar v. Pokkutti Janaki’, This being the 
raison d’etre of the rule, how does a covenant by the purchaser 
to pay off the earlier mortgage come in the way of his getting its 
benefit? Payment by the mortgagor is of course a different matter 
for he was personally bound to the mortgagee to pay and his 
payment wipes off, as against all, the mortgage. His position is 
that of one who has covenanted to pay off all mortgages. But not 
so is the position of a person who has bound himself only to the 
mortgagor (and not to the mortgagee) to pay off an earlier 
encumbrance. ; 





L (1912) 22 MLJ. 468: LR. 39 LA. 68; LLR. 39 Cal.. 527 (P.C). + 
, 2 (1901) 12 M.L.J. 73: LR. 29 LA, 9: LLR, 29 Cal. 154 (P.C). 
3. 39 Mid. 445. 
4. DN MLS. 746 
5. (1922) LLR. 46 Mad 190 (FB). 
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* pme observations of the Privy Council in Gokuldas v. 
Puranmal occurring at p. 1044 may be relied on as justifying the 
position ‘th t the covenant disentitles the purchaser to subroga- 
tion :— f $ 

“In the case before their Lordships, the debt due to the Bank was not 
paid out of the purchase money .... When he paid the Bank, ,... it was 
not because he was under an obligation to do so”. 

e sAnd the inference,zis sought that if there was an obligation to 
pay, subrogation would not have been available. But their Lord- 
ships immediately afterwards say : 

. “This case might therefore be distinguished from Toulmm v. Steerea, 


but their Lordships do not think it necessary to do this as they are not 
prepared to extend its doctrine to India’. 


And after all the principle of the case has to be deduced from the 
facts obtaining in the case and it was of a Court auction pur- 
chaser who had therefore not covenanted to pay any of the 
mortgages. No large inference, can therefore be deduced out of 


the observations quoted. 


Nor does it appear to be correct to state that a purchaser 
with a direction to pay is the agent of the mortgagor 
and the money paid is the latter's. A purchaser with 
a direction to pay is not always a mandatory subject to the 
law and principle of agency. A direction to pay is the popular 
modus operand: of the right of retainer of money that a purchaser 
has under S. 55, sub-S. 5 (b) of the Transfer of Property Act. It 
is difficult to support, not to speak of the injustice of it, that a 
purchaser under. such circumstances is a mere transferee of the 
equity of redemption with the money of his vendor in his hands utili- 
zable for the discharge of an earlier mortgage and almost always 
the covenant is intended for the protection of the interests of the 
vendee to ensure the due application of the money for the satisfac- 
tion of the encumbrance. This view is well supported by 
authorities. In Chidambara Nadan v. Nagendrayyan’, it is 
observed : 

The trouble has arisen from this that their Lordships in Moheshlai 
v. Mohant Bawan Dass, appear .to have treated it as a general rule that 
when a mortgagee is directed to apply the loan in discharge of a prior 
mortgage, the presumption is that the payment is to be regarded as primarily 
the payment of the mortgagor and that his interest can only be to extinguish 
the first charge. On a careful consideration of that case, we have come 
to the conclusion that it lays down no such general rule. 2 
The case in Krishnamurti Chettiar v. Sathappa Chettiars, is dis- 
tinctly opposed to the view that a covenant to pay an earlier 
mortgage operates to extinguish the claim for subrogation in 
respect of it. This case further says that the theory that in 
making the payment, the purchaser acts as the agent of the 
mortgagor is not tenable at all. Whether the transaction has in 
the circumstances the attributes of an agency can be tested by 
putting the question whether a mortgagor having directed his 
purchaser to pay off the mortgage, can revoke it and call back 





1. (1884) L.R. 11 I.A, 126: LL.B. 10 Cal. 1035 (P.O). 
2, (1817) 3 Mer. 210: 36 ER. 81. 
3. (1920) 39 M.LJ. 445 at p. 455. 

4, (1883) L.R. 10 LA. 62: LL.B. 9 Cal, 961 (P.C). 
5. (1932) 64 MLJ. 528. 
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the money to himself and as the answer can only be in, the, nega- 
tive, the theory of agency is proved to be erroneous. 


“It is thus clear beyond doubt that a eqvenant of pay in‘no 
way negatives the right to subrogation unless it be ne covenant 
extends also to the satisfaction of the puisne mortgage ggainst 
which subrogation is claimed. There is no case, so far as one. is 
able to see, in which the contrary of what és stat ted above has been, , 
upheld. But attempts have been made to get the Judges to accept 
such a contrary proposition and one such instance is to be found 
in Lakshmi Achi v. Narayanasami Naicker!, as having been’ made 
by, Mr. Varadachariar.as he then was. He ‘did not succeed in ib; 
but he, as a Judge, in Lakshmi Amma v. Sankar andrayana 
Menon?, has precluded similar arguments by his judgment in the . 
case. 





1. (1999) 57 MLJ. 746. o o 
2, (1935) 70 M.L.J. 1: LLR. 59 Mad.. 359 (FB), 
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DESIRABILITY OF UNIFORMITY OF LAW REGARDING 
WIDOW’S CAPACITY TO ADOPT. 


The Hindu Law Committee is engaged in the task of making 
the Hindu: law uniform for all India. It is an unavoidable 
reflection that the underlying aspiration is unification of India 
even while effort at dividing her up into two or more separate frag- 
ments is going on. The Committee has so far been engaged in 
devising a uniform law of inheritance, as to the property of a male 
and of a. woman. The rule as to adoption which varies from 
province to province has not so far come up. A marriage law. is 
being drafted and a law of divorce is also being prepared, we are 
told. : 


In regard to adoption, it is well-known that it varies from 
province to province. The text of Vasishtha is “Let not a woman. 
give or receive a son except. with the. consent of the 
husband”: Mithila does not allow adoption after the husband’s 
death as the husband is not alivé to authorise it. Bengal allows 
adoption by a.widow if the husband in his lifetime had given 
authority to adopt. Bombay deems no authority is required for 
such a religious act except during the husband’s lifetime. Madras 
allows adoption by husband’s authority and also in the absence of. 
husband’s authority with the consent of near sapindas. The con- 
sent of sapindas ‘as a substitute for husband’s authority has 
had its details settled in a series of cases. 


Now what is required for unification in this respect should 
take the form of a rule that a widow can adopt without any 
authority from the husband as in the Bombay law. If adoption is 
a meritorious act it ought to be presumed permitted where not 
clearly prohibited. ; 


If that rule is accepted, one case may ‘seem to remain. But 
according to the Privy Council this right to adopt without autho- 


rity is applicable to joint family also. If that is accepted the’ 
complicated question as to which’ kinsmen should be asked to? 


assent, in what cases assent of the near sapinda may be dispensed 
with, whether cognates’ assent is sufficient or necessary, ete., ete., 
ma all become superfluous and much of the investigation that now 
-ġoes on will be spared. | 


_ In Madras recently a question arose for the first time, “which 
had never. before arisen and which depended sole’ on obiter 
dicta of the Privy Council in the Ramnad case’ and pee in 
some of thé later cases. These dicta led Mr. SrinivaSa Aiyangar 
in his latest edition of Mayne and Mr. Justice Somayya?#o take 
a view which was not accepted by The Chief Justice and Mr. 
Justice Krishnaswami Aiyangar.? e o e 


The last survivor of a joint family was for about five years 
demented. The widow of a. previous coparcener ‘adopted a son 
with the assent of divided sapindas. If the assent .of divided 
sapindas can support the adoption, it was adequately supported 
by the sapindas. But Mr. Justice Somayya held that the assent 
must come from within the joint family and if that was nòt possi- 
ble by reason of the lunacy of the member there was no means of 
making a valid adoption. The latest edition of Mayne had the 
following passage: f í 

““Tt is fairly clear that even where the coparceners improperly refuse 
assent, she will not be entitled to adopt with the assent of her. divided kins- 
men as it would be introducing into the joint family a coparcener against 
their will’’. i 
It is worth setting out the passages from which this conclusion was 
drawn. The Privy Council in the Ramnad case said: 

“the consent of all the brothers who in default of adoption would take 
the husband’s share would probably be required, since it would «be 
unjust to allow the widow to defeat their interest by introducing a new 
coparcener against their will.” 

The Privy Council said in the Chinnakimidy case $ 


“It is in that family .... . . . . . that she must presumably find 
such councillors and protectors as the law makes requisite for her. There 
seem to be strong reasons against the conclusion that for such a purpose as 
that now under consideration she can at her will travel out of that undivided 
family and obtain the authorisation required from a separated and remote 
kinsman of her husband.” i 


“It is impossible not to see that there are grave social objections to 
making the succession of property, and it may be in the case of collateral 
succession, as in the present instance, the rights of parties in actual posses- 
sion, dependent on the caprice of a woman subject to all the pernicious 
influences which interested advisers are too apt in India to exert over women 
possessed of, or capable of exercising dominion over, property.” 


These passages have, by frequent repetition in cases which 


- were resolved on other grounds, left the impression in many minds 


that where a joint family is in question the sapindas who could 
be consulted is*a much smaller class, those who are undivided. 
Even within the joint family, the father can override the others’ 
dissent. What if he were divided and the brothers were undivid- 
ed? If among brothers some are joint and others divided can one 
joint brother refuse and unreasonably prevail over all other 


divided brothers because they are divided? If property is the | 


test, if there are any minors in the family then no one can assent 
“for him and his right must remain unaffected, that is, adoption is 





1. (1868) 12 M.I.A. 397 at 442. - 

2. See Kalitheerta Pillai v. Chellathammal, (1942) 1 M.L.J. 2& 

3. See decision in L.P. Appeal No. 57 of 1941, dated 22nd April, 1942. 
4, (1876) L.R. 3 LA, 154: I.L.R, 1 Mad. 69 at 81 (P.C.). 
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not possible. ‘But one may confess that the reason given by the 
Privy Courbil may easily lend itself to the interpretation placed 
on it by th latest edition of Hindu Law by Mayne. , 


The word ‘ ‘probably’? in 12 Moore makes it tentative. The 
case in 2 Madras which is a case of joint family hints at the possi- 
bility of the managingg member brother assenting so as to bind 
‘all in a proper case. 


In Bombay, the Privy Council relied on the text for adoption 
without husband’s consent which made no distinction between joint and 
divided families. The texts and commentaries relied on in the 


Ramnad case arg equally silent about any distinction between joint 
and divided families. 


- The latest case is one which will also stand solved if the 
Bombay view is adopted. The Hindu Law Committee will take 
note of this adoption matter as requiring the laying down of a 
uniform rule. If the Bombay rule is not adopted—that it should be, 
is our opinion—then rules as to assent of sapindas and rules as to 
consultation will have to be framed.. 


[Enp or Votume I, 1942—1.] 
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NOTES OF INDIAN CASES. 


JANAKI NATH RAY v. JYOTISH CHANDRA ÅCHARJYA, I.L.R. 
(1941) 1 Cal. 234. . 


This decision deals with two points arising out of a surren- 
der by a Hindu widow, namely, whether a surrender in favour 
of a remoter reversioner with the consent of the nearest rever- 
sioner is valid, and secondly, whether a stipulation for payment of 
certain sums of money not being reasonable maintenance provisions 
would: invalidate the surrender. Doctrines founded on fictions 
: are apt to produce difficulties often leading to arbitrary results. 
The Hindu law of adoption affords striking testimony in this 
respect; second only thereto is the law of surrender. Surrender is 
‘figurative suicide’ by a limited owner in regard to the last full 
owner’s estate. It should therefore be total and absolute and in 
favour of the next heir of the last full owner. The rule is not 
however to be literally applied as regards any part of it. Totality 
appertains to the moment of surrender only. If properties have 
been validly alienated the condition is not offended. Even if the 
alienations were improper, still, in one, view, the surrender if it 
comprised the entirety of the remainder will be valid, Subbamma 
v. Subramaniat. Nor is the condition violated where the ‘figura- 
tive suicide’ is by stages, provided the latter in cumulo constitute 
a total effacement, Sri Raja Surya Rao Bahadur v. Sri Raja 
Suryanarayana Jagapathi. The requirement about absoluteness 
is also equally elastic. ‘Absolute’ does not mean. wholly absolute. 
Figurative suicide is far different from actual death.. Stipulation 
of a maintenance provision will be justifiable. The provision 
may even take the form of some items of the estate being conti- 
nued with the surrenderor. The stipulation should however be 
reasonable and not a device to divide the husband’s estate. It is 
also permissible for the widow to stipulate for the payment ofe 
debts affecting the estate as part of the transaction, Sri Raja 





= (1915) 30 M.L.J. 260: LL.B. 39 Mad. 1035, 
2. (1921) 41 M.L.J» 208. 
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Surya Rao Bahadur v.: Sri Raja ad sg ce Jagapathi. 
Equally unimpeachable may be a stipulation for payment of the 
existing debts of the widow even if they aye not dal ed as bind- 
ing the estate, ibid. The condition as to the surrendéree being the 
next heir of the full owner also admits of relaxation. A surren- 
der may be in favour of a reversioner of “the second degree”, if 
the nearest reversioner consents. The*Judicial Committee hase 
left the matter open, see Narayanaswami Atyar v. Rama Aiyar? 
but no doubt has been left about the validity of such a transaction 
in Madras, Allahabad, Bombay and Calcutta, see: Chinnaswami 
Pillai v. Appaswami Pillai’ Mt. Chito v. Jhunm Lali, Antu Navajt 
Salunke v. Yeshwant Bala Gaiwad’, Protab Chunder Roy Chow- 
dhury v. Sr comutty Joy Monee Dabee Chowdhrain’. The assent of 
the primary reversioner to the transaction in favour of the second- 
ary reversioner may be expressed ex post facto even, Protab Chun- 
der Roy Chowdhury v. Sreemutty Joy Monee Dabee Chowdhrains, 
Mt. Chito v, Jhunni Lal. In Protab Chunder’s case it was stated : 
“It admits of no reasonable doubt that under Hindu law a Hindu 
lady in possession, can relinquish, and by relinquishment anticipate 
for the reversioners their period of succession; and if she does this 
in favour of second reversioners . . . with the consent of the first, 
then or afterwards expressed, the relinquishment is valid.” Such 
is the law relating to a valid surrender according to- the judicial 
decisions. Direct textual authority there is almost none, Katya- 
yana has stated’: 


SGA WaT ay: User gara | 


Salat AONE AAT aa TE: || 


“Let the sonless widow preserving unsullied’ the bed of her 
lord and abiding with her venerable protectors enjoy the property 
with moderation until her death. After her let the heirs take it.” 
Mookerjee, J., has observed in Debi Prosad Chowdhury v. Golap 
Bhagat’ that the doctrine of surrender can be traced to a placitum 
of the Dayabhaga® where Jimutavahana has remarked that the 
persons who would be the next heirs on failure of prior claimants 
succeed to the residue of the estate remaining after her use of 
it upon the demise of the widow in the same manner as they would 
have succeeded if the widow’s right had ceased or never taken 
effect. The relevant words— 


qaaa: Gea sane ASAS alae Ta Weg: — 


(1921) 41 M.L.J; 208, 
(1930) 59 M.L.J, 666: L.R. 57 LA, 305: LLR. 53 Mad, 692 (P.C). 
(1918) 35 M.L.J. 612: LL.R. 42 Mad! 25. : 
ALR. 1930 Al. 395. f < 
‘ALR, 1932 Bom, 430: 34 BLR. 811, ` - ki 
(1864) 1 W.R. 98. 
Ghose, Hindu Law, 3rd edn., vol. L, pp. 285-286. 
(1913) LLR. 40 Cal. 721, ° i e 
XI, 1, 59. - ; wn aN É 


ODM oR oje 


\ 


I] . ‘THE MADRAS LAW JOURNAL (N.LC.) 3, 
e 


“if her right ceases or never takes effect in regard to the wealth”, 
are. wide enough according to the learned Judge to include cases 
where the widow’s title is extinguished for instance by renuncia- 
tion. 

An altogether distinct doctrine is that validating a widow’s 
flienation by reason of he nearest-reversioner’s consent. Consent 
raises a presumption of necessity and does not operate proprio 
vigore. Contrary proof may be adduced by any other reversioner 
who ultimately may become entitled to sueceed to the property. 
Surrender and alienation are separate heads and ought not to be 
mixed, see Rangaswami Gounden v. Nachiappa Gounden'. The 
caution notwithstanding, the Privy Council has itself succumbed 
‘to the tendency to sustain an alienation on the basis of a notional 
surrender, see Bajrangi Singh v. Manokarnika?. In the Gounden 
case itself it is remarked: “If the alienation be total and the 
reversionary heirs be the nearest it falls within the first division” 
(surrender). It will make no difference even if the alienation takes 
the form of a gift. In such cases whoever be the reversioner en- 
titled to the succession on the death of the widow, he will stand 
bound by the consent given by the nearest reversioner at the time 
of the alienation, Nobokishore Sarma Roy v. Harinath Sarma Roy’, 
Marudamuthu Nadar v. Srinivasa Pillat, Bajrangi Singh v. Mano- 
karnika?. In the Gounden case, the Privy Council argued: “The 
surrender once exercised in favour of the nearest reversioner or 
reversioners, the estate became his or theirs, and it was an obvious 
extension of the doctrine to hold that, inasmuch as he or they were 
in title to convey to a third party, it came to the same thing if the 
conveyance was made by the widow with his or their consent. This 
was decided to be possible by the case of Nobokishore.... The 
judgment went upon the principle of surrender and it might do 
so for the surrender there was of the whole estate”. Two remarks 
fall to be made. If the consent of reversioner is not conclusive re- 
garding necessity in the case of a fractional alienation by a limited 
owner will it not be a fortiori where the alienation is of the entire 
estate? Is it not illogical to attribute to consent in the latter case 
a different effect? Again where a transaction purports to be in fact 
an alienation is it not incongruous to regard it as a surrender in 
law in favour of the consenting reversioner and a notional con- 
veyance by the latter in favour of the alienee? The Privy Council 
seems to be alive to this aspect by repeatedly remarking in the 
Gounden case that the alienations in both Nobokishore’s case and 
Bajrangi Singh’s case stood supported by ‘the existence of legal 
necessity®. It will be to cut at the very root of the doctrine of 
surrender if it can be used as a cover enabling the widow to secure 
to herself an advantage which otherwise she will not have. Wille 

1. (1918) 36 M.L.J. 493: L.R. 46 LA. 72: ILR, 42 Mad. 523 (P.C.). 

2. (1907) 17 M.L.J. 605: L.R. 35 LA, 1: LL.B. 30 All, 1 (P.C). 

2. (1884) LL.R. 10 Cal. 1102 (F.B.). 

4. (1898) 8 M.L.J. 69: LL.B. 21 Mad. 128 (F.B). 

5. See (1918) LLR. 42 Mad. 523, 533, 535 (P.O). 
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not this very thing happen where the entire estate is allenatêd 
with the consent of the nearest reversioner and the widow retains 
the sale consideration? ‘In Nobokishore’s cese, Garth, C.J., justly 
remarks: “To allow the widow to relinquish her husband’s estate is 
one thing; but to allow her to sell the whole inheritance “without 
any legal necessity, merely with the consent of the next male heir 


so as to bar the rights of other heirs of the httsband in the future ° 
is another thing.” Nevertheless he concludes that on autho- 
rity and grounds of practical convenience it is impossible 


to hold that a widow may not sell the estate in the way 
described. The observation of Sadasiva Aiyar, J., in Chinna- 


swami Pillai v. Appaswami Pillai, “that the act of. a 


daughter who being. next heir, surrendered the whole 


estate, vests the absolute inheritance in the next male heir even 
af she received consideration for her surrender of the full: enjoy- 


ment of the property during her lifetime”, likewise ignores. the con-. 
dition as to surrender being unconditional. All the learned Judges 


cf the Full Bench of the Calcutta High Court in Debi Prosad 


Chowdhury v. Golap Bhagat? seem to be fully alive to this aspect 
of the matter but yet felt constrained to treat the law in Noboki- 


shores case as well settled. Sir Lawrence Jenkins, C.J., remarked :8 
“How far it can be said that the doctrine of acceleration conse- 
quent.on relinquishment applies where the widow retains an in- 


terest in the purchase price, or the sale, is little more than a 
change of investment, it is difficult to say ... The road to the 
decision in Nobokishore’s case was not without its difficulties but 
the learned Judges felt it had to be travelled ‘that titles might be 
quieted”. Harrington, J., is even more pointed. He said, “when 
a' widow converts her husband's property into money and enjoys 
that she cannot be said to relinquish it, nor can she be said to make 
a gift when she receives valuable consideration for the conve- 
yance™, Mookerjee, J., ‘has explicitly stated: “A widow who 
transfers the property for a consideration or retains an interest in 
the purchase money cannot by any stretch of language, be deemed 
to have relinquished her interest ...; the estate by her action; has 
in essence, only undergone a transformation and the immovable 
property has been converted into money which may be shuffled out 
of sight and land never can be. But if this strict view wag not 
acceptable in 1884 on the ground of stare decisis much less can it 
be proved now”. In Bajrangi Singh v. Manokarnika®, the Judicial 
Committee refer to Nobekishore’s case as one whose “principle” 
has been “admitted” by the High Courts in India. Thus notwith- ' 
standing the incongruity produced by the application of the doc- 





i, (1918) 85 M.LJ. 512: LL.R. 42 Mad. 25, 

2. (1918) I.L.R. 40 Cal. 721 (FB). 

3. Ibid.” 751. 

4. Ibid, 757. : | . l s 
5. Ibid, 779-780. 
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irine of surrender to sustain an alienation of the entire estate made 
without ostensible necessity but with the consent of the nearest 
reversioner, such a edurse has come to be countenanced on grounds 
of “practical convenience”, “quieting of titles’’, stare decisis®, and 
the “Mimitting” of the principles of Nobokishore’s case by the 


High Courts in Indias, 


In the instant decision the surrender was by a widow and her 
two daughters jointly in favour of a son of one of the daughters. 
Under the transaction the widow was to receive Rs. 120,000; one 
of the daughters was to get Rs. 41,111 in addition to a provision 
for her maintenance and the other daughter was to be allowed a 
certain sum every month and the right was to be hereditary. On 
those facts the surrender was held to be invalid. The case did not 
fall within the limits of Noboktshore’s case inasmuch ag the con- 
senting reversioners were females and were not as such in title to 
convey to a third party. The provision for payment of certain sums 
to the consenting reversioners being found to be in excess of any 
reasonable maintenance allowance to them, their act lacked the 
characteristics of a bona fide surrender. Viewed as an alienation 
simpliciter, then also the transaction failed as admittedly there was 
no legal necessity and the consenting reversioners were women and 
as in any event assent of the reversioners can only raise a presump- 
tion of necessity which in this case stood belied by the findings of 
fact, 


Sris CHANDRA NANDI v. RaAKHALANANDA, (1941) 1 M.L.J. 746: 
I.L.R. (1941) 1 Cal. 468 (P.C.). 


This decision is noteworthy in that the Privy Council makes 
a statement on a point in the law of evidence characterised by it 
as “essential in the interests of the administration of justice in 
India”. While the case was before the High Court—see (1937) 41 
C.W.N. 1108, 1109—the Jearned Judges had held that though S. 
2 (1) of the Evidence Act in effect prohibits the employment of 
any kind of evidence not specifically authorised by the Act itself, 
“it must be recognised, however, that the principle of exclusion 
adopted by the Indian Evidence Act should not be applied so as 
to exclude matters which may be esserttial for the ascertainment 
of truth.” The same view is to be found in the judgment of Mah- 
mood, J., in Queen Empress v. Abdullah’. Though in the conti- 
mental countries of Europe everything is admissible in evidence 
which the law does not expressly exclude, the Indian Evidence Act 
has adopted the opposite principle. Such being the case, prima 
facie there is no scope for admitting in evidence anything which 
js not made admissible by the Act. The Privy Council has noy 





1. (1918) LLR. 40 Cal. 721, 764 (FB). 
2. Ibid., 751. 

e3. Ibid., 780. 
4. (1907) LLR, 30 All. 1 (P.C). 
5. (1885) LL.R. 7 All. 385, 401 (FB). 
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unequivocally stated that when once a statute is passed which pur- 
ports to contain the whole law and ‘the Evidence Act according, to 
their Lordships is one such—its provisions are imperative and it is 
not open to any Judge to exercise a dispensing power and admit 
evidence not admissible by the statute, because he thinks: th&t such 


evidence might throw light upon the issyp:. Thus excepting for, 


et 
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any, ‘rules of evidence contained in any statute; Act or Regulation ° 


in force in any part of British India, the principles of ‘the Indian 


_ Evidence Act are to be deemed to be absolutely exhaustive. 


PUNJAB NATIONAL BANK LTD,, FEROZEPORE Orry v. RAM 
KARAN Ramsi LaL, I.L.R. (1941) Lah. 1 (F.B.). 


.. This case lays down an important principle of interpretation 
of statutes. It decides that where through inadvertence or some 
other reason, the Legislature has used language so wide and gene- 
ral in its terms, a literal construction of which would go clearly 
heyond the scope of the purposes for which the Act ‘was passed, 
particularly when the common law has been departed from to 


. fulfil such purposes, the strict grammatical interpretation should 


_ not be given effect and the Court should limit the provision to 


the true. object which the ‘Legislature must be presumed to have 
had in view. ‘The matter fell to be considered on a construction of 
S. 16 of the Punjab Land Alienation Act, XIII of 1900, which 
declares that “no land bélonging to a member of an agricultural 
tribe shall be sold in execution of any decree or order of any 
civil or revenue Court, whether made before or after the com- 
mencement of this Act”. ‘The question was whether in a case 
where a person not being a member of an agricultural tribe mort- 
gaged his land to another person who was also a non-agriculturist, 
by an equitable mortgage, and later transferred his ownership of 
that land to a person who was a member of an agricultural tribe, 
the mortgagee would be deprived of his right of executing his 
deeree by a sale of the mortgaged property by reason of S. 16. 
The language of the section is plain and prima facie prohibits all 
Court sales of land belonging to a member of an agricultural 
tribe. . ‘The material question would seem to be whether the land - 
sought to be sold belonged at the time of the sale to an agricultur- 
ist: The antecedents seem to be irrelevant. As pointed out by 
Byles, J., in Birks v. Allison!, the words in a statute are to be 
read in their popular, natural and ordinary sense giving them a 


meaning to their full extent and capacity unlesg there is reason | 


upon their face to believe that they were not intended to bear ‘that 
construction, because of some inconvenience which could not have 
Ween absent from the mind of the framers of the Act which must 
arise from giving them such large sense. In Abbey v. Dale?, Jervis, 
C.J., declared that if the precise words used are plain and unambi- 


1. (1862) 13 C.B. (N.S) 24: 143 ER. 10. 
2. (1851) 11 C.B. 378. , 
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-guous they should be construed in their ordinary sense even though 


it do lead to an absurdity or manifest injustice, see also Mercan- 
tile Bank of India vw. Official Assignee, Madras', A forced con- 


struction cannot and ought not to be placed on the provisions of a 
statute which are capable of bearing orily one construction, on 
considerations based on commercial exigencies or business conve- 
nience, Imperial Bank Of India v. U. Rat Gyaw Thus Co. Lid. At 
the same time there is a saw—Qut haeret in litera, haeret in cortice 
—“he who considers merely the letter of an instrument goes but 
skin deep into its meaning”. There is also another maxim—mala 
grammatica non vitiat chartum—‘the grammatical construction 
is not always, in judgment of law to be followed”. What is often 
referred to as the golden rule of interpretation laid down by Lord 
Wensleydale in Grey v. Pearson®, is that the whole statute should 


_ be taken together and the words should be construed in their ordi- 


nary signification unless when so applied they produce an incon- 
sistency or an absurdity or inconvenience so great as to convince 
the Court that the intention could not have been to use them in 
their ordinary signification and to justify the Court in putting 


‘upon them some other signification, which though less proper, is 


one, which, the Court thinks the words will bear. The decisions 
thus disclose that the words of a statute, if precise, must be given 
their ordinary and full meaning unless ex facte the statute dis- 
closes a different intention. Judged by this test is there anything 
in the Punjab Land Alienation. Act, 1930, to preclude a literal 
interpretation of S. 16? Three reasons have been urged against a 
literal interpretation: (1) To do so will be to put a powerful 
weapon in the hands of an unscrupulous mortgagor, inasmuch as 
after mortgaging he can sell the property to an agriculturist, walk 
off with the consideration and at the same time leave the mort- 
gagee practically remediless by reason of the protection afforded 
to the vendee by S. 16. (2) It is difficult to see how the purpose 


of protecting agriculturists is achieved by a provision which ` 


would permit them to acquire new lands on such terms as would 
enable them to defeat the bona fide legal rights of persons who 
had prior charges on such lands. (3) Analogy afforded by S. 60 
of the C. P, Code. It is respectfully submitted that the first of 
these reasons does not carry conviction. The object, of the Act 
is to protect the agriculturist and if in doing so other persons are 
damnified or unjust advantages could be derived by undeserving 
persons why should those factors affect the agriculturist? As re- 
gards the second consideration, it may be, that the Act may con- 
fer on agriculturists a benefit not contemplated. To stop the loop- 
hole is however a matter surely for the Legislature and not the 
Court. The analogy afforded by S. 60 (c) of the C. P. Code is not 
helpful either. That section deals with property liable to attachment 
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and sale in execution of decrees. The word ‘decree’ can refer to a 
money decree only and not to a mortgage decree for the. execution 
of which no attachment is necessary, Sees Bhola Nath v. Mt. 
Kishori!, Bhagvandas v. Hathibhai?. The proviso to the section no 
doubt uses the words “attachment or sale” but the languaggin the 


l 


body of the, section as well as in the marginal note are “attach- ` 
ment and sale”. Hence it has been held that evhere the house ofe e 


an agriculturist is specifically mortgaged by him, the house can 
be sold in execution of the mortgage deeree since there is no ques- 
tion of any attachment, see Bhagvandas v. Hathibhai?, ete. Thus 
the reasons that led the Full Bench in the case under review to 
reject the rule of literal construction of S. 16 of the Punjab Land 
Alienation Act, 1930, afford but slender support to the conclusion 
arrived at. 


Hian Court Bar ASSOCIATION LAHORE, on behalf of CHANDI 
Ram v. Tar Crown, I.L.R. (1941) Lah. 796. 


This decision holds that the despatch of a letter by a person 
to the Distriet Magistrate intimating that he intended to shout 
anti-war slogans was not an “act preparatory” to the commission 
of a prejudicial act within the meaning of R. 121 of the Defence 
of India Rules. R. 121 which punishes preparatory acts states : 
“any person who attempts to contravene or abets or attempts to 
abet or does any act preparatory to, a contravention of any of 
the provisions of these rules, shall be deemed to have contravened 
that provision”. There is however no definition of the expression 
“preparatory act”. In its popular sense an act can be preparatory 
only if it constitutes a step to facilitate the accomplishment of the 
act or purpose in view. Intimation of an intention cannot prima 
facie be a preparatory act, for instead of facilitating it might 
frustrate the carrying out of the object by the person being 
restrained from doing so. This view is supported by the state- 
ment in Kenny®: “Liability will not begin until the offender has 
done some act, which not only manifests his mens rea but also 
goes some way towards carrying it out”. It is also in accord with 
the ruling in Lakshumi Prasad v. Emperor* where it was stated: 
“preparation consists in devising or arranging the means or mea- 
sures for the commission of an offence”. Judged by this test, the 
sending of a letter of intimation that a person intends to contra- 
vene the law cannot be deemed to amount to an act of prepara- 
tion. The decision under review in taking this view stands sup- 
ported both by reason and logic. 
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NANDIA v. Tue Crown, LL.R. (1941) Lah. 259. 


“This decision deals with the credibility of a prevaricating 
witness, as to what is to be done when a witness. deliberately 
perjuges himself to the extent of falsely implicating an innocent 
person in a murder case. Falsus in uno falsus in omnibus—talse 


‘in one thing, false in gverything—is no doubt an ancient saw, but 


as a rule of lav? it has been recognised that it is unsound as 
being untrue to human nature. It is thus remarked in Parsons 
v. Huff, that “a rule of law which requires a jury to infer from 
one false assertion that all facts uttered by the witness are false 
is manifestly erroneous”. If the essential details cannot be 
believed then no doubt the entire evidence may be rejected—see 
Ghurpat Pandey v. Emperor’—but where the discrepancies are 
not so serious and the untruth does not touch the cardinal points 
there is no reason to treat the entire evidence as unreliable. It 
will not be safe to assume that a case is false merely because a 
part of the evidence buttressing it is false, Bankin Behari Maiti 
v. Srimati Matangini Dasi®, As remarked in Maung Po Gyaw v. 
v. Maung Kot, “it is for the Court to sift the evidence and separate 
the chaff from the grain if it is possible to do so and to show what 
portion of it is true and what portion is false and whether the 
true portion under the circumstances should be relied or not”— 
see also Venkataswami In re’. Hence a strict and too rigid an 
adherence to the maxim falsus in uno falsus in omnibus is not 
justifiable, Hardayal Singh v. King-Emperor®, particularly since 
the British Indian Courts are guided by codified rules of 
evidence, Ashig Ali v. Emperor". In holding that the real question 
in all these cases is essentially one of fact, whether the Court can 
under the circumstances of the particular case believe a witness 
who is found to be giving false testimony on a vital matter and 
that if the falsehood is merely an embroidery toa story that would 
not be enough to discredit the whole of the witness’s evidence but 
if however the falsehood concerns a major point or one of the 
essential circumstances of the story told the witness stands 
entirely discredited, the decision under review takes a view in 
conformity with the precedents on the point. 





Sure SINGH v. BALDEV Sinan, I.L.R. (1941) Lah. 588. 


An interesting point relating to the scope of S. 60 (1) (o) 
of the Civil Procedure Code, namely, that the exemption there- 
under from attachment or sale will not apply if for the debts of 
an agriculturist a decree is obtained against his legal representa- 
tive who isa non-agriculturist and in execution of the decree a 
house inherited from the debtor is sought to be attached, is laid 


down in this ease. S. 60 (1) (c), declares the “houses and other 
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buildings belonging to an agriculturist. and occupied by him” as 


not liable to attachment or sale in execution of a decree, against: 


him.. It is,obvious that the material time I the time when the 
attachment of the house is sought to be effected and circumstances 
anterior to that date seem irrelevant. It is with referefice to 


that time that it will have to be seen whether the house belongs . 


to “an agriculturist” and whether the decree is against him, 
Baldev Singh v. Sher Singh, The rule presents difficulties in its 
application to a case where the debtor is dead. If the original 
debtor is dead and the deeree wag obtained against hig legal 
representative and execution is sought to be levied against him, it 
will be indisputable that the exemption afforded by S. 60 (1) (e) 
will avail only if the legal representative was an agriculturist 
Girwar Dayal v. Narain Singh?, Badri Chandan v. Indrajit Pertab 
Bahadur’. If the legal representative of the debtor against whom 
the deéree is passed and execution sought is not himself an 
agriculturist, the fact that the, original debtor was an agriculturist 
will be of no avail, Sher Singh v. Baldeo Singh‘, Likewise where 
the debtor died after decree and execution is sought in respect of 
@ house which belonged to the deceased judgment-debtor in the 
_ hands of his legal representative, the exemption will operate if 

the latter was an agriculturist, Radhakison Hakumji v. Balwant 
Ramjit. Will the position be the same where the debtor dies after 
proceedings in execution of a decree against him have been 
initiated and the legal representative is thereafter brought on 
the record? In Firm Gurparshad v. Kishen Chand’, it has been 
held that property exempted from attachment because the-judg- 
ment-debtor is am agriculturist, retains its immunity from attach- 
ment even after the death of the judgment-debtor, even though 
the property goes into the hands of a legal representative who is 
not an agriculturist and that the exemption attached to the pro- 
perty itself and not to the person holding it for the time being. 
This view is supported by an earlier pronouncement of the same 
-High Court in Hirda Ram v. Mohammed Din’, where it was held 
that in deciding the question whether a house is exempted it is 
not the profession of the legal representative but that of the 


deceased judgment-debtor against whom the decree was passed’ 


and against whom it was sought to be executed that is relevant. 
It is difficult to appreciate how in these cases the legal represen- 
tatives who admittedly were not agriculturists would be entitled 
to the benefit of an exemption personal to an agriculturist in 
regard to a particular description of his property, merely by 
reason of the deceased person to whom they are the heirs had 
‘qualified for such exemption. Law is concerned generally not 
‘with the rights of dead persons but with those of living ones and 
as such the word ‘agriculturist’ in S. 60 (1) (c) can refer only to 
“a person alive when the attachment is sought and in whose hands 
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the property is. With great respect, it is submitted that the 
ignoring of the status of the legal representative in such cases is 


-hardly warranted and the view in the instant decision, that if the 


legal representative is not an agriculturist, he cannot have the 
benefit*of S. 60 (1) (c), stands justified both by precedent as well 
as authority. 





RAMPADARATH SINGH v, Kine-Emprror, LL.R. (1941) Pat. 339. 


A point of practice is dealt with in this decision which lays 
down that when a Court decides that a witness is competent it 
ought not to interfere at a late stage suo motu and reverse its 
previous decision and expunge the evidence already recorded. 
Competency is no doubt a question for the Judge. The proper 
time to raise an objection regarding the competency of a witness 
will be when he is tendered for examination. The party who has 
knowledge of any disqualification cannot lie by and allow the 
examination of the witness and subsequently object to his com- 
petency, Dewdney v. Palmeri, R. v. Watson’, R. v. Frost®, Beach- 
ang v. Gowert. In Yardley v. Arnold, Parke, B. stated: “I 
cannot help wishing very much that it were established as a 
regular practice, that when once a witness is sworn, no question 
should be put to him in order to raise objections to his compe- 
tency; I think all such should be put to him on the voire dire; 
and that, when once sworn in chief, his competency should be 
taken for granted; but certainly the practice has been different 
hitherto”. This doctrine has, however, been dissented from, see 
Jacobs v. Layborn’, Needham v. Smith’; see also R. v. Whitehead’, 
where after pronouncing a witness ‘to be competent on the voire 
dire, the Judge discovered during examination that he was really 
incompetent and consequently rejected his testimony, though part 
of it had been already reduced to writing. In this country also 
it has been held that failure to object to the competency of a 
witness when he was tendered for examination, will not prevent 
the objection from being raised during argument, Emperor v. 
Har Prasad’. Thus if after having been sworn in a person is 
shown to be incapable of understanding, the Judge should strike 
out all his evidence, but it is essential that the Judge should be 
moved in that behalf and not act suo motu. 





CHANAN SINGH v. CoMMITTEE OF MANAGEMENT FOR GURDWARA 
Mar MALAN, L.L.R. (1941) Lah. 381. 

One of the points decided in this case was that where the 
application to withdraw from the suit with liberty to bring a 


fresh suit was granted by ‘the Court under O. 23, r. 1 of the 
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Civil Procedure Code but the Court added in its order the words 
“the suit stands dismissed,” these words should be treated to be a 
surplusaga possessing no significance and did not operate as res 
judicata barring the filing of a suit subsequently. In Lakshmi- 
narasemma v. Navugotla Pydanna', Coutts Trotter, C.J.,%had in 
another context observed that he had always been. of. the opinion 
that in the case of the withdrawal of a petition it would be 4 
mistake for the Judge to endorse on it “dismissed”. In Canna- 
‘nore Bank Lid. v. Madhavi, it was however remarked by Leach, 
C.J., apropos this observation, that the Civil Procedure -Code 
only contemplates the allowing or the refusal of a petition and 
that when the petitioner informs the Court that he wishes to with- 
draw his petition the Court may allow him to do so and by the 
use of appropriate language in the dismissal order make it quite 
clear that it is mot intended to be an adverse order. It is thus 
a question of the intendmerit of the actual order passed. Where 
therefore a suit is allowed to be withdrawn with liberty to bring a 
fresh suit the mere fact that words are added that the suit stands 
dismissed ought not in any way to detract from the permission 
given and operate adversely. It has been pointed out by Lord 
Phillimore, in Fateh Singh v. Jagannath’, that a Court cannot 
dismiss a suit with liberty given to the plaintiff at the same time 
to bring a fresh suit on the same cause of action. Where the Court 
‘has no intention to permit the filing of a fresh suit, the fact that 
it allows the suit to be withdrawn without adding that the suit is 
dismissed will not imply the granting of such permission, see 
Firm Daulat Ram Vidya Parkash v. Bansi Lal‘. The according of 
permission to file a fresh suit need not however be express; it may 
be implied’. The permission relates not to the withdrawal of the 
suit but.to the filing of another suit and hence should have been 
specifically applied for and granted Jajijibai Modi v. Bhikhibai 
Chandulal. In Kahu Singh Soma Singh v. Baldev Singh’, it has 
been held that where on an application by the plaintiff asking for 
permission to withdraw the suit with liberty to bring a fresh suit, 
-the Court after holding that “the plaintiff was entitled to with- 
draw from proceeding with the suit”, allowed him to do so with 
liberty to bring a fresh suit but added ‘that “the suit of the plaintiff 
be consequently dismissed”, the order is in fact and substance one 
allowing the suit to be withdrawn under O. 23, r. 1 and its real 
character is not affected by the last part of the order which should 
be deemed to be a mere surplusage having no real meaning 
inasmuch as a suit cannot be allowed to be “withdrawn” and 
“dismissed at the same time. The view in the instant decision is 
thus in accord with thé opinions expressed elsewhere. 
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RAGHUNANDAN SAHAY vV. JAIGOBIND Samay, (1941) I.L.R. 
20° Pat. «866. é 

This case considers the repercussions of S. 60 (A) of the Code 
of Ciwl Procedure on the provisions of insolvency law relating to 
the liability of the insolvent to make over any portion of his 


e eSalary to the Official Receiver or Assignee for distribution among 


the creditors, and holds that an order directing an employee in 
a Press drawing a salary of Rs, 75 per month who on his applica- 
tion was adjudicated insolvent, to pay a monthly allocation of 
Rs. 15 to the Official Receiver is illegal. S. 28 (2) of the Provin- 
cial Insolvency Act declares that on adjudication the whole of the 
property ‘of the insolvent shall vest in the Court or in a Receiver, 
and sub-S. (4) provides that all property which is acquired by or 
devolves on the insolvent after the date of adjudication and before 
discharge shall forthwith vest in the Court or the Receiver. By 
sub-S. (5) it is however made clear that the property to vest 
will not include any property exempted by the Code of Civil Pro- 
cedure from liability to attachment and sale in execution of a 
decree. , The Presidency Towns Insolvency Act contains more or 
less similar rules in Ss. 17, 52 (2) (a) and 60. The last section 
is in fact specifically concerned with the extent to which the 
Official Assignee might receive for distribution among the credi- 
tors any portion of the insolvent’s salary or pay. The limit is the 
one indicated by S. 60 (h) of the Civil Procedure Code. Thus a 
prospective order for payment of a portion of his salary to the 
Receiver where the insolvent draws less than Rs. 100 per month 
cannot be passed and the conclusion receives support from the 
ruling of the Madras High Court in the Official Assignee of 
Madras v. D’Stlva'—a case that arose under the Presidency Towns 
Insolvency Act. 

One observation in the decision under review however invites 
comment. Meredith, J., has stated, though obiter: “I must not 
be taken to imply that, should the insolvent, when the time 
comes, apply for his discharge without having made any contribu- 
tion towards the discharge of his liabilities, the Court in dealing 
with the application will not be entitled to take into consideration 
the fact that he has been in receipt of a monthly salary 
of seventy-five rupees’. The suggestion seems to be that 
the discharge may be postponed or possibly even refus- 
ed where the insolvent has not paid any allocation. The 
policy of the law is definite As stated by Krishna- 
swami Aiyangar, J., in the Official Assignee of Madras v, 
D’ Silva? and approved in a later decision, Subramaniam v. Katya- 
nadhan®: ““It is against the fundamental principle underlying 
S. 60 of the Insolvency Act and S. 60, Civil Procedure Code to 
allow him (the Official Assignee) to seize any portion of the insol- 
vent’s salary which is below the attachable limit, as such a limit 
appears .... to my mind to have been fixed on public grounds.’¢ 
Surely , what cannot be done directly cannot in such cases be 
allowed to be achieved indirectly, as. for instance, by delaying 
i I er NE LSS ERM 
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the grant of discharge and thereby exerting an indirect; pressure 
on the insolvent to make a contribution to the Assignee or the 
Receiver. The exemption enjoyed by the insolvent under law 
from liability to pay allocation out of his salary will become but 
a mere mirage, if a discharge can be obtained by him only by 
yielding a portion of that very salary in, respect of which such 
exemption has been declared by law. 


Karu Sınan v. Kine-Emprror, (1941) I.L.R. 20 Pat. 893; 
LAKHAN SINGH v. KING-EMPEROR, (1941) I.L.R. 20 Pat. 899. 


An important point in the law of evidence is elucidated by 
these two decisions which lay down that although it may be a 
wise course that when the evidence of a child of tender years is 
adduced the Court should ascertain as a preliminary measure by 
means of a few simple questions whether the intelligence of the 
child is such that it can give testimony which is patent of credit 
there is however no legal obligation to ask questions, and that the 
holding of the preliminary inquiry is merely a rule of prudence 
to avoid a waste of the time of the Court should it be found even 
at the beginning that the child is neither intelligent nor can give 
evidence which may be acceptable. S. 118 of the Evidence Act 
relates to capacity to give legal testimony. It makes only such 
persons competent to testify who are not prevented from under- 
standing questions put to them and from giving rational answers 
to those questions by reason of tender years ete. Where there is 
no capacity to understand there is no point in questioning at all 
or in recording the answers, Sahdeo Ram v. Emperor’. Decision 
as to competency is solely a matter for the Court. Its discretion 
should however be exercised in a legal manner, Krishna Kahar v. 
Emperor?. The decision is practically final. In Wheeler v. United 
States, it is stated: “The decision of this question (whether 
the child witness has sufficient intelligence) primarily rests with 
the trial Judge, who sees the proposed witness, notices his manner, 
his apparent possession or lack of intelligence and may resort to 
any examination which will tend to disclose his capacity and 
intelligence as well as his understanding of the obligations cf an 
oath. As many of these matters cannot be photographed into the 
record, the decision of the trial Judge will not be disturbed on 
review unless from what is preserved it is clear that it 
was erroneous’. It hence becomes important to consider 
whether such decision as to competency should be arrived at in 
all cases before the examination of the witness begins. 
In Sheikh Fakir v. Emperor* the rather broad proposi- 
tion was laid down that before a child of tender years is asked 
any questions bearing on the res gestae the Court should test his 
capacity to understand and give rational answers and the Judge 
Should form his opinion as to the competency of the witness before 
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his actual. examination commenced; see also Tulsi v. Emperor’. ` 
The holding of such a test is referred to as “‘the first step’’ to be 
taken by the Judge, Åh Phut v. The King?. In Emperor v. Dhani 
Ram’, jt is stated that a Court should examine a child of tender 
years as a witness affer it has satisfied itself that the child is 
intellectually sufficiently developed to enable it to under- 
‘stand sufficiently of the deeds seen and afterwards inform the 
Court thereof. The prescription that a finding as to competency 
should be arrived at before the witness is examined does rfot seem 
to have any basis in S. 118 of the Evidence Act. It has been 
remarked in Nafar Sheikh v. Emperor*, that ‘‘the mere circum- 
stance that the Sessions Judge did not interrogate the witnesses - 
before their examination began with a view to test their capa- 
city does not... . invalidate the trial’’; see also Krishna Kahar 
v. Emperor’, As pointed out by Bucknill, J., in Panchu Chou- 
dhry v. Emperor®, even where a preliminary inquiry has been 
held “it may of course turn out in the course of the examination 
at the trial that the test has been.a fallacious one and that the 
evidence which the child gives is not intelligible and in such a case 
of course it is always open to the Judicial Officer to say at any 
stage that he cannot accept the évidence which the child has 
given’. All these considerations suggest that there is nothing 
obligatory imposed by law upon a Judge to hold a preliminary 
test, Mt. Ram Sakhia v. Emperor". The view in the instant 
decisions is thus likely. to commend itself more than the opinion 
expressed in rulings like Sheikh Fakir v. Emperor’, 


Rar BAHADUR H. P. BANARJI v. COMMISSIONER OF INCOME- 
Tax, BEHAR, AND ORISSA, (1941) I.L.R. 20 Pat. 205 (F.B.). 


One of the points laid down in this case was that the expression 
“adequate consideration” in S. 16 (3) of the Indian Tucome-Tax 
Act means consideration equal or nearly equal in magnitude or 
extent to what has been transferred, that natural love and affec- 
tion would not form ‘‘adequate consideration’’ within the meaning 
of the section and that recourse to the provisions of the Indian 
Contract Act is permissible to interpret the terms. “Adequate’’ is 
no doubt not a term of art but yet may take colour from the 
context. S. 16 (3) provides that in computing the total 
income of any individual for the purpose of assessment there shall 
be included tnter alia, so much of the income of a wife of such 
individual as arises directly or indirectly from assets transferred. 
directly or indirectly to the wife by the husband otherwise than 
for adequate consideration. The word ‘‘adequate’’ signifies pro- 
portionate, commensurate, competent, suitable, fitting, equal, full, 
satisfactory, ample. Nowhere is to be found any suggestion that 
the consideration contemplated should be in the form of tangible 
property or obligation undertaken. The Income-Tax Act is ae 
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taxing statute and the object of S. 16 can only be that where in 
the view of the authorities the purported transfer is notegenuine 
but only aedevice to escape liability to taxation, the income from 
such property shall be computed as part of the income of the 
husband for purposes of assessment. Conformably to such object, 
the test of ‘adequacy of consideration’ wil] be to see whether it is, 
real and not illusory, genuine and not sham. Adequacy is used only 
as an antithesis to ‘‘make believe’’, Surely adequacy is not a matter 
of arithinetical calculus. It is a matter for the parties to consider 
and the Court will not set up its own standard of exchangeable 
values. As pointed out in Curlewis v. Clark’, ‘if a good considera- 
tion exists the Courts cannot enter into the question of the adequacy 
of the value”. If adequacy is to be tested not by any standard 
necessarily, it is difficult to see why ‘‘natural love and affection’? 
cannot be adequate consideration for a transfer by a husband to 
his wife so long as the transaction is a real transaction and not 
a cloak to serve other ulterior objects. 





Pargasn Watt v. Tae Provinos or PUNJAB, (1941) I.L.R. 
23 Lah. 74. 


This decision holds that there is nothing in the provisions of 
the Indian Succession Act or elsewhere to suggest that a deposit 
made under S. 379 (1) of the Act will stand automatically appro- 
priated to Government even where a conditional order allowing an 
application for a succession certificate is made and hence a refund 
of the deposit can be granted where the application is ultimately 
dismissed, the condition not having been complied with. S. 379 
(1) lays down that ‘every application for a certificate shall be 
accompanied by a deposit of a sum equal to the fee payable under 
the Court-Fees Act in respect of the certificate. Sub-S. (2) directs 
that if the application is allowed the sum deposited by the appli- 
cant shall be expended in the purchase of the stamps to be used 
for denoting the fee payable as aforesaid, and it is stated in 
sub-S. (3) that any sum received under sub-S. (1) and not 
expended under sub-S. (2) shall be refunded to the person who 
deposited it. From the language used it is clear that the word 
“‘allowed’’ in sub-S. (2) can only refer to the disposal that ulti- 
mately and actually results and can’t cover a conditional allow- 
ing of the application. The observation in Sankara Aiyar v. 
Nainar Mooppanar?, that if the application is allowed, i.e., if the 
order for the grant of a certificate has been made the sum in 
deposit becomes at once legally appropriated, as duty to the extent 
of the debt covered by the order and cannot be refunded should be 
understood only as covering a case where nothing remains to be 
done by the party desiring the certificate and the Court has order- 
ed its grant, see In re Fatima B®, Such a conclusion is also in 

full accord with S. 379 (3) of the Indian Succession Act. 


1. (1849) L.J. Exch. 144; seo also Coles v, Trecothick, (1804) 9 

Ves. (J.) 234, 246, Tennent v. Tennents, (1870) Sc. and Div. A.C. 6. 
2. (1897) I.L.R. 21 Mad. 241, 
3. LL.B. (1941) Nag. 576. 
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DHAGWAT Prasan Bammar v. Dest CHAND Boara, (1941) 
I. L. R. 20 Pat. 727. 


An important péint of Hindu law fell to be decided in this 
case. It holds that when an alienation of joint family property 
is made by a father or other manager for no justifiable purpose 
and without the consent of the sons or other eoparceners then 

. diving, such alienation*would be invalid not only against them 
but also against any son or coparcener born before they had ratifi- 
ed the transaction. It is submitted that the proposition so stated 
is somewhat misleading and incorrect. It is now indisputable 
that an alienation by a father, be the purpose what it may, cannot 
be impeached by a son not then conceived; for on coming into 
existence a son takes an interest only in what is left of the ancestral 
property at that moment and not in what has gone out. Where, 
however, the alienation is made when.a son is in existence, for a 
purpose not binding on the latter, the alienation will be altogether 
void in the United Provinces and Bengal and cannot carry to the 
alienee even the father’s share. In Madras and Bombay the 
alienation will stand valid, at any rate, to the extent of the alienor’s. 
share, Suraj Bunsi Koer v. Sheo Persad Singh*, In regard to 
the sharé of the son the alienation is generally regarded as being 
only voidable, Subba Goundan v. Krishnamachar®, Viswesware 
Rao v. Surya Rao? (see contra, Kandasami Asari v. Somaskandat, 
and Amirthalinga Thevan v. Arumuga Ambalagaran®). Whether 
void or voidable, if possession has passed to the alienee a suit for 
recovery of possession will have to be brought within the period 
of limitation. 


If the son having the right to challenge dies subsequently 
without having attacked the alienation and after the lapse of @ 
time exceeding the period of gestation another son is born to the 
alienor, such after-born son cannot, impugn the alienation, Viswes- 
wara Rao v. Surya Rao? Mukand Singh v. Waziruddin,’ and Nara- 
yan Singh v. Sukhdeb Prasad Jha8 The ratson d’etre underlying 
the conclusion is that the subsequently born son would have no 
cause of action for the relief claimed, as on the death of the 
first son there being no one in existence who could avoid the tran- 
saction, it becomes valid for all purposes just as if it had been 
made at a time when no other coparcener existed. The cause of 
aétion arises on the date of the alienation and it is from that date 
that limitation will have to be reckoned. The son then in exis- 
tence will have to act and the subsequent birth of another son 
will not create a fresh cause of action or constitute a new starting: 
point from which limitation should be computed, Ranodip Singh 





1. (1879) L.R. 6 I.A. 88: I.L.R. 5 Cal. 148 (P.C.). 
2. (1921) 42 M.L.J. 872: I.L.R. 45 Mad. 449, 465, 469. 
3. (19385) 70 M.L.J. 360: I.L.R. 59 Mad. 667. 
Ki 4. (1910) 20 M.L.J. 371: ILLL.R. 35 Mad. 177. ry 
5. (1928) 28 L.W. 684. 
6. (1935) 70 M.L.J..360:> LL.R, 59. Mad.. 667, see also citation at 
p. 670, ibid, of observations from Appeal N No. 179.of 1928. 
= A.1.R. 1933 Lah, 359, 360. 
8. +(4929). I: LR. 8 Pat.. 558, bot, 
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v. Parameshwar: Prasad! and Udayamuthier v. Shanmagham 
‘Chettiar. 

If the cause of action comes into existence on the date of the 
alienation and does not accrue afresh on the birth of the after- 
born son for purposes of limitation, the question arises, whether 
so reckoning, the alienation could be avoided only by the son who 
was then in existence or whether the chaljenge. could be made by, 
the after-born son as well while such right is intact. An afirma- 
tive answer has been given in a number of decisions, Tulshi Ram 
v.. Babu’, Lachmi Narain Prasad v. Kishan Kishore*, Bhup Kun- 
war v. Balbir Sahai®, Hurdoot Narain Singh v. Beer Narain 
Singh®, Bunwari Lal v. Daya Sunker Misseri, Konga Ramaswami 
v. Thambuswam Maniagar*, Amirthalinga Thevan v. Arumugha 
Ambalagaran® and Chandramani Prashti v. Jambeswara Raya- 
garu, It has been suggested that the answer requires reconsi- 
deration in view of the decision of the Judicial Committée in Lab 
Bahadur v. Ambika Prasad, see Visweswara Rao v. Surya 
Rao™,Pappu Reddi v. Appajt Nayakkan?= and Vasi Reddi Bala- 
chandrasekhara Varaprasad Bahadur v. Lakshminarasimham™. 
The instant decision, however, adopting the statement on this 
point in Mayne’s Hindu Law, 10th edition, pp. 511, 512 
and relying on the ruling of the Privy Council in Ram 
Kishore v. Jai Narayan** has held that in reconsideration 
is needed and that the original answer stands. In Ram Kishore’s 
caset, a suit. was brought in 1907 by the appellants to recover 
possession of property on the ground that their father had made 
an improper alienation of part of the family property to the first 
respondent by partition in 1898. It was admitted that the latter 
had been in joint possession with their father since 1887 and in 
‘separate possession of the share allotted to him since 1898. The 
eldest of the appellants was born in 1886 and attained majority 
within three years of the commencement of the suit. The other 
appellants were born subsequent to 1887, between 1892 and 1894. 
The Privy Council held that where under the guise of a partition 
a share is given toa stranger the partition may be im- 
-peached as a disposition of property made without consideration 
and that if the eldest appellant succeeded in the sult his younger 
brothers will also be entitled to share in the relief. The ratio deci- 
dendi is thus not that everyone of the sons could challenge the 
alienation but that if the alienation is succesfully attacked and 


(1924) 48 M.L.J. 29: L.R. 52 I.A. 69: I.L.R. 47 All. 165 


(1934) 41 L.W. 610. 
3. (1911) .I.L.R. 33 AlL 654, 
4. (1915) I.L.B. 38 All. 126. 
5. (1921) I.L.R. 44 AN. 190. 
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(1869) 11 W.B. .480, 
(1909) 13 C.W.N. 815. 
(1922) 16 L.W. 981. i 
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10. (1980) 34 L.W. 
11. - (1935); 70 M.L. 7. 360: LL.R. 59 Mad. 667. 
12. (1940) 1 M.L.J. 820 
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(i913) L.R. 40 I.A. 213: LL.B. 40 Cal. 966 (P.O)... 


or 


. 


. 


1) « THE MADRAS LAW JOURNAL (N.LC.). 19, 


the, property i is recovered at the instance of the son im existence at 
the, time of the impugned alienation by a suit launched within time 
as reckoned from that date, the property so recovered will fall 
to be shared by all the sons including those subsequently born. 
There $s thus no pronouncement in Ram Kishore v. Jai N arayan" 
as to the competency of the afterborn son to maintain the action 
sn that case. TheequeStion was not raised in that form, nor was 
any decision recorded. The decision merely adverts to the sharing 
of the relief that uray. be obtained. 

` Turning then to Lal Bahadur v. Ambika Prasad”, in that case 
one Ram Din had in 1895, created mortgages over the family pro- 
perty. There was no justifying need and there was then in 
existence a minor son, thirteen years old, Awad Behari. Subse- 
quently, in 1904, a portion of the property was sold to discharge 
the mortgage debts. Awad Behari had two sons born after 1895. 
One of them, Ambika Prasad, was born before and the other, 
Adita Prasad after the sale of 1904. They sued in 1919 to set aside 
the sale. It was held by the Privy Council that they not having 
been in existence at the time when the mortgages were incurred, 
the mortgages as well as the subsequent sale were binding on them. 
The Privy Council stated: ‘‘The respondents, plaintiffs in the suit, 
are sons of Awad Behari. In 1895, they were still unborn. This 
as will later appear, is one of the most important facts in the case. 
It follows from it that these two mortgage deeds hava always been 
binding on the respondents. The only joint family estate to an 
interest in which they succeeded was an estate which to the extent 
of these mortgages had already been alienated’’. These observa- 
tions show that the right to challenge is available only to those 
coparceners who were in existence on the date of the alienation in 
question. That this principle forms the basis of the decision is. 
further clarified by another statement of their Lordships, at p. 
801: ‘‘The effect of that explanation [1.¢., explanation of Sahu 
Rames cas in Brij Narain v. Mangal Prasad?] is to show that in 
the circumstances of this case both of the mortgages of 1895 were 
‘antecedent debts’ which would justify for their liquidation a sale 
of family property not otherwise improper. In the present case, 
however, it is not în their Lordships judgment necessary to in- 
voke any such doctrine in order bo counter the objection to the 


sale now being dealt with. Both mortgages, as their Lordships 


observe once more were binding upon the respondents. A sale of 
joint family property otherwise unobjectionable which resulted in 
the removal from what remained of it, of the burden pro tanto 
of these encumbrances cannot be successfully attacked by those 
so bound”. Thus the decision in Lal Bahadur v. Ambika 
Prasad’, constitutes a direct ruling that an after-born son cannot 
impeach an alienation made before he came into existence, though 
in ease the alienation is successfully impeached at the instance of 





1. (1913) L.R. 40 I.A. 218: I.L.R. 40 Cal. 966 (P.C.). S 
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one competent to do so, he also will be entitled to share In the 
relief so obtained. 


RAMACHANDRA Aryvar, In re, (1941) 2 M.L.J. 187. 5 


This case decides that leave can be granted to file eross- 
objections in an appeal in forma pauperis only on grounds which, 
are entirely the same as those that govern thé grant of leave to” 
file an appeal asa pauper. In doing so it dissents from the ruling 
of the Rangoon High Court in Secretary of State v. Maurice. 
It is stated in the instant decision that there is no special provision 
in- the Civil Procedure Code relating to the filing of cross-objec- 
tions in forma pauperis. This observation overlooks the provision 
in O. 41, r. 22 (5) which lays down that “the provisions relating 
to pauper appeals shall, so far as they can be made applicable 
apply to an objection under this rule’. The expression ‘‘so far 
as they can be made applicable’ can only mean to the extent to 
which it may be desirable and necessary to apply such provisions 
leaving a.residuary discretion in the Court in the matter of their 
application. A similar phrase ‘‘so far as may be” occurs in'O. 22, 
' r. 11 and has been construed in Narain Das v. Lajja Ram?, as 
meaning as far as may be necessary. It may be assumed that for 
leave to file objections as a pauper there must exist a substantial 
question of law as required by O. 44, r. 1—see Mussammat 
Chander Kala Kuer v. Mussammat Dulhin Raja Kuer?—but there 
is hardly any warrant for the further assumption that leave to ‘file 
objections as a pauper should be governed by entirely and exactly 
the same considerations as those justifying the grant of leave to 
appeal as a pauper. To do so will be to make O. 41, r. 22 (5) 
rigid in the face of the language of the rule suggesting elasticity 
in its application. There is therefore much to commend in the 
observation of the Judges in the Rangoon case that “when an 
appeal has been already lodged it is the duty of the Court to look 
carefully at the circumstances and see whether the judgment 
having been impugned by one party, the other party would not 
also be in a position to ak it pn ANRO angles 


Sork v. CHANDRAYYA, (1941) 2M. L. J 449, 


This decision is noteworthy as being almost the first instance . 
where the question of priority between an illegitimate daughter 
and an illegitimate son in stridhanam succession had to be con- 
‘sidered with reference to the property of a Brahmin woman. 
The basis of succession by illegitimate children to strid- 
ħanam property has been variously explained. The texts of 
Hindu law, wherever they refer to-the rights of heirship of 
daughters to stridhanam property seem to contemplate succession 
by legitimate daughters only. Yagnavalkya has stated*: “The 
‘daughters: share -the-residue of their mother’s property after pay- 
tment of her debts; and the male issue succeed in thee defauit’’. 


- Us ASILR. 1987 Rang. 81." . ; 
2. (1885) I.L.R. 7 All. 693. r 

- 82° (4928) I.L.R. 7 Pat. 827. 4 h 
4. TI, 117. i AB Nk 


I} THE MADRAS LAW JOURNAL (N.LC.).. 21 


Fronf this has been drawn the rule of preference of the daughter 
to the son in stridhanam succession’. The reason for the prefe- 
rence ig stated by Vignaneswara to be that ‘portions of the body 
of the mother abound in her female children whereas. portions of 
the bedy of the father abound in his male issue.”? 
According to Sir Gurudoss Banerjee,’ the preference of the 
e e daughter to the sop ‘‘is perhaps to be found in the natural desire 
to make a sort of equitable distribution of the effects of the parents 
among the children male and female’. Whatever be the true 
basis of the preference—consanguinity ox desire to secure equit- 
able distribution—there is nothing to indicate that it is liable to 
be controlled or affected by the caste of the deceased or that the 
considerations underlying the preference cannot apply where the 
issue are illegitimate. It is true that in Minakshi v. Muniandi,* 
it was doubted whether illegitimate children can at all inherit 
stridhanam property, but their rights of succession are now too 
well established to admit of any doubt. In succession to the pro- 
perty of a man, an illegitimate son alone is admitted into the 
circle of heirs and that too among Sudras only. The concession is 
expressly rested on texts of Hindu law and has been denied to 
the daughter consequent on the absence of any texts in her favour. 
It is thus obvious that the analogy afforded by succession to the 
property of males can hardly be invoked in the sphere of stridha- 
nam succession. To do so will be to deny heirship to illegitimate 
daughters or at any rate to create complications regarding priority 
among illegitimate children. In Minakshi v. Murugayya.’ it is 
stated: ‘‘It is true that an illegitimate daughter has been held to 
be entitled to inherit the stridhanam property of her mother. This 
right will however be found . .. to be based not upon any ancient 
texts or rule of law but upon custom and analogy’’. As has 
already been indicated, the analogy referred to can only be that 
afforded by the rights of heirship of legitimate daughters. Custom, 
except in the case “of dancing girls, has not been relied on as recog- 
nising any special right. There is much truth in Macnaghten’ s 
Statement®: “This description of property is not governed by the 
ordinary rules of inheritance; it is peculiar and distinct and the 
succession to it varies with the cireumstances’’. Whatever be the 
footing on which illegitimate children are allowed to inherit 
stridhanam property it seems to have been accepted that a daugh- 
ter will have priority over a son in such suceession, Arunagiri 
Mudali v. Ronganayaki Ammal and Narumayya Chetti v. Tiru- 
vengadathan Chettt® see also decision in S.A. No. 181 of 1911, 
referred to in Minakshi v. Muniandi*. The preference will ope- 
tate even when the children are by different putative fathers, 
Arunagirt Mudali v. Ranganayaki Ammal.” The instant decision 
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lays down the further point that the rule of preference has zobne 
to do with the caste of the deceased woman. 5 

Ran Bar AMMAL V. NATHAR SAHIB, (1941) 2 M.L.J. 693, 

In this case, which was one of a claim:under.S. 488, Criminal 
Procedure Code by a Christian married woman living apart ‘from 
her husband for maintenance on behalf of hep child against its 
alleged putative father, it was ruled that in view of S. 112 of the 
Evidence Act, all admissions of paternity of the child by the 
alleged putative father would be irrelevant if the complainant 
failed to prove that she and her husband had no access at the time 
when the child could have been begotten. S. 488 (1) of the 
Criminal Procedure Code lays down that if any person having 
sufficient means neglects or refuses: to maintain ‘his illegitimate 
child unable to maintain itself, the District Magistrate may order 
such person to make a monthly allowance for the maintenance of 
such child. The words of the section have been held to be wide 
enough to allow a married woman to claim maintenance for her 
illegitimate child from its putative father, Rozario v. Ingles‘. 
But if the paternity is challenged it will have to be proved. Accord- 
ing to S. 340 (2) any person against whom proceedings are 
instituted under S. 488 may offer himself as a witness in such pro- 
ceedings. His testimony is thus not inadmissible. In fact if he 
does not tender himself as a witness an inference may be drawn 
against him, Hira Lal v. Saheb Jan?. It follows therefore that 
any admissions relating to paternity made by him earlier would 
be prima facte relevant (S. 21, Evidence Act). Though not con- 
elusive proof of the matters admitted they may operate against 
him as estoppels (S. 31). So far then as proceedings under S. 
488, Criminal Procedure Code are concerned, there is no reason 
why the alleged putative father should not be held bound by his 
admissions. Such being the case, is it open to the person to plead 
that the child having been born during the continuance of a valid 
marriage between its mother and her husband, unless non-access 
during the relevant period between the spouses is proved, he 
himself should escape all liability despite his admissions? For 
one thing it has been recognised that S. 488, Criminal Procedure 
Code is intended to provide a speedy remedy for safeguarding a 
deserted child from starvation and that if complicated issues are 
raised they should be settled in the Civil Courts, In re Kendasami 
Chetty2. ‘Again both S. 488. Criminal Procedure Code, and 
S. 112, Evidence Act have for their object the protection of the 
child’s interests, the former concerning his maintenance and the 
latter his legitimacy. It is therefore desirable that the sections 
should be so construed that neither is made to cut into the other. 
S. 112, declares that the fact that any person was born during the 
continuance of a valid marriage between his mother and any man 
shall be conclusive proof that he is the legitimate son of that man 
upless it can be shown that the parties ‘to the marriage had no 
access to each other at any time „when, he could have bom begovi: 
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Thovfgh spoken of as conclusive proof it creates by no means an 
irrebuttable presumption as is apparent from the latter part of 
the section. That ‘access’? means no more than the existence 
of opportunity for intercourse is now indisputable, see Karupaya 
Serva v. Mayand, Bhagwan Baksh Singh v. Mahesh Baksh 
Singh? and Manicka Mudaliar v. Ammakann. Non-aceess 
therefore means the non-existence of such opportunity. It is clear 
that the rule is so framed since legitimate sonship is a status highly 
valued and ought not to be the subject of frivolous attack. The 
question then arises whether the ‘‘conclusive proof’’ of legitimacy 
arising by reason of birth during the subsistence of a valid mar- 
riage between the mother of the child and her husband under 
S. 112, is intended to operate even in cases where the question of 
legitimacy is not in issue. As pointed out in Sweenney v. Sween- 
neyt, the rule in S. 112, is no doubt applicable not only to cases 
in which the legitimacy of the child is directly in issue but also 
to proceedings instituted in consequence of adultery, where the 
fact of the wife’s adultery is sought to be established by proof that 
she has given birth to a child of which the husband is not the 
father, see also Chamarette v. Chamaretté>. In other words either 
the question of legitimate sonship or relief on foot of alleged 
adultery by the mother of the child should be directly in issue. 
In fact all the decisions where S. 112, has been applied happen to 
be cases falling under this description, Jaganndtha Mudali v. 
Chinnaswami Chetti® Mayandi Asari v. Samu Asari,’ Karupaya 
Servat v. Mayandt!, Bhagwan Baksh Singh v. Mahesh Baksh 
Singh?; Sweenney v. Sweenney* and Chamarette v. Chamarette®. 
he section is placed in Chapter VII, which deals with the burden 
of proof. It is addressed to the question of proof in cases where 
the legitimacy of the child is either set up or challenged. Where 
a claim of maintenance is made by a person as an illegitimate 
child, the question of legitimacy of such child is not in issue either 
directly or otherwise as between the claimant and the respondent. 
The only issue that can be raised by the latter is that he is not the 
author of the child, in other words, the question of paternity.. 
The status of legitimate sonship not being directly in issue will 
it not follow that there is no scope for invoking S. 112? Such a 
construction will have the merit of avoiding any collision with the 
other sections of the Evidence Act and will be consistent with the 
summary character of the inquiry under S. 488, Criminal Proce- 
dure Code. The decision therefore that in the absence of evidence 
to prove non-access, no maintenance order could be passed against 
the alleged putative father, though the Court finds him to be the 
parent of the child on the other evidence in the case—see Anganna 
Asari v. Minor Natarajan’—or on the admissions made by him 
(e.g., the instant case) seems to require a fuller consideration. 
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KUPPUSWAMI NAIDU ù. KUPPUSWAMI NAIDU, (1941) 2 MLS. 
255. æ 

It is held i in this case that adverse possession can start’ against 
a person even during the time of his incarceration as a prisoner 


in the Andamans undergoing a ‘sentence of transportation f@r life .. 


and that he cannot claim any extended period of limitation in an 
action for recovery of possession ‘of property. eln England undere e 
the statute of James I—21 James I, C. 16—imprisonment ‘and 
absence beyond the territories at the time of the accrual -of the 
cause of action were disabilities which entitled a plaintiff to claim 
exemption from limitation. Im India S. 6 of the Limitation Act 
mentions only minority, insanity and idiocy as legal disabilities 
that will give an extended period of limitation. As early as 
Secretary of State v. Virarayan', it was stated that ignorance of 
the owner will not prevent the accrual of title by prescription. In 
Secretary of State v. Debéndralal Khan?, Lord Macmillan observ- 
ed: ‘‘It is sufficient that the possession be overt and without any 
attempt at concealment so that the person, against whom time is 
running, ought, if he exercises due vigilance, to be aware of what 
is happening.” (See also Srishchandra Nandy v. Baijnath Jugal 
Kishore®, Shanti Devi'v. Mand Singh*, Saroj Basini v. Kamala 
Ranjan’, and Raghubar- Prasad v. Balloo’). The proposition is 
no doubt subject to the qualification “that when the party claim- 
ing by adverse possession fails to show that the.person possessed 
against by exercising due vigilance ought to have been aware of 
what was happening, his claim must fail,” Surendrakumar Ray 
Choudhuri v. Ahmad Nawab Chaudhuri", Ejaz Ali’ Qidwai' v.- 
The Special Manager, Court of Wards, Balrampur®. The qualifi- 
cation has no significance where a person shown to be out of 
possession for more than twelve years sues for recovery of possess- 
sion of the property concerned, It bas been pointed out that 
difficulty in asserting one’s right will not affect the running of the 
statute of limitation and is ‘not a legal disability ; likewise absence 
from British India even if’ enforced, or imprisonment or transpor- 
-tation will not constitute a disability for purposes of S. 6 of the 
Limitation Act®. However unsatisfactory and unreal it may be to 
‘hold that: a person: involuntarily absent from India and with no 
chance of returning there as he likes, should yet be deemed to be a 
person who ‘‘by exer cising due vigilance ought to have been awate 
of what was happening’’, in view “of the non-mention of imprison- 
ment in the categories of legal disability recognised in 9. 6,- the 
ruling in the instant decision cannot be said to be unacceptable. 
[Enp or Votume—1942, ] 


` 1. (1885) I.L.R. 9 Mad. 175,183. 
2. (1933) 66 M.L.J. 134: 'L.R. 61 I.A. 78: I.L.R. 61 Cal.’ 262, 266 





" (19347 -68 ML. 600 L.R. 62 L.A. 40: ILR. 14-Pat. 327 


4. A.I.R. 1938 Lah, 6. ; 

5. (1940) 45 C.W.N. 126. . 

6. I.L.R. (1941) Nag. 691. . ; 

7. (1935) L.L.R. 63 Cal. 300. - - ` 
8. (1934) 68 M.L.J. 397: 61 C.L.J. 102 (P.0.).. 

9. Mitra, Limitation and Prescription,. 6th edition, . Vol. I, p. 338, 
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NOTES OF RECENT CASES; 


Horwill,’ J. Mir Muhammad Ali, In re, 

ist December, 1941. ` 7 CrLR.C. No. 993 of 1941. 
l (CrLB.P. No. 936 of 1941). 

Penal Code (XLV of 1860), S. 165—Sale of information relating to 

area papers of an Gai by a public servant—Not an offence under 
. 165. 

The selling of information with regard to question papers by a public 
servant will not be an offence under S. 165, LP.C., as the accused did not 
accept money from the examinee without consideration. The meaning of 
‘consideration’ in the section cannot be restricted to ‘lawful consideration’ 
only. $. 23 of the Contract Act clearly contemplates unlawful. as well as 
lawful consideration, 

S. S. Rajagopalan and T. K. Rajagopalan for Petitioner. 

The Crown Prosecutor for the Crown. 


K.S. —— ; 
Venkdtaramana Rao and `  -Seetharamayya v. Mabalakshmamma. 
Kunhi Raman, JJ. Appeal No, 138 of 1939. 


Brd December, 1941. 

Transfer of Property Act (IV, of 1889), 8. 6 (DD)-—Applicability— 
Decree for arrears of maintenance and future maintenance in favour of a 
widow—Death of widow after bequeathing all rights to her brother—Appeal 
against decree for maintenance by the defendant—Cross objection by legatee 
regarding rate as claimed in plaint—Bequest whether transfer of right to 
future maintenance and prohibited by S. 6 (DD) of the T. P, Act. 

Where after a decree for arrears of maintenance at Rs. 100 a month in 
favour of a'widow she died giving as a legacy all her rights to her brother 
and the defendant in. the suit filed an appeal against the decree and the 
legatee under the will filed a memorandum of objections in which he claimed 
the same rate as that claimed in the plaint, namely, Rs, 400 a month and the 
Court found that the widow was entitled to maintenance at Rs. 150 per 
month, ; 3 

Hela, that there was no assignment of a right to future maintenance, 16 
was only the fruits of an action already instituted that. wewe given bv the 
testatrix as a legacy to her brother and it related only to rights to which the 
testatrix was entitled on the date of her death. Accordingly the enhanced 
rate of maintenance claimed in the appeal will not fall under the categorye 
of future maintenance and the provisions of = 6 (DD) of the Transfer of 
Property Act would not be attracted. 

4. Lakshmayya for Appellant.- — 

7. Govindarajachari and M, R. Baju for TEE 

K. 5. ora 


e è s 
* 
Burn, J. Subbarayudu v. VenkatasuBbayya. 
3rd December, 1941. S.A. Nos. 402 and 403 of 1939. 


Hindu law—Partition deed—Evidence of subsequent. conduct—When 
admissible te show that some members intended to continue joint. - 

If the terms of a document of partition are ambiguous, conduch of the 
parties may be examined in order te ascertain its intention, its purport and 
effect; but if there is no ambiguity in the instrument of partition, conduct 
whether before or after the deed of partition %s irselovant. bd 

11 M.I.A, 75 and (1938) 2 M.L.J. 234 at 237° EOR relied on; 51 Mad. 
977, not followed; 10 L.W. 438; referred.. 


P. Satyanarayane Rao for Appellant. 
A. C, Sampath Aiyanger for Respondent, 


K.S. : 
Kuni Raman, J, Malabar District Board v. United 
3rd December, 1941, : Motors (Coimbatore) Ltd. 


C.B.P, No, 138 of 1940. 

“Madras Local Boards Act (XIV of 1920), S. 166 (4)—Plying motor bus 

without license—Prosceution—Compounding on receipt of larger amount than 
actually leviable as Iicense-fee—Right to refund of excess paid. 

When notice of prosecution was served on the owners of a motor bus for 
plying the same without obtaining a license the owners negotiated with the 
District Board claiming that by virtue of S. 166 (4) they were liable to pay 
only 1/3 of the license-fee since the full license-fee had been paid for the 
vehicle in question to another District Board, The District Board did not 
accept the contention and the owners paid the full fee and the prosecution 
was compounded. Later on the owners applied for refund of the 2/3rds of 
the fee paid but the Board refused to refund the excess. In a suit to recover 
the excess amount paid, c 


Held, that the conduct of the owners of the bus:in plying the bus without 
paying license-fee though improper cannot justify collection of a larger 
amount as license-fee than what is permitted by the statute. Rule 7 of the 


Rules framed under the Local Boards Act of 1920 has no application and f 


the owners of the bus are entitled to the refund. 
P.. Govinda Menon „for, Petitioner, : Aa 
vE: Rajah Aiyar and F. Seshadri for Benbondint, 


é 


K.S. - 
King and Happel, JJ. Narayanaswamy . Naick v.. Gangama Naicker. 
5th December, 1941. . A.A.O. Nos. 608 of 1938 and 75 of 1940. 


Guardians and Wards Act (VIII of 1890), Ss, 7 (3) and 39—Application 
for appointment of guardian—Guardian appointed by will—Duty of Court to 
decide as to genuineness of will and appoint that person us guardian--Pro- 
bate of will not essential. 

Where an application for appointment of the’ applicant as ‘guardian of 
certain minors is opposed on the ground that other persons had been ap- 
pointed guardians by will and that there was no obligation on the executors 
to obtain probate of the will, the D:strict Judge ought to satisfy himself 
whether the will was genuine or not and if there were guardians validly 
appointed by the will he must proceed only under 8. 7° & and S. 39 of the 
Guardians and Wards Act. 


ə 17 Bom, 560, followed; LLR. (1938) Mad. 757 and 42 Cal, 953, distin- 
guished. 


P. S. Narayanaswami diyar for Appellant, 
8. a yaa Sastri and E. B. Erishnaswami Ainar for Respondents. 


K.S. 





” 


a 
t o ° 
. Bern, J. ; . Subbiah Gurukkal v, Manicka Vinayakar 
' Sth DecembBer,:1941 Temple by executive officer, 
i an ~ . k C.R.P. No. 2299 of 1940. 


s 
Madras Hindu Religious Endowments Act (II of 1927), S. 78—Eaxecutive 
oficer—df person appointed to discharge the fumotions of a trustee. 
The executive officer of a temple is a person appointed to discharge the 


e éunctions of a trustee,withén the meaning of S. 78 of the Madras Hindu 
Religious Endowments Act. 


S. T., Srintvasagopalachari for Petitioner. 
A, V, Nerayenaswami Aiyar for Respondent, 





KS. ao 
Horwill, J. Balakrishna Naidu v, Sakuntala Bai. 


lOth December, 1941. CrLB.0. No. 679 of. 1941. 
| BE (Crl,R.P. No. 638 of 1941). 


Criminal Procedure Code (V of 1898), S. 488 (8)—Place where husband 
last resided with wife—Meaning of ‘reside—Casual stay while on a visit— 
Not suficient to confer jurisdiction. 


Criminal Procedure Code (V of 1898), S. 581—1f applicable when no 
British. Cowt could have jurisdiction, 


B was an Engineer in the Mysore state for nine years. He then took 
service with the Ceylon Government, but after some time gave up that post 
because his wife refused to live with him there. He then returned to his 
old post in Mysore and rented a house in the Bangalore C. & M. station 
where his wife consented to come and live with him after mediation by pan- 
chayatdars. After two months he persuaded his wife to accompany him to 
Ceylon and wear the jewels he had left there and bring them back to avoid 
paying customs duty. On their return from this short visit to Ceylon, they 
halted at Trichinopoly, where both the brother of the husband and father 
of the wife lived. The husband ill-treated his wife and drove her out, and 
she went to her father’s house. The husband attempted to abduct her and | 
failing in the attempt assaulted her. . Then he returned to his duties in the 
Mysore state. In a petition by the wife under S, 488, Or. P, Code, for, mainte- 
nance filed in Trichinopoly the Magistrate evenied ‘her Rs. 50 a month. On 
revision, 


Held, that the word ‘reside’ in S. 488 (8) meang something more than 
‘stay’ and implies an intention to remain at a place and not merely pay it a 
casual visit intending shortly thereafter to move on to one’s permanent resi- 
dence. The ‘residence’ of the parties in this case for the purposes of the 
section is at Bangalore where he pormanentiyz resided and not at Trichino- 
poly. 

ALR. 1940 Lah, 449, relied’ on. 

1935 M.W.N. 475, distinguished. l 


S. 531 of the ‘Criminal Procedure Code cannot apply to a case like this 
. and does not condone the wrongful exercise of jurisdiction by a British 
Indian Court when no British Indian Court would have jurisdiction in the 


matter.’ Bangalore Courts even in the C. &'M, station are foreign Courts and 
5. 531 cannot cure the defect in ‘jurisdiction, 


16 Cal, 667, followed. 
A. Viswanatha Aiyar. for Petitioner. ' 
K. G. Srinivasa Aiyar for Respondent, ; 

E. Venkataraghavachari for the Public Prosecutor for the Crown. 
K.S, 





Na s 6 
4 ; 
Burn, J. ` Aravamuda Iyengar v. Rafa Rao. 
10th December, 1941: < S.A. Nos. 825, 826. and 827..of 1939. 


Madras Elementary Education Act (II of 1932), 5. 36'read with Madras 
Local Boards Act, S. 88, Proviso 2—Applicability—Right of landholder.to 
-recover from tenant one half, of..the education taw... |. a 


The ruling of Sundaram Chettiar, J., in Nagabushanam v. Venkamma, 
LL-R, 53 Mad. 151, was, pronounced: in 1929 aad is.-out of date after the e 
amendment of the Madras Elementary Education Act in 1932. S..36 of the 
Act read with the second Proviso to 8. 88 of the Madras Local Boards Act 
leaves no doubt about the lawfulness of the recovery by the landholder from , 
his tenant of one half of the education tax, ` 


M. Krishna Bharathi and S, Annamalai for pone 
M. Ranganatha Sastri and G. Raja Rao for Respondents, ` 


ES. 
Burn, J. 4 ak eee Pillai 2. ‘Gopal Pillai, 
11th December, 1941. : C.B.P. No, 26 of 1941. 


Civil Procedure Code (V of 1908), S.» 10—Disposat of suit by Presidency 
Small Cause Court in a new trial under Chapter VI of the C, P. Code—If suit 
pending—Revision petition to High Court against deoree in new trial appli- 
cation—If makes S. 10 of the Code applicable to later small cause suit based 
on same or similar cause of action, 


It cannot be said that a suit in the Presidency Small Cause Court is 
pending after it has been disposed of in a new trial under Chapter VI of 
> the Code of Civil Procedure. The fact that a revision petition has been 
preferred to the High Court from the decree in the new trial application, 
will not make 6. 10 of the Civil Procedure Code applicable to a later small 
cause suit based on the same or similar cause of action, 


S. Narasimha Aiyangar for Petitioner. 
T, Krishnaswami Aiyar for Respondent. | 


K.S. 
[F.B.] : 
The Chief Justice, Mockett and In the matter of an Advocate. 
Kuppuswami Ayyar, JJ. | g 
15th December, 1941. R.C. No. 41 of 1941. 


Bar Councils’ Act (XXXVIII of 1926)—Rules: relating to the procedure 
to be followed by tribunals—R. 7—Death of one member of tribunal before 
completion of report—Effect. 


The direction in r. 7 of the rules of procedure under the Bar Councils 
Act that all the members of the tribunal shall sign their findings is 
mandatory. If a member ‘of the tribunal dies before the report has been 
completed, that is, drawn, up and signed, the tribunal ceases to be properly 
constituted, In such cireumstanees the report by the -surviving members 
of the tribunal cannot be.taken into consideration by the Court and a new 
tribunal will have to be constituted and the investigation proceeded with 
de novo. 


V. C. Gopalaratnam for the Advocate. 


The Advocate-General in support of the Notice. 
K.S. : i i T a 
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MR. JUSTICE VENKATARAMANA RAOS RETIREMENT. 


“The Hon'ble Mr. Justice Venkataramana Rao retires from the 

Bench today after a tenure of just over six years as a Judge of the 

“ High Court. Prior to his elevation to the Bench he had been Gov- 

ernment Pleader from 1927 ànd had also for some months officiat- 
ed as Advocate-General. 


As a Judge his work has been characterised: by sterling inde- . 

pendence, a passion for justice unshackled by technicalities of 
, procedure, a considerable knowledge of the fundamental principles 

of law and an eager anxiety to administer justice as expeditiously 
as possible. His Lordship, in this last regard, was imbued with a 
desire to meet the familiar dig at the law’s delays with an almost 
disconcerting quickness of disposal. It is familiar knowledge, how 
in prior-to-decree cases he has in the exercise of his discretion often 
dispensed with the formalities required by the Rules of the Appel- 
late Side and ensured the speedy disposal of the matters that came 
before him. 


His Lordship has throughout his career never failed to re- 
member that he had gone to the Bench from the Bar. On the 
Bench he was strenuous, earnest and conscientious. He fully 
believed’ in the precept that a Judge can rejoice in only 
one triumph and that is the triumph of justice. Though 
a man of deep convictions he kept an open mind and 
was anxious to know ‘and learn all that could be said 
in regard to the questions raised before him. If he occasionally 
seemed somewhat impatient it was mainly owing to a desire to 
get through the business and a consciousness that nothing more 
ean usefully be said regarding the points at issue. In spite of 
occasional stiffness of manner or seemingly caustic expression, he 
“was always accommodating to the Bar. The junior always felt 
quite at home in his Court, for he was sure that the Bench knew 
all that was necessary—and much more—for his ease. How often 
hag it occurred, that his Lordship from the Bench suggested new 
and stimulating lines of thought founded on certain precedents 
which he remembered, but which neither side had thought of! 
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“This last characteristic had however its iféoriveniences for 
the Bar. His Lordship’s thorough familiarity with’ the rich 
treasure- -house of precedent had a disconcerting effect on perti- 
nacious advocacy. But essential justice never failed in any case. 


His Lordship had a sure grasp of first principles and in deal- 
ing with the cases that came up before hina he always endeavoured . 
to decide them in the light of such principles moulding them sc 
as to meet, the circumstances of the particular cases. A noteworthy 
feature of his judgments is that oftentimes they are sprinkled 
with quotations from works of jurisprudence and classics of the 
law. 4 Another striking feature is that they never fail to contain 


the application of the legal principle rent the decision. They 
never suffer either from the disconcerting brevity which we come 
across in some judgments or from the prolixity in which the 
statement of principle is buried and lost. 


Many and varied are his Lordship’s contributions to the 
literature of the law in all its branches. His judgments in the 
Vijianagaram Guardianship case and the Chit Funds case, ‘to 
mention only two, are outstanding examples of industrious erudi- 
tion harnessed to careful exposition of principle applicable to the 
facts and circumstances of particular cases, 


- His robust independence is a marked feature of his work as a 
Judge. With Venkatasubba Rao, J., he has consistently upheld 
the lofty traditions of the independence of the judiciary. Though 
he is retiring from the Bench. we are sure that he will continue 
to serve ‘us in the wider spheres of social and public life for many 
more years to come. . 


. ,¢ 
: 5 
Wadswrth and Patanjali < . Subbaramlah v., Guruimmia. 
Sastri, JJ. C.R.P. No. 1783 of 1939. 


9th December, 1941. |, 


Madras Agriculturists’ Relief Act (IV of 1938), S. 4 (g)—Assignment to 
widow ip lieu of maintenance, of amount due under a security bond to her 
husband's family—Liabitity if falls under S. 4 (g). 

In a suit by a widow to enforce her right to maintenance by realisa- 
‘tion of the amount die under a security bond executed by a third person 
in favour of the family of the plaintiff’s husband, and assigned to her, an 
application for sealing down the debt under Act Iv of 1938 was resisted. 

Held, that the fact that an asset of the husband’s family was assigned 
to the plaintiff in lieu of maintenance will not make the liability of the 
debtor a liability in respect of maintenance protected by S. 4 (g) of the 
Act. 

K. Umamaheswaram for Petitioner. 


Ch. Raghawa Rao and K. Kuppuswami for Respondent. 
K.S. 


Lhe Chief Justice and Janaki N. Ramier v. Raghavachari. 
Kuppuswami Ayyar, J. App. No. 188 of 1940. 
9th December, 1941. 


Partnership—Partner helping in the winding up—When entitled 10 
remuneration, 

A partner who helps in the winding up after the partnership has come 
to an end is not entitled to receive any remuneration unless there was a 
specific agreement between the partners to that effect, 

K. Krishnaswami Aiyangar for Appellant. 


B. Sitarana Rao, T. Krishna Rao, 8, Venkatakrishnan and N. Surya- 
narayana. for Respondents, 


KS. 
Somayya, J. Kuppuswami Mudaliar v. Pannalal Sowear. 
12th December, 1941, S.A. No, 989 of 1939. 


Limitation Act (IX of 1908), Ari. 49—Swit for return of empty vil 
drums from purchaser of the oil—Limitation—Starting point—When “pos- 
session becomes unlawful’, 

In a suit for the recovery of certain empty Standard Oil Company four 
gallon drums or their value from the purchaser of the oil, on the question of 
limitation, 

Held, that Art, 49 was applicable and that the limitation of three years 
started to run from the date when possession of the drums by the defendant 
became unlawful. Possession by defendant which to start with was per- 
missive did not become unlawful until he asserted title in himself or until 
hg refused to return the drums when demanded by the plaintiff. 

A, Viswanatha Aiyar for Appellant. 


V. T. Rangaswani Atyangar and K. Ramaswami Aiyangar for Respon- 
dent. 


K.S. 
Kuppuswami Ayyar, J. Minakshi Sundareswarar 
> 12th December, 1941, Devasthanam v. Supparaya Aiyar. 


C.E.P. No. 406 of 1941, 

Provincial Small Cause Courts Act (IX of 1887), S. 23, Arts. 12 and 12 

—~Applicability—Suit by hukdar of a kattalai for arrears of emoluments and 

value of perquisites from devasthanam—ZJurisdiction of Small Cause Court, 

gn a suit by the hukdar of a kattalai against a devasthanam for arrears 

of emoluments and value of perquisites and for amounts paid by him to the 

kattalai servants, etc. anticipating payment from the devasthanam, an ‘objec- 
e NRC. 


6. 


tion was raised that the Small Cause Court had no jurisdiction to exfertain 
the plaint. 

Held, that S. 23 of the Provincial Small Cause, Courts Act haa nothing 
to do with tlee case, as there was no question of tit le to immovable property 
or other title involved. Nor is the suit barred under Art, 12 as the suit is 


not for the possession of-an hereditary office or of an interest in such an, 


office. But the suit will come within the purview of Art, 13 as it is one to 


enforce payment of the dues payable to a perso& byereason of hig intereste e 


in an hereditary office or in a shrine or other religious institution. 


- The suit, being one not only for arrears of salary payable-to him but, 


also for the value of the perquisites of the office in a religious institution 
and for money payable to him in connection with certain ceremonies per- 
formed there, is not maintainable on the small cause side. 


E. Rajah Aiyar and T. A, Ramaswami Reddi for Petitioner. 
R. Gopalaswami Aiyangar for Respondent, 


KS. ; 
‘Horwill, J. Ramu Kudumban In re. 
16th December, 1941. ° CrLR.C. No. 950 of 1941, ett. 


Madras Children Act (IV of 1920), S. 28—Scope—Young persons made 
use Of to collect contraband sali by parents or guardians—Proper order to 
be passed against the offenders. 

If the children who were found guilty of collecting contraband salt had 
acted independently of their parents or guardians, an order for detention of 
the offenders in a certified school will be appropriate. But where it is found 
that the persons who.were ulsimately responsible for the offences were the 
parents or guardians who had kept themselves in the background, it would be 
preferable to pass an order under 8, 28 (b) of the Children Act commit- 
ting each offender to the custody of hig parent or guardian or adult relative 
upon the executing of a bond by such persons to be responsible for the good 
behaviour of the offenders. That would bring home the offence to’ the 
persons actually responsible, i 


G. Gopalaswami and C, E. Venkatanarasimham for Petitioners. 


K. Venkataraghavachari for the Public Prosecutor (F. L. Ethiraj) on 
‘behalf of the Crown. 


K.S: f 
Patanjali Sastri, J. Rajitadri v. Perindevamma. 
18ih December, 1941. AA.O. No, 298 of 1940. 


Madras Agriculturist? Relief Act (IV of 1938), 8. 15—Application 
under—Relief refused by trial Court—Appeal not competent—Remand by 
frst appellate Court—Further appeal—Competency—Madras Estates Land 
Act, S. 192—Order of remand—Appeaiability. 

The trial Court refused relief in’an application under S. 15 of Act IV 
of 1938. An appeal was allowed and the matter remanded for disposal in 
the light of the observations in the judgment. On further appeal, 


Held: (1) No appeal lies from an order under S, 15 of Act IV of 1938 as 
the proceedings are not proceedings in execution covered by S. 47 of the 
C. P. Code but are in the nature of independent proceedings. 

(2) If a lower Court entertains an appeal which does not lie in law an 
appeal against its decision is maintainable, 

.(3) In view of the amendment of S, 192 of the Estates Land Act 
an objection that no appeal lay from an order of remand made in -proceed- 
ings under that Act is not sustainable. 

V. Rangachari for Appellant. 

F. .Govindarajachar: for Respondent. 

KS. 


e e . 
i o a? 
; 7 
Wadsworth and Patanjali Sastri, JJ. Govinda Menon v. Pankunni 
‘16th December, 1941. Menon. 
° c. R.P. No. 181 of 1940. 


Madras Act (IV of 1938), S. 15 and R. 1—Defictency in deposit of 
arrear# of rent—Time to pay up deficiency—When to be allowed. 

The powers given under R, 1 of the Rules under Madras Act IV of 

* #1938 are confined to the giring of additional time when a deposit is found 

to have been insufficient owing to a bona fide miscalculation. Where in an 
application for the appointment of a receiver a tenant was asked to deposit 
one year’s rent as a condition precedent to the rejection of the application 
by the landlord and subsequently this deposit was found not sufficient for the 
purpose of S. 15 of Act IV of 1938 as it did not include interest thereon, the 
Court has no jurisdiction to allow the tenant to make good such deficiency as it 
cannot be said to be due to any miscalculation but was solely due to the 
fact that the deposit made for a different purpose was sought to be utilised 
for the purpose of S. 15. 

‘K, Kuttikrishna Menon for Petitioner. 

K. P. Raman Menon for Respondent. 





K.S. 
The Chief Justice and Kuppuswami Thupran v. Maharajah 
Aiyar, J. of Cochin. 
17th December, 1941. ` L.P.A. No. 29 of 1940. 


Civil Procedure Code (V of 1908), S. 11—Applicability of principle of 
res judicata in execution proceedings. 


In proceedings in execution of a decree for the sale of certain immov- 
able properties the appellant, a sub-tenant of one of the parcels of land, 
filed a statement objecting to the sale on the ground that the property of 
which he was a sub-tenant did not fall within the boundaries stated in 
the decree and therefore the Court had no power to sell it. The sub- 
tenant also averred that he had erected a school on the jand and conse- 
quently was entitled to obtain compensation. As the appellant failed to appear 
on the date of the hearing, the sale proclamation was settled without any 
reference to his claims and a date was fixed for the sale. The sale how- 
ever did not take place on that date and subsequently another date was fixed, 
the proclamation to be the same as previously settled. The day before 
the sale was due to take place the appellant filed a petition reiterating 
the objections which he had previously raised, but had failed to support. 


Held, that the previous order had finally disposed of the objections 
and precluded the appellant raising the same objections again. 

(1941) 1 M.L.J. 270, relied on. 

The fact that the sale had not actually taken place whem the objections 
were renewed did not make any difference. 

Decision of King, J., (1941) 2 M.L.J. 792, affirmed. 

B. Pocker for Appellant. 

V. Radhakrishnayya, K. P. Ramakrishna Aiyar and E. V. Sundara 
Reddi for Respondents. 
K.S. : $ 

King and Happell, JJ. Venkataramayya v. Baba Sahib. 
17th December, 1941, A.A.Q. No. 124 of 1940. 
_ Workmen's Compensation Act (VIII of 1923), S. 2 (1) (d) as amended 
“in 1933—Scope—Father of deceased workman—W hen “dependent”. 

* NLRC. 





8 


: aa 
i wis? Med.” of’ the ‘Workmen’s ‘Comperisation Act (as: amendeéd “in a 
1933) includes if the term “dependent” without any „further qualification, 
only the wife, minor Jegitimate son, unmarried legitynate daughter or widow- 
ed mother. 9 For the father of a deceased. workman to be adjudged a 
dependent,. he must show under sub-section (2) that he was wholly or in 
part dependent on the earnings of his son at the ‘time of his death. 


"E. Vinayaka Rao for Appellant: ` œ 
Respondent not represented. 
K.S. 





f 'Horwill, Jare _, , Arunachala Reddy v. Sellamuthu Gounden, In-re; 
18th December, 1941. < Crl.R.C. No., 705 of 1941. 
oP thee . . (Cri. R.P.No. 663 of 1941).- 


Criminal Procedure Code (V of 1898); S. 247—Acquittal of accused 
on account of complainant’s absencé—If legal, when offence disclosed ‘was 
one punishable under S. 427, 1.P.C. and the case a warrant case. ` 


Where the offence disclosed would be one punishable under S. 427, 
I.P.C., in which a warrant procedure would have to be adopted, the Magis- 
trate-has no jurisdiction to acquit the accused under S. 247 of the Criminal 
Procedure Code on the ground of the absence of-the complainant at the 
hearing. : 

G, Gopalaswami ‘for Petitioner. 
‘A. V. Narayatiaswami. Aiyar for Respondents: ` 2 j 


The Public Prosecutor (V. L. Ethiraj) for the Crown, 
K.S. - > i : i . 


et 


„King and Happell, JI. Venkatalingam v: Rajagopala Venkata 
18th December, 1941. | ih: Narasimha. Pe 


A.A.O.No. 411 of 1940. 


Civil Procedure Code (V of 1908), O. 21, r. 90, Proviso—Order for 
furnishing of security by applicant for setting aside sale im execution withim 
.a time fixed for.the same—Draft security bond tendered om that:date—Court 
issuing notice to opposite side on that date—Security tested and found to be 
wholly inadequate after appearance by respondent who objected to the suffi- 
-ctéency of security—Court if precluded from dismissing application for failure 
to furnish security without going into the merits—Issue of ‘noitice—If ope- 
rates as admission of the petition. ; : 

The applicant for setting aside a sale in execution of a decree was 
ordered to furnish security by a certain date when a draft security bond 
was tendered. The Court without testing the security issued notice to 
-the opposite side who appeared and raised objections as to the sufficiency 
of the security. As a result of the testing the security was found to be 
wholly inadequate and the Court dismissed the application without consider- 
ing it on its merits, on the ground that he had failed to furnish security. 
On appeal against the order it was contended that by issuing the notice 
-the Court had' admitted’ the application and had therefore precluded itself 
from dismissing it except after consideration on the merits. 


Held, there is no principle of law by which the Court should be deemed 
to-have-.done what. it. consciously did not intend-to do. In issuing the 
notice in the circumstances the Court did not intend to deprive itself of 
.the power of deciding whether the security to be eventually. furnished. was 
adequate. or not, and when it was found that the sequrity was not adequate, 


: 9 
the-Court was -éntitled tinder’ r. O0-as now amended to:.dismiss: the applica- 
tion, without any further consideration of its merits. 
(1940) 1 M. L. J. 350 and 53 'L. W -719 distinguished., n 


` If the gale were void, under S. 47 of the Civil Procedure Code. the 
Wa ain is entitled to have it set aside quite irrespective of the 
fact whether he furnishes pecurity or not, TE. 


ne A. Bhujanga Rao ‘and D. R. Krishna Rao for Appellant. 
P.. V. Rajamannar and K. Subba Rao for Respondent. 





K.S. | 
< Horwill, J. Public Prosecutor v. K.V. Kalhura. 
19th December, 1941. £ Crl. Appeal No. 413 of 1941. 


Indian Penal Code (XLV of 1860)j S. 294-4—“Drawing a lottery”— 
Interpretation. 


In a prosecution for running a lottery where here was no drawing of 
` any sort at all, 


Held, “tHat the word ‘drawing’ in S. 294-A, I.P. Code, cannot be ignored 
“and must. be given its natural meaning. In both the. first as well as the 
second-part-of the section the Legislature -was: having regard to an actual 
drawing froma receptacle. An accused cannot be held to ‘be guilty, if there 
was no actual ‘drawing’. 

The Public Prosecutor (V.'L. Ethiraj) in person. 

’ Pats for Messrs: Pee Lobé and Alvares for Respondent. 





K.S. 
Venkataramana Rao, J. Rukmani ‘Achi v. Sampoornathammal. 
19th December, 1941. S.A.No. 305 of 1940. 


Civil Procedure Code (V of 1908), O. 33; r. 11—Dismissal of pauper 
suit—Order for payment by defendant of Court-fee due to Government— 
When proper. 


The plaintiff filed a suit-as a pauper, for the recovery of possession of 
certain properties alleged to have been bequeathed to her under a will 
left by her father. The second defendant was the sister and the third 
defendant the son of the plaintiff and the fourth defendant was'a mortgagee 
of the properties- under a mortgage by the plaintiff, her sister and her minor 
son by herself as guardian stating the properties to be her son's.’ The 
will was impeached on various grounds and the plaintiff was non-suited. 
‘on the ground that it was a disposition of joint family property and there- 
fore invalid. The Court-fee payable to the Government was directed by 
the Courts below to be paid not only by the plaintiff but by defendants 
2 and 3 as well on the ground that the object of the suit was to get rid 
of the alienation and that the third defendant: had set up his mother to 
file the suit and the second defendant was privy to aa third defendant 
and plaintiff. On second appeal, : 


Held, where, on the result of a particular i issue the plaintiff and certain 
defendants are interested they may be considered virtually plaintiffs in 
regard to that issue. A successful defendant can be made to pay the Court- 
fees due to the Government in a case where a pauper plaintiff had failed. 
And though it is a forced construction of the language of O. 33, r. 11 the 
order for payment of the Court-fees by the second and third défendants 
can be justified in view of the decision in 70 M.L.J. 128. 


Case-law discussed. 


A.V. Viswanatha Sastri for Appellants. 


. 


10 . 


-The PEER Pleader (K. Kutti ‘Krishna Menon) for the Govern- 
ment. 


KS. ae “oe _ } Sre TA : ; 
Wadsworth, J.. . `> Sas . Ohenehamma-wv, Penchalu, Naidu. 
19th- December, 1941. v C.R.P. No. 790 of 1940. 


‘Madras Agriculturist? Relief Act (IV of 1838), 5.4 Na, 
Whether ““other property” owned by woman. 

Cows are “other property’? for the purposes of S. 4 (h) of Act. IV of 
1938 cannot be regarded as ejusdem generis with “furniture, household 
utensils, wearing apparel, jewellery. or, other like personal belongings,’’ 
The possession by a woman of four cows is accordingly sufficient to exclude 
her from the exception in S. 4 (A) of the “Act. 


E. Umamaheswaram for Petitioner. 
M. Seshachalapathi for Respondent. 





“K.S. f 
; Patanjali: Sastri, J. “Swaminatha Vadhyar v.. Mahadeva ‘Pattar.: 
19th December, 1941. < S.A. No. 288 of 1940. 


“Madras Agriculturists’ Relief Act (IV of 1938), S. 10 (2) (i)—Usufruc- 
tuary mortgage and Icase back—Cannot be considered a simple mortgage—_ 
Receipt in previous years for amounts paid under pattom chit referring to 
them as interest—Effect. . 


A usufructúary mortgage wêth a lease back cannot be viewed as together 
constituting a simple mortgage carrying interest. No inference can be 
drawn from ‘the fact that before Act IV of 1938 came into force the amounts - 
paid under the pattom chit were referred to as interest in the receipts given 
by the mortgagee lessor, where it becomes material to ascertain the true 
nature of the ‘transaction for the purposes of Act IV of 1938. 


P.S, Narayanaswami Aiyar for Appellant. 
P. Govinda Menon for en 


The. Chief Justice ‘and rhe ` 
Kuppuswami Ayyars J. Mahadevamurthy v. Bhamaramba. 
> Sth January, 1942. Cr.M.P. No. 1244 of 1941. 


Contempi—Filing of affidavit alleged to be deliberately false as the result 
of which Court. was misled can be dealt with on the basis of contempt 
‘of Court. ` 


:: ‘The petitioner alleged that in certain proceedings in the High Court 
‘(Appellate Side) the respondent filed ‘an affidavit which was deliberately 
false as a result of which the Court was misled and that therefore the 
respondent should be punished for contempt, 


Held, that since the allegation if true will make the respondent guilty 
of the offence of perjury and the petitioner had not applied to the Court 
fo sanction the prosecution of the respondent he could not be permitted 
to Proceed with the applicatiori to commit for contempt. 


e G. Balaparameswari Rao for Petitioner. 
V. Govindarajachari and K. Mangachari for Respondent. 
. K.S. i 
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noe o n 
Venk@teramana Rao, J, ‚„Sayamma (Appellant). 
19th December, 1941. S.R. No. 34979 of 1941. 


- Court Fees—Partition suit against father and brother—Claim by grand- 
mother of plaintiff that” some property was hers—Claim not cowtested by the 
defendants—Decree in favour of plaintif for his one-third share—Appeal— 
Proper cowrt-fee, 

In a partition suit defendants 1 and 2 were father and brother of the 
plaintiff and the third defendant, the mother of the first defendant. The 
plaintiff claimed 1/3®share in all the joint family properties. The third 
defendant set up a claim to 15 acres of land on the ground that they were 
hers and not joint family property. Defendants 1 and 2 did not contest the 
claim of the third defendant and the trial Court granted a decree in favour 
of the plaintiff for a third share and no decree wag granted in favour of 
defendants 2 and 3, The only decree against the third defendant was the 
decree awarding a third share in the 15 acres and some outstandings and she 


appealed. - 


Held: As the subject-matter of the appeal relates to only a third share 
of the particular property she ig bound to pay court-fee on the market value 
of that one-third share only. . 


P. Somasundaram for Appellant. 


K.S. i 
Vekataramana Rao and: ' o Rangaswami Goundar v. 
Somayya, Jd. Official Receiver, Coimbatore, 
19th December, 1941. ; C.M.P. No. 5899 of 1941. 


C. P. Code: (V of 1908), Ss. 109 and 110—Subject-matter of valuation 
of appeal—If to include interest subsequent to appellate decree sought to 


-be appealed against. 


The grant of interest subsequent to the date fixed for payment is dis- 
eretionary. and grantable under S. 34, C.P.Code, prior to 1929 and the 
law is the same even after 1929. Therefore even if the Judicial Commit- 
tee is likely to reverse the decision of the High Court on appeal it might 
refuse to award interest from the date fixed ‘for payment in the lower Court. 


‘Therefore ‘what may or may not be awardable is not to be included as part 


of the claim and if without adding the interest the value is less than 
Rs. 10,000 a party is not entitled to leave to appeal to the Privy Council. 


The question whether after the amendment of 1929 even interest after 
the date of suit comes within S. 34, C.P.Code and whether the grant of 
interest at-the contract rate up to the date fixed for payment is obliga- 
tory was left open. 4 


8. Muthiah Mudatiar for Petitioner, 
D. Ramaswami Aiyangar for Respondent, 





K.S. 
The Chief Justice and h - Udayappa Chettiar v. 
Kuppuswami Ayyar, J. i Palaniappa Chettiar. 
5th January, 1942, .L.P.A. No. 42 of 1940. 


C. P. Code (V of 1908). 8. 24—Transfer of proceedings—What consti- 


l tutes, . F 


J 5 . 

. On 25th Fébruary, 1921, 4 obtained a decree against P in the Court 
of the Subordinate Judge of Sivaganga. On 5th January, 1924, he instituted 
execution proceedings which were dismissed on-12th February, 1924, ag the 
decree-holder had not paid the amount required for batta, On 4th May, 
1925, the Local Government issued a notification transferring with effect 
from 22nd June, 1925, the jurisdiction of the Subordinate Judge of Sivaganga 


< in respect of Elavankotta Taluk (from which the present suit was filed) to the” 


Court of the Subordinate Judge of Devakottah.-The District Judge in con- 
Sequence passed an order on 26th June, 1925, as follows:— 
* * * * 


“The Subordinate Judge of Sivaganga is also requested to send the re- 
cords of the disposed of execution proceedings in suits of Elavankotta Taluk, 
e NRC 


12 : 


the decrees in which are alive, to the Temporary Subordinate J udge of*Deva- 
kottah”, The execution petition which was dismissed on 12th February,-1924, 
was one.of those covered by this order. -> 


i ; 
- On Sth December, 1926, an execution petition was filed by 4 in the , 

Court of the Témporary Subordinate Judge of Devakottah’ and that also was 

dismissed for failure to pay batta. A having died some time in May, 1928, 

her legal representatives were brought on record and they applied for an 

order .transferring the decree to the Sub-Courteof Devakottah which had, , 

been made permanent. The transfer was ordered on 3rd January, 1930 and 

from time to time applications for execution were filed in the Devakottah s 


Court. One such was on 1lth August, 1937, to which the present appeal 
related. 


Held, that the order of the District Judge on 26th June, 1925, could not ` 
be construed as an order of ‘transfer within’ the meaning of S, 24 of. the 
‘Civil Procedure Code. In view of the decision in 62 M.LJ. 687: 55 Mad. 
801 (S. BJ), the notification of the Local Government, dated 4th May, 1925, 
‘ean only be read’ as applying to suits filed after the 22nd June, 1925 and 
therefore the jurisdiction’ of the Subordinate Judge-of Sivaganga continued 

. so far as 4’s suit was concerned and jurisdiction in execution had not passed 


to the Devakottah Court by the order of the District Judge on 26th June, 
1925. . : i 


Decision of King, J., (1940) 2 MLJ. (N.R.C.) p. 47, affirmed. 
A. Swaminatha Aiyor and 8. Thiagaraja Aiyar for, Appellant. 
_M, Murugappa Chettiar for Respondent. i g 
K.S. j 


~- Burn, d.. ' Rajah Sir Annamalai Chettiar v. Veeraraghavayya. 
6th January, 1942. S.A. No. 137. of 1940. 
: Revenue-Recovery Act (II of 1864)—Zamindari—Separate portions of— 
Liability for whole of the peishcush—Collection by Government for a long 
„time from proprietors of separate villages of their proportion of peishcush— 
If éstops, Government from proceeding agdinst any particular proprietor for 
arrears of the ‘whole peisheush. i : 


For the arrears of peishoush all or any of the villages in the-zamindari 
are liable to be sold and the separate proprietors of separate portions of 
what was once a zamindari cannot escape their liability for the whole of 


the peishcush unless they get themselves separately registered as proprietors 
of their own portion. 


i No matter how long the Government has been accepting from proprie- 
tors of separate villages their proportions. of the peishcush they are not 
estopped from proceeding against any particular proprietor for the arrears 
of the whole peishcush, "be ne 

KE. Rajah -Aiyar and V. Ramaswami Adyar for Appellant, 


A. C. Sampath Aiyangar; B. C. Seshachala Aiyar and The Government 
Pleader (K. Kuttikrishna Menon) for Respondents. 


’ KS. 


` Venkataramana Rao, J. 


Nataraja Dikshidar v. 
8th January, 1942, 


Mahaganapathi Dikshidar. 
S, A. No. 280 of 1939. 
h Hindu law—Debt—Borrowing for second marriage of a minor—Bind- 
ing nature of on the family. E 
The mother of a minor aged about 14 years borrowed Rs. 1,500 on an 
usufructuary mortgage of the entire family properties for the expenses of 
the second marriage of the minor. The minor had a brother about 4 years 
e younger than himself, The properties were taken back on lease by the 
-mortgagors. A suit to eject the mortgagors was filed. It was contended 
that they could not be ejected since the lease and the mortgage were not 
binding on the family. : = 
Held, that-the mortgage was not binding on the half-share of thé minot 
“younger brother, as the second marriage of the minor elder brother was 


i o B 


not a Iefitimate family purpose in the circumstances and that the lease was 
‘therefore not, binding and the plaintiff was not entitled to eject the defen- 
dants. The elder brother having elected to ratify the mortgage after at- 
taining majority, the mortgage was good to the extent of his share. 
84 Mad. 422 and 32 Bom. 81, referred to; 1930. Nag. 282, followed. 
K. Bhashyam Aiyangar and 5. Ramachandra Aiyar' for Appellant. 


S. Panchapagesa Sanne and P. 8, Ramachandran for Respondent. | 
4. 





K.S. 
King and Happell, JJ. Ahmed Khaleeli v, Pakkalai Ammal. 
Oth January, 1942. A.A.O. No. 430 of 1940. . 


Workmen’s Compensation Act (VIII of 1923), S. 2 (1), Cl. (n) proviso— 
Casual employee—When excluded from benefits under the Act. 


The exclusion of an employee from the benefits of the Act as a “work- 
man” shall take effect only if the employment is of a casual nature and also 
otherwise than for the purposes of the employee’s trade or business. 


S. Govind Swaminathan for Appellant. 
S. Deivasigamani for Respondent. 


KS. —— ; ; 
The Chief Justice and Kuppuswam Ramaswami Ayyangar v. 
Ayyar, J. Arunachalam Chettiar. 
15th January, 1942. Appeal No. 67, 69, 74, and, 106 of 1989. 


Conflict of laws—Proper law of contract—Deposits in dollars in French 
Indo-China—Suits to recover in Indian currency in British India—Subse- 
quent payment in French Indo-China in dollars—Whether sufficient discharge. 


The plaintiffs, certain creditors of the N.M.S.Rm. firm at Lathieu in 
French Indo-China, sued the defendants, for recovery of certain sums de 
posited by them with the firm. The 3rd defendant was the sole registered 
proprietor of the firm, under the French Law, but a partnership between 
him and the other defendants had been entered into at Pallathur in British 
India. Before thé present suits were instituted, the 8rd defendant was 
adjudicated insolvent in French Indo-China. During the pendency of 
these suits, the Official Assignee in Saigon took out summons to adjudicate 
the present first and fourth defendants also as insolvents on the basis of 
the partnership. Though this prayer was refused, the appellate Court in 
Saigon upheld his contention that they were liable for the debts of the 
insolvent and directed the Assignee to take steps to recover the amounts 
from them. The Official Assignees accordingly took out summons to’ the 
first defendant to deposit 1,10,500 dollars, which he did. This sum in- 
cluded the sums claimed in these suits by the plaintiffs, who had proved 
their claims in the Insolvency Court in French Indo-China. After making 
the payment, the first defendant pleaded that the suit claims were satisfied 
by the subsequent payment made to the assignee in bankruptcy at Saigon. 
The trial Court upheld this contention and dismissed the suits. On appeal, 


Held, the deposits, being made in dollars in French Indo-China 
with a firm -which earried on business in that country exclusively, were duly 
discharged by the subsequent payment in French currency, as such a 
payment would be a valid discharge of the obligation under the French 
law, which is the proper law of the contract. Further, the payment in 
question having been made under the sanction of a Court having competent 
jurisdiction in that country, the defendants cannot be compelled to satisfy 
the same claims a second time here. 


(1938) A.C. 224 J.C, and (1923) 1 K.B. 673 C.A., followed. 
B, Sitarama Rao and V. Ramaswami Aiyar for Appellants. 


: E. Rajah Atyar, K. 5. Rajagopalachari, V. Ramaswomi, N. Rajagopala 
\dtyegpgar and M. S, Vaidyanetha ani for Respondents. 


K.S. 
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Wadsworth and Patanjali Sastri, JJ, Swayamprabhai ‘Awmal v- 
alse. January, 1942, Muthukrishna Padayachi. 


C.R.P. No. 910 of 1941. 

Madras Agriculturists? Relief Act ay of 1988), S. 28—Rules. framed, 
under—h. 2_Neither ultra vires the Local Government nor im contravention” 
of the provisions of any law, è 
. R. 2 of the rules (prescribing the procedure for scaling down non- 
decretal debts) framed under S. 28 of Madras Ach IV of 1938, is neither e 
ultra vires the Local Government nor in ‘contravention of any provisions 
of any ‘law. 

K., 8. Ramamurthi and K, Srinwasan for Petitioners. 


T. M, Krishnaswami Aiyar and T. E. Ramabhadrachariar for Res- 
pondents. 





K.S. 
Wadsworth and Patanjali Sastri, JJ, ‘Maharajah of Cochin 
21st January, 1942. v. Madhava Menon. 


C.M.S.A. No. 220 of 1939. 
Madras Agriculturist? Relief Act. (IV of 1938), 8. 15—Order sealing 
down decree for rents. f appealable. 


„Proceedings under S. 15 of Act IV of 1938 for the amendment or ` dis- 
charge of a decree for rent is not a proceeding in execution, but a special 
proceeding under a special statute and in the absence of’ any’ ey in 
that statute, ‘there is no right of appeal. | 

T. R, Venkatarama Sastri and T. V. Rajagopalan for Appellant, ` 

C. Unnikanda Menon for Respondent. 

KRB 4 
Wadsworth and Patanjali Sastri, JJ. - Venkayya v. Pullayya. 
22nd January, 1942. C.R.P. No. 1972 of 1941. 


| “Madras Agriculturist? „Relief Act (IV of. 1938), S, 28—Rules framed 
_ under—&, 9—Intra vires the Local Government. 


R. 9 of the rules (providing for an appeal to the District Court in 
respect of non-decretal debts) framed under S. 28 of Madras Act IV of 
1938 is intra vires the Local Government as it only provides for carrying 
out. the purpose of the ‘Act and its provielons are not inconsistent with 
the provisions of the Act. f s 


E. Bhimasamkaram for Petitioner. 
` M. S. Ramachandra Rao aor Respondent. 








K.S. 
[F.B.] - ; 
(The Chief Justice, Krishnaswami Kannipalli Chinna Venkata- 
Atyangar and Bell, JJ. Chalamayya Sastri v,- Meduru Anna- 
` purnamma. 
26th January, 1942. _ ; -Appeal No, 28 of 1938. 


Limitation Act (IK of 1908), 8. 19—Endorsement on a pronote that a 
sum of money was paid towards the pronote—How far “acknowledgment’’. 


An endorsement on ‘a promissory note that a sum of money was paid 
towards that promissory note would amount to an acknowledgment of lia- 
bility under 9; 19 of the Limitation Act. 


21 Lah. 470, distinguished as not touching this point; (1941) 2 M. L. 
eJ. 848, affirmed. |, 


Sir Alladi Krishnaswami Aigar and K. Umamaheswaram for Appellant. 
E. V. Krishnaswami Aiyar and C. Rama Rao for Respondent. s . 
K.S. > = £ i 
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? Horyill, J. Sambanda Chetty v. Muthu Chetty. 
Tih January, 1942, . C.R.P. No, 2685 of 1941. 


; O.M.P. Nos. 7194 and 7435 of 1941. 

Madras Agriculturist Belief Act (IV of 1938), S, 20—Failure of debtor 
to ask for stay in a prior application for execution—If to be copsidered as 
wawer of right to have a stay. 

The “Agriculturists’ Relief Act does not compel a judgment-debtor to 
make an application for stay of execution at an early stage and simply 
ecause he failed to ask fow stay in a prior application for execution he 
cannot be deemed to have waived his rights to apply later. He can make 
his application at any stage and even though it be not made in good faith 
the terms of 5. 20 leave no discretion to the Court to reject it or make a 
conditional order. 

F. O. Viraraghavan for Petitioner. 

K. Ramaswami Aiyanger for Respondent. 


KS. 
The Chief Justice and Muthuvayyangar v, Thiruvengadammal. 
Kuppuswami Ayyar, J. Appeal No. 246 of 1939. 


8th January, 1942, 

Hindu law—Adoption—Gwing and taking—Formal ceremony if essential 
—Datta homam—If can be subsequently performed by widow of adoptwe 
father. i 

Hindu law does not require that there shall be a formal ceremony when 
a boy is given and accepted. For a valid adoption all that the law requires 
is that the natural father shall be asked by the adoptive parent to give 
lis son in adoption and that the adoption ceremony shall be performed when 
the parties belong to the twice-born classes. Where there has been giving 
ad taking in the lifetime of the adoptive father the datta homam cere- 
mony could be lawfully performed by the widow after her husband’s death, 

K. V. Sesha Aiyangar and T. Thyagaraja Aiyar for Appellant. 

K. Rajah Aiyar for Respondent. 

K.S. 

Burn, J. Muthiah Mudaliar v. Rahiman Sahib. 
9th January, 1942. C.R.P. No, 685 of 1940. 

Ciwil Procedure Code (V of 1908), O. 44, r. 1—Notice issued on an appli- 
cation under—If gives rise to inference that appellate Court has already 
seen reason to think the decree appealed against to be contrary to law. 

No doubt there is ordinarily a presumption of fact when a notice has 
been issued by the Court on an application under O, 44, r. 1, C. P. Code 
that the appellate Court has already seen reason to think the decree to be 
contrary to law. It is not a presumption of law. In the absence of any 
positive indication that the District Judge’s predecessor who issued the notice 
had already considered the question whether the decree appealed against was 
apparently contrary to law, his successor has jurisdiction to decide that 
question. 

65 M.L.J. 362, distinguished. 

N. R. Sesha Aiyar for Petitioner. 

V. K. Rangachari for Respondent. 


K.S. 
Somayya, J. Gopalaswami Mudaliar v.” Subramanya Pillai. 
9th January, 1942. S.A. No. 770 of 1939. 


Trustees—Majority of trustees, if can elect one of them managing trustee 
and oust the minority trustees taking part in the management. 


Three out of five trustees cannot validly elect one of the three as the 
managing trustee and seek to prevent the other two trustees from taking 
part in the management. 


70 M.LJ. 262, referred. 

36 L.W. 669, distinguished and not followed. 
A, V. Narayanaswams Atyar for Appellant. 
K,V. Sesha Aiyangar for Respondent. 

KS. _ 
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“Wadsworth, J. k i Ukkali v. Kely Naydr. | 
16th January, 1942.. C.R.P. No. 131 of 1940. 


Madras Agriculturist? Relief Act (IV of 1938), 5. 15 (4)-—Swit for re- 
demption of kanom—Decree for rent and for compensation for improvements 
—Set of as provided by Malabar Compensation for Tenants’ Improvements 
Act (I of 1900), S. 6 (2) not made in the decree—Arrears of rent supsist and 
can be scaled down. 

A decree in a suit for redemption of a kanom was passed in 1936. The 
decree took the form of declaring firstly, the aounig due to the tenants fere 
improvements and for the kanom amount and declaring secondly, that on 
deposit by the plaintiff of those amounts the defendants should hand over 
the property and the documents to the plaintiff. Then followed a series of 
clauses specifying the amounts due from the tenants to the plaintiff, viz., for 
arrears of rent, for costs, commission fee and also the rate at which future 
rent was payable and finally it was stated “set off is allowed”. 

` The tenants preferred an application under S. 15 (4) of Act IV of 1938 
praying that the deposit towards arrears of rent for faslis 1347 and 1346 
might be taken into consideration and the arrears for the earlier faslis scaled. 
down: ‘The decree-holder contended that by reason of the provisions for 
set off in the decree no rent was outstanding when Act IV of 1938 came into 
force. : 

Held: (4) Until ‘the holder of the greater deeree actually executes and 
sets off the amount due from him to the holders of the lesser decree, the latter 
still has a decree which is unsatisfied and which might become effective if 
the greater decree were satisfied in some other way, ih 

(i) The decree in the instant case not having been drawn up in the 
manner contemplated in 8. 6 (2) of the Malabar Compensation for Tenants’ 
Improvements Act after setting off the cross decrees, had become final in 
the absence of any appeal, and as the decree took the form of two separate 
decrees one for rent and the other for the kanom amount and value of im- 
provements, the arrears pf rent were due when Act IV of 1938 came into 
foree and were therefore liable to be scaled down, : 


(1942) 1 M.L.J. 166, distinguished. 
C. Unikañda Menon for Petitioner. 
D.-A. Krishna Variar for Respondent, 


ES. 4 
The Chief. Justice and . Viyyamma v. Suryaprakasa Rao. 
Bell, J. Appeal No, 157 of 1940. 


16th January, 1942. 


Hindu law—Adoption—Hindu widow—Unchastity—When bar to her 
power of adoption—Widow if can appoint an agent to recewe the adoptee, 


„A Hindu widow living in concubinage, and in a state of pregnancy re- 
sulting from such concubinage is incompetent to receive a son in adoption 
to her deceased hushand—see 5 Beng.L.R. 362. But assuming that a widow 
had been unchaste in the past that in itself would not mean that she could 
not make a valid adoption years after. In the instant case the allegation 
as to the immorality of the widow was not proved. : 

_ An adoptive parent can delegate some one to accept the child in adop- 

tion on his or her behalf. Accordingly where a widow appointed an agent 
to receive a boy in.adoption, and was herself present and accepted the boy 
through the hands of her representatives the datta homam must be deemed 
to have been validly performed. i k 

“8 Bom.H.C.R. 24 and LL.R. 26 Bom, 551, applied. 

P. Somasundaram and P, Suryanarayana for Appellant. 
` G. Belaparameswart Rao for Respondent. 


K8. 
. Horwill, J, ` Paramarth In re. 
19th January, 1942. é CrLR.C. No. 924 of 1941. 


(CrLB.P. No. 870 of 1941). 


Defence of India Rules (1939), r. 58 (2)—Drill of a military nêture— 
What constitutes, 
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. I, is difficult to say what “exercise, movement, evolution or drill” is 
not of a military nature. A thing is said to be of a military nature when 
it resembles something done by or appertaining to or belonging to soldiers; 
so that if any exercise, movement, evolution or drill is of the same kind as 
is done by soldiers undet training, or in the course of their ordinary drill, 
then that exercise movement, evolution, or drill could be said to be of a 
military nature. 


Where the object of the exercises was to enable a large body of men 
to respond immediately tog word of command so that it would be possible 
for one man in chargé of a large body of persons to make them execute his 
will without the need for any elaborate explanations or directions and 
further 75 persons participating in the exercises were armed with lathis four 
to six feet long which would be formidable weapons if used by trained men, 


Held, that the organiser un! instructor of such exercises infringed r, 
58 (1) of the Defence of India’ Rules, The rule as it stands is so wide in 
its scope that a person clicking hig heels and making a smart salute might 
well be guilty of an infringement of the Defence of India Rules and make 
himself liable to punishment up to 5 years rigorous imprisonment. 


Desirability of the Madras Government stating more explicitly what they 
will permit and what they will not under r, 58 (1), pointed out, 


Y. Rajagopalachani and K. Sanjiva Kamath for Petitioners. 
The Crown Prosecutor (P. Govinda Menon) for the Crown, 


KS. 
The Chief Justice and Bell, J. Vydyasamudra Thirtha, v. 
26th January, 1942, : Hindu Religious Endowments Board. 


C. M. P. No. 6700 of 1941. 


Madras Hindu Religious Endowments Act (II of 1927), Ss. 9 (6) 
and 42—Scope—Minor becoming hereditary trustee of math—Board if can 
appoint guardian for the minor trustee. 


Where a minor has become the hereditary trustee of a math within the 
meaning of S. 9 (6) of the Madras Hindu Religious Endowments Act the 
Religious Endowment Board has under 8. 42 power only to appoint a per- 
son to discharge the functions of the m@dathipathit during his minority. 
The Board has no power to appoint a guardian of the minor under 8. 42 
of the Act. 


S. Srinivasaraghavan aud U, N. Rao for Petitioner. 
P. V. Bajemannar and K. M, Balasubramanyam for 1st Respondent. 
K. Y. Adiga and D. B, Jaganatha Rao for 2nd Respondent. 





ES, 
[F.B.] 
The Chief Justice, Krishnaswami .- , In the matter of a Pleader. 
Atyangar and Bell, JJ. Ref. Case Nio, 45 of 1941. 


26th January, 1942. 


Legal Practitioners’ Act (I of 1846), S. 14—Distriet Judge has no 
power to transfer cases to District Munsif for imquiry—Consent cannot 
confer jurisdiction. 

By reason of the provisions of §. 14 of the Legal Practitioners’ Act 
the District Judge has no power to transfer a case against a legal practi- 
tioner to the District Munsif for inquiry. See I.L.R. (1940) Mad. 433, 


The consent of the respondent could not confer jurisdiction on the District 
Munsif. 


The Advocate-General (Sir Alladi Krishnaswami Atyar) in support of 
the Notice. | : 


Rg V. Sriniwasa Aiyangar and M, Apps Rao for the Pleader, 
K.S. 
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Horwill,. J; In: re’ Subbaramiah. 
27th January, 1942. ; Crl.B.0. No. 55 of 1942. 
(Orl. B. P. No. 51 of 1942). 


Criminal Procedure Code (V of 1898), S. 162—Gopy of witness’s state- 
ment—When to be applied for. 

The proper stage at which to apply for a copy of a witness’s statement 
is at the beginning of the cross-examination, The method, however, if 
strictly followed would lead to interminable delay, In practice, copies are 
either granted in advance or the Court reads out thé relevant part of the * ° 
accused’s statement or the vakil is allowed to look into the diary. In the 
last two cases copies must still be furnished if required; but the examina- 
tion of witnesses need not be held up while this is being done. Co-opera- 
tion between the counsel and the Court is necessary to make B. 162 of, 
the Criminal Procedure Code work smoothly. 


A, S. Stwakaminathan for Petitioners. 
The Public Prosecutor (V, L. Ethiraj) for the Crown. 





KS, 
Somayya, J. Raja Sir Annamalai Chettiar by 
27th January, 1942. agent A. Venkoba Rao v. 


Kadiyala Pedda Ganganna 
S.A. Nos. 369 and 370 of 1940. 


Madras Estates Land Act (I a 1908), Ss, 77-B, 112, 132 and 192— 
Scope. 


Where the landholder obtained a decree for arrears of rent in the 
Revenue Court, notice under S. 112 is not necessary in the proceedings in 
execution of such a rent decree, The absence of notice under S. 112 does 
not render the sale held invalid. 

N. Suryanarayana for Appellant. . 

Kasturi Seshagiri Rao for Respondent. ; ; asi 





K.S.. | 
Horw, J. ý Subbiah, Iw re. 
29th January, 1942. h Orl. R. ©. No. 1044 of 1941. 


Case Referred No. 58 of 1941. 

Criminal Procedure Code (F of 1898), 8. 397—Sope. | 

S. 397 of the Criminal Procedure Code makes it illegal to order that 
the imprisonment awarded in default of furnishing security should com- 
mence on. the expiry of the imprisonment. that the accused was-then under- 
going for an offence under the Penal Code. The term of imprisonment in 
default of furnishing security should begin to run immediately arom Zan 
date of the order itself, 

Accused not represented. i 

The Public Prosecutor (V. L, Ethiraj) for the, Crown. 





K.S. 3 
King and Byers, JJ. | | In re Kumaran. 
30th January, 1942. Cri.. Appeal No. 617 of 1941. 


Penal Code (XLV of 1860), 8. 149—Applicability—‘In prosecution 
of ’—Interpretation., 


Where the evidence shows that the common objeet of an unlawful 
assembly was only to cause hurt but two persons were in fact murdered by 
two out of the five accused, the other three accused cannot be held guilty. 
of murder, for in killing the victims the two accused were not acting in_ 
prosecution of the common ure but in prosecution of private objects of 
their own. 20 W.R. (Or.) 5, relied on. 


V. T. Eangaswam Aiyangar and M. Chinnappan Nayar for ‘Appellant. 
The Publie Prosecutor. (V.L. Ethiraj) on behalf. of’ the'-Crown\ - = 
KS. 
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King and Happeti, JJ, Rego v. Ananthanathi. 

9th January, 1942. « AAO. No. 113 of 1940. 

C.P. Code (V of 1908), Ss, 144 and 151—Restitution—Scope of inherent 
jurisdiction. ` d è 


A mortgage was executed by the first defendant in favour of the plaintif, 
Deferftiants 2 and 3 belonged to the same joint family as the first defen- 
dant but relief was sought by the plaintiff against him alone on the ground 
that the hypotheca was éhe self-acquired property of the first defendant 
and that he had en the amount advanced under the mortgage for his 
own purposes, The defendants contended that the property was family 
property and that there was no family necessity for the loan. The suit on 
the mortgage was decreed on 10th August, 1932, and in execution the 
plaintiff himself purchased the property for Rs. 7,200. The defendants 
however deposited the requisite sum under O. 21, r, 89 and the sale was 
set aside. X who held a deeree against the plaintiff applied for and obtained 
the attachment of Rs. 9,000 out of the sum of Rs, 11,470 deposited in Court. 
X then applied for transfer of the attached sum to his execution petition in 
his suit. The transfer was ordered on 7th August, 1935 and on the same 
date payment of the sum attached was made to him. Meanwhile an appeal 
was pending in the High Court against the original mortgage decree, judg- 
ment in which was delivered on 9th November, 1937. It was held that the 
mortgaged property was family property and as it had never been the 
plaintiff’s case that the mortgage was for purposes binding on the family 
the mortgage suit was dismissed. The defendants applied for restitution 
of the Rs, 11,470 deposited by them with interest. 


Held, that there is inherent jurisdiction in the Court to call back 
money paid, owing to an erroneous view to a person not entitled to it. 


Ratangi Chanammal v. Ramakrishnayya, A.L.R, 1937 Mad, 95, followed. 


If there are no other circumstances affecting the equities as between 
the defendants and X, it is the duty of the Court to set right the wrong done 
to its suitors by reason of its own error by ordering restitution. 


G. A, Pais for Appellant. 
K. Srinivasa Rao for Respondent. 


K.S. 
Happel, J. Kandaswami Mudaliar v. 
19th January, 1942. Palaniswami Goundar. 


A.A.A.O. No. 19 of 1940. 


Execution—Pre-decretal arrangement—When can be pleaded in bar of 


execution. 


Pre-deeretal arrangements cannot be pleaded in bar of execution if 
they vary or attack the decree but they ean be pleaded if they relate only 
to the exeeution of the decree, 


I.L.R. 40 Mad. 233 (F.B.) and I.L.R. 58 Mad. 994, relied on. 


Accordingly, a pre-decretal arrangement compelling the decree-holder 
to take out execution as against the other defendants before he proceeds 
either for the balance or for the whole of the decree amount against the 
first defendant can be pleaded in bar of execution. 


Whether the arrangement was entered into pending the suit or before 
its institution makes little difference. 14 L.W. 317 and 54 Mad. 184, 
referred to. 


By simply serving notice on the other defendants and taking no further 
action to attach their property or realise anything from them when they 
did not appear the ‘decree-holder cannot claim to have fulfilled the terms of 
the -agreement. * 


A. ©. Sampath Aiyangar for Appellant. 

K. Bhashyam Aiyangar and R. Desikan for Respondent. 
e 

K.S. 
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Byers, J. Murugappa .Chetty v, Raju GQhetty. 
23rd January, 1942. 4 S.A. No. 624 of 1940. 


Hindu law—Will dedicating property for a private . charitable trust 
nominating testator’s sons and grandsons as trustees —Suit claiming ac 
counts of income by one descendant against trustea im management—Not 
one for partial partition. ° 

Limitation Act (IX of 1908), S, 10—Applicability. 

A testator dedicated properties for the upReep of certain  religionse e 
charities after his death. In his will he nominated his sony and grandsons 
as the trustees to carry out the dedication. In a suit by a son and 
grandson of the founder for an account of the income of the property, 


Held, that (1) the suit is not one for partial partition and is maintaina- 
ble, and it is not necessary to file suit for general partition. E 

(2) S. 10 of the Limitation Act is not confined to a suit by a strang- 
er but also applies to an action by one trustee against another. 

(3) The trust being one of a public nature (viz, for feeding Brahmins 
in a choultry and for lighting the choultry and a specified temple , both 
open to the public) the proper remedy was to proceed under S. 92 of the 
C.P.Code. 

E. Venkataramana Rao for Appellant. 


BR, Karunakaran and U. Lakshmana for Respondent. 





K.S. 
King and Byers, JJ. Palamalai Chettiar v. 


29th January, 1942. | Ramanathan Chettiar. 
< A.A.0. No. 446 of 1940. 

Civil Procedure Code (V of 1908), Ss. 151 and 47—Application. under 
5. "151 by judgment-debtor for payment out of surplus amount of sale pro- 
ceeds remaining in Court—Decree-holder opposing application and claiming 
that interest was due to him—Order—Appealability under S.. 47. 

Certain properties were sold in execution and about Rs. 37,000 was 
realised. The judgment-creditor and two other ereditors filed a joint 
statement in which the amount due to them in satisfaction of their res- 
pective decrees on the date of the confirmation of sale was entered. The 
total of these three amounts was Rs. 35,000 and odd. ‘Subsequently a 
partition suit was filed between the judgment-debtors and.the auction- 
purchaser obtained an injunction against the distribution of the sale pro- 
ceeds. The injunction was not dissolved until two or three years had 
elapsed. The judgment-debtors applicd under S. 151, C.P.Code, for re- 
payment to them of the surplus money lying in Court and the judgment- 
creditors contended that as they had not been able to draw out the money 
until the dissolution of the injunction, interest on the decree amounts as 
they stood on the date of the confirmation of sale should be allowed out 
of the surplus in Court. The judgment-debtors’ application was dismissed 
and the ereditors were allowed interest as claimed. On appeal,” 

Held, that (1) the order dismissing the application was appealable as 
the subject-matter of the application was a question regarding the right 
of the decree-holders to obtain further sums by way of interest upon the 
decree amount, falling within S. 47, C.P.Code, as relating to the discharge 
or satisfaction of the decree though the application was specifically made 
under S. 151. 


(2) Since in the cireumstances the judgment-debtors did ‘not in any 
way attempt to impugn the deeree or the sale in execution they cannot bë 
compelled to pay interest for any further period beyond the date when pay- 
ment was made into Court in satisfaction of the decree. 
© C. Padmanabha Atyangar for Appellant. 

K. 9, Champakesa Aiyangar and K., C. Srinivasan for Respondents. 


K.S, 
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. King; J. Venkatarangam Naidu’ v.. Kuppuswami Chettiar. 
23rd January, 1942. . - .C.R.P. No. 1288 of 1940. 
- Contract Act -(IX- of 1872), S. 23—Public policy—Promissory note—Con- 
sideration for which was undertaking by rival candidate in qp election to 
withdraw his -.condidatwre—Opposed to. public policy and unenforceable.. 
Were the consideration for a promissory note was an undertaking by 
the rival candidate in an election to withdraw’ hig candidature the promis- 
e e80ry note is unenforcgablesas one. opposed- to -publie policy, ; 
F. S. Rangachari for Petitioner, 
0. V. Baluswami for Respondent. 


KS. | . 
King and Byers, JJ. as Ramaswami Mudaliar v, Dargan, 
27th January, 1942, Examiner of Local Fund Accounts, Madras, 
i 7 A.A.O. No.5 of 1942. 

Madras Local Boards Act (XIV of 1920)—Surcharge against presi- 
‘dent of Panchayat Board—When proper. 
; An order of surcharge can be rightly levied against the President of a 
Panchayat Board, only when loss has been; clearly established. If the Board 
ig left without any legal remedy then such loss has been clearly established. 
But if all that can be said is that when a legal remedy ig resorted to it 
is probable that there will be difficulties in realising the fruits of the decree, 
or that the Court will not award the actual costs which the Board may 
incur then no present loss can be taken} to be proved. 
: Where owing to the indifference of the President of a Board certain 
leases were not in writing, though the Board is precluded from filing a suit 
for rent specifically so-called, a suit can be filed for damages for use ani oc- 
cupation and accordingly the sum due from the lessees to the Board cannot 
be surcharged against the President. h Wai 

„Where certain persons were permitted to carry on trades without ever 
being called upon to take out’ a licence and pay the fee, it cannot be said 
that any licence-fee is legally due from the persons to whom they ought 
to have been issued and as there is no right of suit in respect of this money 
a surcharge order against the President can be made. 

Where due to the negligence of the president house-tax for a particu- 
Jar year was not demanded and had become time barred and was written 
off as irrecoverable, a surcharge order is proper especially if there ig no 
evidence as to the inability of the persons from whom the tax wag due to 
pay such tax. 

A, C. Sampath Aiyangar and T. K, Subramania Pillai for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondent, 


KS. 
King and Byers, JJ. Chockalingam Chettiar v. Chockalingam Chettiar. 
20th January, 1942, AAO. No. 479 of 1940, 


Civil Procedure Code (V of 1908), S.-144—Claim for restitution by heir 
of original party—Suecession certificate—N ecessity. 

An application on the part of the successful party in the appellate 
Court for restitution from the unsuccessful’ party, if that is expressed in 
terms of rupees, is one for the recovery of a debt. Accordingly the heir of an 
original party cannot obtain such restitution without providing himself with 
the ‘necessary succession certificate. ‘ 

` A.C. Sampath Atyangar for Appellant. 
Respondent not. represented: : 


KS. MAK l 
h Horwill, J. ; | In re Veeranna. _ 
30th. January, 1942, mb . Crl.B.C. No. 1024 of 1941, 


Case Referred No. 1056 of 1941. 


, o Penal Code (XLV of 1860); Ss. 75 and 511—S. 75 not applicable to 
offegce unden S. 511, Criminal Procedure Code:(V of 1898), S. 28—Scope. 
S. 75° of the Penal Code does not apply to an offence punishable 
under 8. 511. ` ` 
s NRO 
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Under S. 28 of the Code of Criminal Procedure a Sessions Covfrt can 
try any case and if in a preliminary enquiry ‘the | Magistrate 
finds that the prosecution has made out its ease, he should commit the.ac- 
cused to the Sessions. The fact that the offence $ one which can be tried 
by a lower fribunal does not make a committal to the Sessions illegal. 

e 


‘Accused not represented, 
The Publie Prosecutor (V. L, Ethiraj) for the Crown. 





a o 
K.S. 
Krishnaswami Atyangar, dJ. In re Loganathan. 
30th January, 1942, S.R. No. 21428 of 1941. 


Madras High Court-Feés Rules, Art, 35—Original side appeal against 
dismissal of swt for. declaration that certain alienations made under orders 
of Court were ab initio void—Valuation for court-fees, 


The relief prayed for by the plaintiffs in substance was one for obtain- 
ing a declaration that certain alienations made either under orders of 
Court or as the result of a compromise entered into between certain parties 
were ab initio void and therefore not binding upon the plaintiffs, The suit 
was dismissed.. On the question as to the correct valuation of an appeal 
against that decree for purposes of court-fees, 


Held, that the subject-matter must be deemed to be the loss that would 
accrue, to the defendants if the suit succeeds, I.L.R. 6 Mad. 192, applied. 
Here it will be the market value at the date of the suit of the properties 
of which the defendants will be deprived if the suit succeeds. Accordingly 
under Art. 35 of the High Court-Fees Rules the appellant must value the 
memorandum of appeal at that figure and pay ad valorem court-fee thereon. 


K. Ramachandra Sastri and A. K. Muthuswami Atyar for Appellants. 
The Government Pleader (K. Kuttikrishna Menon) for Government. 
K.S. 
Wadsworth, J. Venkatanarasayya v, Suryanarayanamurthy. 
30th January, 1942. C.R.P. No. 789 of 1940. 


Partnership Act (IX of 1932), S. 22—Applicabikity—Debt incurred by 
a partner resulting in benefit to partnership—If suficient to make other 
partners liable, 


There is no principle by which a partner can be held liable for a debt 
incurred by another partner in ‘his individual capacity, merely because, the 
debt may have resulted in some benefit to the partnership. There must 
surely be something to show that the borrowing partner was pledging the 
eredit of the firm. 


9 Ch. App. 635, applied. i 
F. Rangachari for Petitioner. 
P. Sworamakrishnayya for Respondent. 


K.S. 
Bel, J. Subbanna 4. Krishna, 
30th January, 1942. C.R.P. No. 323 of 1940. 


Provincial Small Causes Courts Act (IX of 1887), Sch, IT (15)—Suit 
for recovery of unpald purchase money flue on a sale of land—Jurisdiction 
of Smal Cause Court, 


The plaintiff purchased a certain property under an agreement with the 
defendant. The agreement was that the plaintiff should undertake the 
‘actual purchasing and that the defendant should pay him subsequently for 
the property the sum of Rs. 550, Rs. 300 being moneys contributed by the 
plaintiff for the purchase and Rs. 250 being remuneration payable for the 
trouble taken by the plaintiff. The plaintiff duly executed a sale deed in 
favour of the defendant and registered it and sued for the enforcement of 
the defendant’s part of the agreement. 
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Heid, that the suit was not one for specific performance but one for 
recovery of unpaid purchase money and therefore the Small Cause Court had 
jurisdiction to entertain the suit. 19 M.L.J. .220, distinguished. 





K. Sriniwasa Bao for T. Krishna Rao for Petitioner. e 
KS. Ramabhadra Aiyar for Respondent. ; 
K.S. 
ea King, J. . ° Pottiswami v. Sulaiman. 
4th February, 1942. C.R.P. No. 1240 of 1940. 


Civil Procedure Code (V of 1908), O. 21, r. 50 (2)—Decree transferred 
to another Court for execution—Quesiion as to liability of person alleged to 
be partner of defendant firm—Court which passed the decree alone has jwris- 
diction to decide, 

O. 21, r. 50 (2) contemplates what is in effect the trial of a suit in which 
the person against whom execution is sought may contest not only his own 
liability as a partner of the judgment-debtor firm but the plaintiff’s claim 
upon its merits. The adjudication of questions of this kind is limited to 
the Court which passed the decree and the Court to which it has been sent 
for execution has no jurisdiction to decide them. 

LL.B, 11 Pat. 580, followed. 

P. Satyanarayana Rao for Petitioner. 

V. V. Ramadwrai for Respondent. 


K.S, 
Horwill, J. Kasturichand v. Vaikuntam. 
4th February, 1942. Crl.R.C. No. 1067 of 1941. 


(Crl.R.P. No. 1004 of 1941). 

Criminal Procedure Code (V of 1898), Ss. 192 and 202—Case transferred 
under 8. 192 by first class to second class Magistrate as offence was one 
triable by him-—-When can be referred to police for investigation under S. 
202, ; 
,  Thə mere fact that the Joint Magistrate transferred the case to the 
Stationary Sub-Magistrate is itself no indication of the stage which the 
Magistrate taking cognizance had reached, because under S. 200 he can 
transfer the case even before the sworn statement is taken. The transfer- 
ring Magistrate’s intention has to be judged by the order which he passed. 
The mere fact of his ‘taking the case on file’ is not sufficient to indicate an 
intention that no investigation or enquiry under S. 202 was necessary. 
Where the intention is doubtful, the Sub-Magistrate has jurisdiction to 
order an enquiry under 8. 202. 

K, &. Jayarama Aiyar and V. Parthasarathy for Petitioner. 

C. V. Dikshatulu for Respondent. 


A. 5, Sitvakaminathan for the Public Prosecutor for the Crown. 





K.S. 
Happel, J. Sesha Aiyar v, Swaminatha Aiyar. 
Gtk February, 1942. S.A. No. 541 of 1940. 


(Madras) Malabar Compensation for Tenants? Improvement Act (L of 
1900) —Applicability—Lease of site and shed—If lessee a “tenant of land’ 
entitled to compensation for improvements, 

Where the lease is not of the site only, much less of the site for 
building purposes but of a site with a shed on it the tenant may well be 
thought to be a tenant of business premises rather than a ‘tenant of land’, 
The lease is not one falling within the purview of the Malabar Compensa- 
sation for Tenants’ Improvement Act and the tenant is not entitled to com- 
pensation for improvements. The question will depend on the relative 
importanee which is to be attached to the land as compared with the 
building on it. | 

; F S. Narayanaswami Aiyar for Appellant. ` 

E. P. Ramakrishna Aiyar for Respondent. 


K.S, . : 
° 


a 
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Wadsworth, J. - Ramachandra Rao v. Ramaswami. 
6th February, 1942.- C.R.P. No. 841 of 1940. 


Madras Agriculturists’ Relief Act (IV of 1988} Ss. 4 (d) and 8—Previ: 
oug mortgage transaction excluded by Ñ, 4 (d)—Promissory note for interest 
due thereon—If can be scaled down as renewal of earlier transactgon. 


When it is shown that a mortgage is excluded from the operation of 
Act IV of 1938 by 6. 4 (d) a subsequent promisgpry note by the same debtor 
cannot be scaled down as a renewal of the previous fransaction in so far a 
it embodies the interest thereon. : oe eo $ 


A. Bhujanga Rao and D, E. Krishna Rao for Petitioner. 
Ramanujam and Venkataseshayya for Respondent, 


K.S. 
Wadsworth, J. Sankariah v. Thanammal. 
6th February, 1942. C.R.P. No. 972 of 1940: 


Madras Agricultwists’ Relief Act (IV of 1938), 8. 3 (ii), Proviso D—Per- 
son paying Jodi and quit rent. together exceeding Rs. 100—If disqualified 
from having benefits of the Act. : 


“Jodi” is a vernacular term which means quit rent, Wher two sums 
are paid one as “quit rent” and the other as “jodi” together amounting to 
more than Rs, 100, the disqualification contemplated in Proviso D to 8. 3 (ù) 
of Act IV of 1938 comes into force. 


‘A, Bhujanga Rao and D. R. Krishna Rao for Petitioner. - 
T. L. Venkatarama Aiyar for Respondent. = 


K.S. 
_, Horwill, J, TT Viftal and ‘others. 
9th February, 1942. Cri. Appeal No. 670 of 1941., 


Madras City Police Act (III of 1888), S, 51—Failure to pay the. money 
promised on œ bet or horse race—When offence-untler 5. 51. 
; What is punishable under S. 51 of the Madras City Police Act is-fraud, 
unlawful device, or malpractice in betting or gaming, i.e., the fraud must 
‘be during the betting or gaming and not prior to or subsequent to it. 

Where a betting had taken place before the race was won and the pay- 
ing over of the money was no part of the betting the failure to pay the 
money that was due is not a malpractice or fraud at all—still less an un- , 
lawful device and cannot therefore constitute an offence under S. 51 of 
the City Police Act. : ae a 


(1850) 4 Cox.C.C. -392 and (1912) 3 K.B. 568, applied. 
B. T. Sundararajan for Accused. 4 
‘C. D, Venkataraman for the Crown Prosecutor on behalf of the Crown. 





“K.S. a 
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Kunhi Raman, J. Municipal Council, Nellore v. Sabash Khan Saheb. 
30th January, 1942, C.B.P. No, 286 of 1941. 
Madras District Municipalities Act (V of 1920), S. 69 (1), proviso— 
Contracts by municipalitiés referred to in the proviso—Whether to be signed 
by two councillors as well as the commissioner, 

In ie case of municipalities referred to in the proviso to S. 69 (1) of 
the Madras District Municipalities Act it is sufficient if contracts are signed 
by the commissioner and there is no need for two municipal councillorg also 

e# sign them, . ° 

E. Krishnaswams Atyanger for Petitioner. 

EK. Kuppuswami for Respondent, 

K.S. ————— 

Mockett and Kunhi Raman, JJ. Mahamood Hussain Faroki v. 
80th January, 1942. Syed Abdul Huq. 
a | Appeal No, 369 of 1938. 
Mahomedan law—Religious office of Khatib—If can be held by women 


—Hereditary office—Whether can be disposed of by assignment or settle-. 


ment—Custom—Proof—Absence of contest in prior cases—Effect. 
. Under the Mahomedan law, unless it can be shown by custom or usage 
thas a special office depending upon the personality of an individual which 
cannot be deputised cannot be held by a woman, there is no other prohibi- 
tion against a woman on whom the hereditary right has descended, holding 
a religious office like that of a Khatib in a mosque, which could be per- 
formed through the medium of a deputy. < 
ILR. 3 Mad. 95 and I.L.R;. 41 Mad, 1033, relied on. 
Property or an office which descends hereditarily cannot be diverted 
according to the whim of any particular holder by assignments and settle- 
. ments. 
- 69 M.L.J. 722, followed. 
“The fact that the operation of a custom has not been resisted in a 


previous case cannot be used ag an argument that such a custom did not 


exist. 
Ch. Raghwa Rao and K. Subramanyam for Appellant. 
K. Bhashyam Aiyangar and S. P. Rajabhathar for Respondent. 


K.S. 
Mockett and Kunhi Raman, JJ. Palaniappa Mudaliar v. Official Liquidator, 
2nd February, 1942, The Pasupathi Bank, Ltd., Coimbatore. 


A.A.O. No 421 of 1940. 


Companies Act (VII of 1913), S. 184—-Shares allotted to a minor on an 
application by her father—Liquidation—Minor’s father if can be added as 
contributory. 

An application was made by a father as guardian of his minor daughter 
for shares and the company issued shares to and registered them in the name 
of the daughter, describing her as a minor. When the company went into 
liquidation, the share-holder set up her minority and disclaimed personal 
liability to be added as contributory. The Official Liquidator contended that 
if the minor is not liable, her father who signed the application must be deem- 
ed to have contracted for the shares and should be placed:on the list of con- 
tributories, : 

Held, that the transaction was entered into under a complete misappre- 
hension as to the law though there was no misapprehension as to facts. 
The father cannot in the circumstances be deemed to be contracting under 
an alias and made a contributory. 

W. 8. Krishnaswami Naidu for Appellant. 

Respondent not represented. 


Patanjali Sastri, J. Krishnan Chettiar v. Nachimuthu Gounder. 
6th February, 1942. | C.E.P. No, 2480 of 1939, ste. 
Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Deposit of de- 
cree amount under O. 21, r. 89, Civil Procedure Code for getiing sale set aside 
pending application for scaling down—Decree debt wiped owt as result of 
scaling down—EHfect—Right to amount deposited. 
Where pending an application for scaling down a decree debt after the 


sale in execution had taken place the debtor deposited the decree amount. 


OR RE. 
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under O. 21, r. 89 of the Civil Procedure Code to get the sale set asMe and 
ultimately as a result of the sealing down the decree debt is wiped out, 
en of the decree can be entered up and the deposit returned to, the 
debtor. . < 

So long “ag the decree continued to subsist the debtor is entitled to apply 
for relief under Act IV of 1938, except in the circumstances contgmplated 
in 8. 20 of the Act and the mere failure to apply for scaling down the decree 
earlier cannot be deemed as a waiver of his right. 


T. V. Ramah for Petitioner. e S 
A. C. Sampath Aiyangar:for Respondent. 
K.S. 

The Chief Justice and Bel, `J., : Sowdra Bai and others v.’ 
6th February, 1942. Saraswathi Ammal. 


C.C.O.A. No. 43 of 1940. 


Contract Act (IX of 1872), S. 72—Money paid under a mistake—- 
Privity between payer and payee—If necessary to entitle the payer to’ 
recover. 


X passing himself off as the owner of certain immovable property 
fraudulently and without the knowledge of the real owner induced Y to 
lend him Rs. 2,000 on a mortgage of the property and again on the same 
false representation induced S to advance Rs, 3,500. on a second mortgage 
of that property and out of the Rs. 3,500, Rs. 2000 was paid by the second 
mortgagee to Y believing the first mortgage to be a real mortgage and the ` 
mortgagor to be the real owner of the property. When the fraud was 
discovered S instituted a suit to recover from Y the Rs. 2,000 as a payment 
made under mistake of facts. 


Held, that the money having been paid under the impression of the 
truth of a: fact which is untrue, it can be recovered back, however careless 
the party paying may have been in omitting to use due diligence to inquire 
into the fact. The receiver in such a case is not entitled to it nor intend- 
ed to have it. 


Case-law discussed. Kelly v. Solari, 9 M. & W. 54: 152 E.R. 24 and 
Jones, Lid, v. Waring and Gillow, Lid, (1926) A.C. 670, relied on. 
There is nothing in S. 72 of the Indian Contract Act to suggest that it 
should only be applied when there is privity between the payer and the 
payee, but assuming that it is essential that condition is fulfilled in the 
present case. Case-law discussed. 


C. S. Venkatachariar, S. Rajam Aiyangar and P, R, Sundaresan for 
Appellants. 


K., V. Ramachandra Aiyar for Respondent. 





K.S. 
The Chief Justice and Byers, J. Subba Rao v, Tata Reddi. 
11th February, 1942. O.R.P. No. 1180 of 1941. 


Ciwil Procedure Code (V of 1908), O. 44, r. 1, proviso—Scope—Appli- 
cation for leave to appeal in forma pauperis—Hearing of applicant before 
rejection—If necessary, 

. The proviso to O. 44,r. 1 of the O. P, Code does not make it necessary 
for a Judge to hear the applicant for leave to appeal im forma pauperis before 
rejecting the application, While there is no necessity in law to hear such 
applicant it will tend to maintain confidence if Judges do give applicants 
an opportunity of being heard, being careful, of course, not to allow them 
to travel beyond the documents referred to in proviso to r. 1 of O. 44. 


= Decision in C.M.P. No. 3601 of 1914 and I.L.R. 59 Mad. 805, 
approved; (1940) 2 M.L.J. 570, overruled, 

G. Balaparameswari Rao for Petitioner, 

Respondent not represented. bd 


i K.S. + — 
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x e 
Wadsworth, J. Alamelu Ammal v. Uppili. 
12th. February, 1942. C.B.P. No. 912 of 1940. 


e 

Madras Agriculturist? Relief Act (IV of 1938), S. 8 (2)-~-Promissory 
note by father executed in 1919 and renewed from time to time—Payment 
of more thaw twice the principal—Father not ‘agriculturist’—Death of 
father—Suit against his sons who were agriculturists—Applicability of 8S. 
3 (2). =. ° : 

A promissory note was originally executed in 1919 by a father and re- 
newed in 1925 and again in 1927. Payments made by the father amounted 
to more than twice the original principal but there was nothing to show 
that the payments were made by the father as a manager of a joint 
family out of family funds. The father died on the 27th January, 1938 
and up to his death was paying profession tax and was therefore not an 
agriculturist. ‘The sons against whom the debt was sought tq be enforced 
being agriculturists claimed the benefits of Madras Act IV of 1938. 

Held, that Cl. (2) of 8. 8 of the Act cannot apply because the father 
who made the payments was not an agriculturist. Decision in A.A.O. 
No. 339 of 1938, applied. 

The sons in the circumstances will be entitled to scale down the debt 
under S. 8, Cl. (1), for at the time the Act came into force it was a debt 
due from them and they were agriculturists, The creditor will be entitled 
to a deeree for the original principal with interest at 61|4 per cent. per 
annum from 1—10—1937 until the date of decree and subsequent interest 
at 6 per cent. 


R. Viswanathan and T. R. Sriniwasan for Petitioner. 
R. Kesava Atyangar for Respondent. 





K.S. | 
Burn, J. ` ` Rudrappa v, Malayya. 
17th February, 1942. C.R.P. Nos. 1135 and 1136 of 1940. 


Limitation Act (IX of 1908), Ss. 19 and 4—Promissory note—Eupiry 
of three years from date of execution during summer vacgtion-——Endorse- 
ment of payment after the period during the vacation—If saves limitation. 

Where the three years from the date of execution, of a promissory 
note expired during the summer vacation and after that during the vaca- 
tion an endorsement of payment was made on the promissory note, 

Held, that the endorsement cannot save limitation as the period of 
limitation under 8. 19 is not subjeci to the provisions of S. 4 of the 
Limitation Act. 

A. Gopalacharlu for Petitioner. 

J. R. Gundappa Rao for Respondent. 

K.S. 





Burn, J. Chinnarappa Reddi v. Official Receiver Anantapur, 

19th February, 1942. ` C.R.P. No. 738 of 1941. 

_ Provincial Insolvency Act (V of 1920), Ss. 28 (7) and 34 (2)—Relation 

back of order of adjudication to date of presentation of petition—Effect on 

provability of debt incurred between presentation of petition and order of 
adjudication, : 

If an insolvency petition is presented, for instance, on 3rd January and 
an adjudication order thereon is passed on 3rd February, it will be correct law 
to say that the order of adjudication took effect from 3rd January, but it 
will be a mere misrepresentation of fact to say that the insolvent was ad- 
judged an insolvent on the 3rd January,. or on any other day except 3rd 
February. 

_ The words in 8. 34 (2) of the Provincial Insolvency Act are “when he 
is-adjudged’ an insolvent” and not “when he ig by legal fiction deemed to 
have been adjudged an insolvent”, : 6 

` Accordingly a debt incurred by an insolvent after the presentation of a 
petitign for but before the order of adjudication, will be one provable in 
insolvency. 

T. R. Arunachalam and R. Srinivasan for Petitioner, 

8. Natesan for Respondent. 

ES. 5 
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. > d 
Wadsworth, J.. - 4 Jagannadha Rao- v.’ Narasimham. 
19th February, 1942. | C.R.P. No. 1265 of 1940. 


. . 
Madras sAgriculturists’ Relief Act (IV of 1938), S. 4 (h)—Promissory 
note in favowr of a woman transferred to her: brother for collection who 
obtained a decree thereon—S. 4 (h), if applicable to the debt. 


A: promissory note was transferred by a wogan to her brother and ‘the’ 
transfer endorsement did not show that she rétain@éd any interest in thé * 
note and in the plaint in the suit on the promissory note it was recited that 

the transfer had been made for purposes of collection and that the plaintiff 
had therefore acquired the right to file the suit. A decree having been pass- 
ed,'on an application to scale down the debt, cee 


Held, that the only creditor under the decree is the decree-holder an 
it is only by a payment to the decree-holder that the judgment-debtor can 
satisfy the deeree. It is therefore not open to the decree-holder to say that 
the debt is really due to his sister merely because he may be under an obliga- 
tion after he has realised the decree to pay the proceeds to her. Accordingly 
the debt is not protected by S. 4 (h) of the Act from the liability to be 
scaled down. 


E. Bhimasankaran for- Petitioner. 
V. Govindarajachart for Respondent. 


K.S. 


Wadsworth, J. Muniswami Goundan v, Hanumantha Roya ‘Goundan. 
19th February, 1942. a C.R.P. Nos. 867 and 868 of 1940. 


Madras Agriculturist? Relief Act (IV of 1938), 8, 15—Assigneze of 
right to collect jodi on inam lands within a Zamindari—If a ‘landholder— 
Arrears of jodi due to the assignee—If can be scaled down either as ‘rent’ 


Or “debt? under the Act. . : rt 


“Jodi is rent according to the definition in the-Agriculturists’ Relief Act; 
an assignee of.the right to collect jodi is not however a landholder according 
to the definition’ in the Madras Estates Land Act and since that which can 
be scaled down under S. 15 of Act IV of 1938 is rent payable to a land- 
holder under the Madras Estates Land Act, 8. 15 of Act IV of 1938, will 
not cover that which is rent under Act IV of 1938, but is not payable to a 
landholder as defined in the Madras Estates Land Act. The payment being 
in the nature of rent will not be a debt and therefore it cannot be scaled 
down under.any provision of the Act. ‘The anomaly relates to a substantive 
relief and can be rectified only by the Legislature. 5 


(1940) 2 M.L.J. 935, applied. 
T. R. Srinwasan for Petitioner. 
A, Bhujanga Rao and D. R. Krishna Rao for Respondent. 


K.S. 


Burn, J. Kuttia Pillai, Petitioner. 
20th February, 1942, C.R.P. No, 921 of 1941. 


Practice—Court—If can compel a party to pray for any particular relief | 
for determining the court-fee payable. i . 


The Court hag no power to compel any party to pray for any particular 
relief. Accordingly, where a plaintiff alleged that a decree and subsequent 
proceedings in execution of: the decree were null and void and not binding ` 
on. him but did not ask the Court to make any declaration to that effect, or 
to set them aside as void against him the Court has no power to compel -him - 
to-add a prayer for the cancellation of the decree, if he does not wish to do 
ap. The Court must -determine on the plaint as it is, what the proper court- 
fee payable is and dispose of the plaint according to: law. 


K. V: Ramachandra: Ajar for Petitioner. 
“The Government Pleader (K. Kuttikrishna Menon) for the Crown, 9 


KS. 
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- , Lakshmana Rao, J. Š ©- Gurubasiah v: 
1045 February, 1942. 7 Jangamma. 
: š C.R.P. No. 408 of 1941. 


Transfer of Property Act (IV of 1882), 8. 108—ZLease—Failure of 
rains—f entitles tenant to abatement of rent in the absence of a provision 
im the lease. 


ee In the absence ofẹ prevision in the lease deed a tenant is not entitled 
‘to any abatement of rent on account of failure of rains. 
A? .Gopalacharta for Petitioner. 
K. Kuppuswamt for Respondent. 





K.S. 
Burn, J. Kuppammal v, Subramania Aiyar. 
18th February, 1942. C.R.P. No. 1505 of 1940. 


Minor—De facto guardian—If can impose liability on minor’s estate by 
executing a promissory mote on his’ behalf. 


The de facto guardian of a minor has no power to bind the estate of a 
minor by executing a promissory note on behalf of the minor, 


K. S. Sankara Aiyar for Petitioner. 
. V. Ramaswami. Atyar for Respondent. 


K.S. 
i Wadsworth, J. i Narayana Pattar v. Krishnan Nambudripad. 
| 19th February, 1942. ; C.R.P. No. 563 of 1940. 


Malabar Tenancy Act (XIV of 1930), S. 24—Order determining amount 
of renewal fee and arrears of michavaram—Revision not to be entertained 
as q final order under S. 25 will’ be appealable under S. 50. 


Where an order has been passed under S. 24 of the Malabar Tenancy 
Act determining the amount to be paid as renewal fees and the amount of 
arrears of michavaram no revision can properly be entertained as a final 
order will ultimately be passed under S. 25 of the Act which order will be 
appealable under 8. 50 of the Act. 


,B. Sitarama Rao and P. R. Narayana Aiyor for Petitioner. 
K. P. Ramakrishna Aiyar and. D. H. Nambudripad for Respondent. 


. KS - . 
° Wadsworth, J. I Venkatarami Reddi v, Lingachari. 
20th February, 1942. C.R.P, No. 2517 of 1941. 


Madras Agriculturists’ Relief Act (IV of 1938)—Order under—If open 
to review—Civil Procedure Code (V of.-1908), O. 47, r. 1—Applicability. 


If in proceedings under any special law it can be shown that the Code 
of Civil Procedure governs those proceedings the Court will necessarily have 
those powers which are conferred by the Code. The Code of Civil Procedure 
applies to proceedings under Madras Act IV of 1938, except to the extent to 
which it has been excluded. Accordingly O. 47 of the Code will apply and 
give the Court a power to review an order passed under Act IV of 1938 


or a rules thereunder if it can be shown to fall within the scope of O. 47, 
r. 


K. Krishnamurthi for Petitioner. 
Respondent not represented. 


K.S. 
Abdur Rahman, J. Lakshmanan Chettiar v. Sevugam Serva 
27th February; 1942. C.R.P. No. 1645 of 1941. 


Limitation Act (IX of 1908), Arts. 52 and 85—Scope and applicability, 


The mere supply of different goods on different dates cannot give rise 
to a fresh period of limitation from the date of the last supply. If no 
period of eredit was agreed upon Art. 52 of the Limitation Act would apply 

e N.R,C. 
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e 
and limitation would start from the date of the delivery of the goods on 
each occasion unless the case can be brought within the ambit of Art. 85. 


LL.B, 42 Cal. 1043, not followed. | s 
N. Somasundaram for Petitioner. ne 


V. C. Viraraghavan for Respondent. æ 
K.S. ——— 3 
; NAN, . 
= Burn, d. Vedaranyam Devasthanam*y. Ramaswami Reddiar. 
2nd March, 1942. ’ C.R.P. Nos. 1285 to 1288 of 1941. 


Madras Tistates Land Act (I of 1908), Ss. 56 and 57—“Matter in issue” 
—If same in “rent suit” under S. 77 and “patta suit” under S. 56. 


The “matter in issue” in a rent suit under S. 77 of the Madras Estates 
Land Act is the same as the matter in issue in a patta suit under S. 56. The 
subject is regarded from two different standpoints but it is the same subject. 


B. Sumdaralingam for Petitioners. , 

T. V. Muthukrishna Aiyar and S. Panchapagesa Sastri for Respondent. 

K.S. mn : 

Burn, J. Venugopal Chettiar v, Ramakrishna. 

5th March, 1942. C.B.P. No. 2340 of 1941. 
Civil Procedure Code (V of 1908), O. 32, r, 3 (Madras)—Neat friend— 

If should be resident in British India. 


There is no restriction of residential qualification in O. 32, r. 3 (Madras) 
of the Code of Civil Procedure and a next friend of a minor plaintiff 
is not liable to be removed on the ground of his not residing in British’ 
India.- 


K. V. Srinwasa Aiyar for Petitioner. 
K.. Rajah Aiyar and 8, Narasinga Rao for Respondent. 
K.S. l ERELEDEN 


Wadsworth, J. Cheenabasava v, Dharmalingappa. 
5th March, 1942, C.R.P. No. 971 of 1940. 


Madras Agriculturist Relief Act (IV of 1938), 8. 23—Scope—Sale in 
execulion confirmed and full satisfaction, of decree recorded before Act came 
into force—Application under B, 23 does not lie as no debt subsists. 


Where a sale in execution of a decree wag confirmed on 15th November, 
1937 and full satisfaction recorded no debt is subsisting when Act IV of 
1938 came into force and an application under S. 23 of the Act will not lie. 


V. 8. Narasimhachar for Petitioner. 
A. Gopalacharlu for Respondent. 
KS. 
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TT King; J. AA ` Gopal Naicker v. y. Alagirisami Naicker, 
26th Fenius, 1942, - S.A. No. 629 of 1940, 


Limitation Act (IX of 1908), Art. 181—Preliminary motigage decree 
Providing for payment of mortgage money in seven annual instalments and 
on deftult in payment of any instalment with liberty to decree-holder to sell 
hypetheca for whole amount due—Non-payment of any instalment for 


afour years—Application fog final decree before the fifth instalment became 
* due—Whether barred by limitation. 


A preliminary decree in a mortgage suit passed in June, 1933, provided 
for the payment of the mortgage money in seven annual instalments of 
Rs. 115 each ‘in June of each year, and also that if there were default in 
the payment of any instalment the decree-holder might then proceed to sell 
the mortgaged property for the whole amount of the instalments still 
remaining unpaid, and also for the sum of Rs. 262 which he had provision- 
ally relinquished. No instalment was in fact paid either in 1934, 1935, 1936 
or 1937. On .22nd June, 1938, before the 1938 instalment had become due, 
the decree-holder applied for a final decree. The debtor contended that the 
application was barred by limitation. 


Held, that every fresh default gave rise to a fresh cause of action as 
the decree-holder was at no time bound to enforce the penalty and the 
application for final decree is not barred by limitation. 

T.-L. Venkatarama Aiyar for Appellant. 


A, Swaminatha Aiyar and S. Thiagaraja Aiyar for Respondents. 
K.S. 
Kunhi Raman, J. : Re v. Venkayyama. 
27th February, 1942. C.R.P. No. 1862 of 1941. 


Madras Debt Conciliation Act (XI of 1936), Ss. 2 and 25—Applicabi- : 
lity to claims against debtor not admitted by him. 


The Debt Conciliation Act applies not only to debts admitted to be 
payable by the debtor but also to claims made against the debtor by his 
creditors which may or may not be admitted by him, The fact that the 
liability of a debtor under a promissory note in suit is disputed by him 


goes not deprive him of his right to ask for stay of proceedings under 
S. 25 of the Act, 


V. Viyyanna for Petitioner. 


K. Bhimasankaram for Respondents. 
K.S. 





M.A i 





. Bum, J. i Secretary of State for India in Council 
5th March, 1942. v. Ramayya. 


S.A. No. 962 of 1938, 
Madras Irrigation Cess Act (PII of 1865), S. 1—Water flowing in 


stream through ryotwari patta lands—Pattadar’s right to-—Water taken to 
irrigate dry land—Levy of water cess proper. 


A ryotwari.pattadar has.no riparian -rights in the water belonging to 
Government which flows through his patta land, whether in a natural stream 
or in an artificial channel. Such rights are inconsistent with S, 1 of the 
Madras Irrigation Cess Act. Where water. is taken to irrigate dry lands 
not entitled to any irrigation, water. cess can properly be sharged, 


The Government Pleader (K. Kuttikrishna Menon) for Appellant. 
K. Kuppuswami for Respondents. 





K.S, f ė 
Horwill, J. Hariappa Patla, In re, 
5th March, 1942, Cri.R.C. Nos. 1012 & 1013 of 1941, 


CrLR.P. Nos. 955 & 956 of 1941. 
“Madras Local Boards. Act (XIV of 1920), S. 193 and Sch. VII~ 
Selling of firewood or hay without licence—If offence. 
e NRG. 
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Schedule VII of, the Local, Boards Act, unlike Sch. V of the ‘District 
Municipalities Act and Sch. VI of the City Municipalities Act, does not 
. include: either firewood or hay [Venkatachala Aiyer v. Emperor, (1941) 
M.W.N. (€rl.) 100]. Nor can these articles be brought under 
Cl. (n) of Sch. VII as ‘combustible material’. The latter expression 
should be confined only to things that burn spontaneously or with great 
readiness like explosives. 


Accordingly the selling of firewood and hay without licence are nee 
Offences under S. 193 of the Local Boards Act. 


K. Y. Adiga for Petitioner. 5 


A. S. Sivakaminathan for the Public Prosecutor for the Crown. 
K.S. 





King, J. Sumitramma v. Subbadu. 
Oth; March, 1942.. _ AAO. No. 410 of 1940. 


Evidence Act (I of 1872), S. 115—-Applicability—Objection by defen: 
dant to. jurisdiction accepted—Later suit in, another Court—If defendant 
estopped from objecting to jurisdiction of that Court. 


The appellant sued the respondents for arrears of rent: originally im 
the Court of the Deputy Collector before whom. the respondents took the- 
objection that upon the allegations in the plaint, the appellant had,.not 
established that the property formed part’ of an. estate and therefore that 
no suit lay in the Court. of the. Deputy Collector. The, contention was 
accepted and' the plaint returned for presentation to the proper Court. 
The appellant filed his plaint in the Court of the District Munsif. 


Held,, that the respondents were not estopped from contending that the 
Civil Court hadi no jurisdiction. 


-56 Cal. 584 and A.I.R. 1930 All. 15, distinguished. 


Estoppel consists not in putting forward a. particular view of the law 
but in making a particular representation on a point of fact. 


V. Suryanarayana for Appellant. 
TK. Kuppuswami, for Respondent. 





K.S., 
Horwill, T Narayanamurti,, In re. 
1th March, 1942. _ Cri. Appeal No. 645 of 1941, 


Evidence Act (I of 1872), S. 24—Siatement by a person made on oath 
—Admissibility under S. 24. 


Whether or not a statement made on oath may be said to be made as. 
the result of the holding out of a threat, is always a question of fact. A 
statement made.on oath ‘before a Deputy Registrar of Co-operative Societies 
in the course of an, enquiry. can. be- used against the person. making the 
statement. 


I.L.R. 50 Bom, 56, considered. : : 
. I.L.R; 3 Mad. 271 and I.L.R. 52 Mad. 432, at, | J 
B. V. Subrahanyam for Appellant., 4 
The Public: Prosecutor. (K. L. Ethiraj) for the Crown, s 
K.S; -me 


-n — 
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© King, J. Veerabadrayya v. Subbarayudu, 
4th March, 1942. S.A. Nos. 315 and 1150 of 1940. 


. Civil Procedure Code (V of 1908), O. 21, rr. 58 to 63—Scope and con- 
struction—Debt not immediately payable—Attachadility. R 


Thg existence of facts from a consideration of which it follows in law 
that the garnishee is indebted, will bring the question within the scope of 
O. 21, rr. 58 to 63. Accordingly where a garnishee admitted that he had 

e spurchased certain property hnd had not paid for it and in essence claimed 
only that he was entitled not to refuse payment altogether but only to defer 
it, a suit by the attaching creditor lies under O. 21, rr. 58 to 63. 


A debt which is not immediately payable may nevertheless be attachable 
if it is an obligation already in existence. A right under S. 55 (5) (b) cf 
the Transfer of Property Act to postpone the discharge of the obligation 
does not make the obligation one which is not attachable. A vendee charged 
with the obligation of paying off an encumbrancer to a certain extent may 
defer doing so until the vendor is prepared to contribute the remainder ' 
of the sum due to pay him off completely. f 


K. Bhimasankaran, D. Narasaraju and P. Somasundaram for Appellants. 
‘V. Govindarajachari for Respondent. 


K.S. oe 
- Happell, J. 4 j Kunholan v, Krishnan, 
6th March, 1942, S.A. No. 720 of 1940, 


Malabar Tenancy Act (XIV of 1930), Ss. 33 and 3 (v)—Usufructuary 
mortgagee. from a sub-kanomdar—tIf: tenant entitled to the benefits of S. 33 
of the Act. s 


A usufructuary mortgagee from a sub-kanomdar is not a ‘tenant’ within 
the meaning of S. 3 (v) of the Malabar Tenancy Act and is therefore not 
entitled to the right under S. 33 of that Act to offer to purchasc the landlord’s 
right in kudiyiruppu. : j 


P. Govinda Menon for Appellant, 
'E. P. Ramakrishna Aiyar for Respondent. 


K.S. oe eo 
King, J. £ Meer Shafi Sahib v. Abdul Kharim. 
10th March, ' 1942. oe AAA.O, No. 185 of 1940. 


Civil Procedure Code (V of 1908); O, 22, r, 6 and O., 21, Y. 92—Anpplica- 
tion for setting aside sale—Death of judgment-debtor after the hearing but 
before judgment—Dismissal of application and confirmation of sale—Vali- 
dity—A pplicability of O. 22, r. 6 to ©. cutton proceedings. 


There was an application by a judgment-debtor to set aside a sale in 
execution and after the arguments were heard and judgment reserved the 
* debtor died. The judgment was delivered dismissing the application to set 
aside the sale and confirming the sale. On appeal, ' 


Held, O. 22, r. 12 of the Code of Civil Procedure shows that O. 22, 
r. 6 will apply to proceedings in execution as well as to suits and therefore 
there can be no abatement by reason of the death of a party between the 
conclusion of the hearing and the pronouncement of the judgment. The 
order refusing to set aside the sale is valid and an order confirming the sale 
is a necessary corollary of the order dismissing the application to set aside 
the sale. Though there may be separate applications for setting aside the 
sale and confirming the sale, both the petitions being argued together the 
` provisions of O. 22, r. 6 must apply to the final order in both the applica- 
tions. 


E. Krishnamurthi for Appellant, 
Respondent not represented, 
K.S. . p aee 
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King, dJe >; © ;,. >- The Provincial Government of- Madras ae 
10th March, 1942. : k Govinda Poduval.. 
: nate | A.A.O, No. 637 of 1940. 


- Civil Procedure Coffe (F of 1908), 0. 22, r. 10—Preliminarg y decreé ùn 
pauper suit providing. for court-fee due to ‘Governnient—Right of Govern 
ment to continue the suit and apply for final decree for amount of ceurt-fee, 

A suit was filed in forma pauperis against the defendants claiming the 
unpaid purchase money in respect of .property sold and praying that he 
should be given a charge upon the property for*thatemoney. A preliminary® eè 
decree was passed in plaintiff’s favour declaring that in default of the 
payment of the sum claimed within, a certain period the property involved 
in the suit should be subject to a first charge for the suit claim. After 
obtaining the decree the plaintiff took no further steps in the matter and 
no application was filed by him for any final decree. The Government then 
applied for a final decree to be passed in their favour so that they may bring 
the property to sale and thus realise tlie amount of court- fee due, 

Heid, that in thé circumstances there. was no impediment to the Court’s 
granting leave to the Goveriment under 'O. 22, r. 10 to continue the suit, 
and obtain a final decree because “an interest has been created in favour 
of the Government in the subject-matter of the suit’’.. | 

The Government Pleader (E. Kuttikrishna Menon) for Panes 

Respondent not represented. i 


K.S. KE 
Burn, J. Audisesha Reddi v. The Province of Madras, 
lih ‘March,’ 1942. S.A. No. 939 of 1939. 


Civil Procedure. (V.,of 1908), O. 41, r. 22 (1)—Respondent’s right 
to. thirty days? time for filing cross, objeetions—Disposal of appeal before 
éxpiry of that time—V alidity. 

A respondent is entitled to 80 days’ time for filing any memo of cross 
objections under O. 41, r. 22 (1) of the Civil Procedure Code and the hear- 
ing and disposal of an appeal before the expiry of that, time is without, 
jurisdiction, . 

I.L.R. 13 Mad. 492, referred. 

EK. Krishnamurthy for Appellant. : ' } 

The Government Pleader (E. Kuttikrishna Menon) for Respondent, 

K.S. — 

Wadsworth, J, Satyanarayana v. Johraji Jeeraji by partner J ceraji. 
13th March, 1942. > | C.R.P. No 1637 of 1940. 
_ ~ Madras Agrteulturists’ Relief Act (IV of 1938)—Firm not a ‘person’ 
entitled, to benefits of Act—Individual member. liable for frm debts—Riqht to 
claim scaling down. 


Though an E E association i is not a ‘person? and cannot get the 
benefit of. Act IV of 1938 an individual member of a firm beng personally 
responsible for the firm’s debts can, if he is an agriculturist not otherwise dis- 
qualified,’ claim ‘the right to have the debt scaled down, 

' F. Rangachari for. Petitioner, 
T. Rajegopatan for Respondent. » 
K.S. 


Horwill, J. : io Harinarayana, In re. 
20th March, 1942. -> - Cri. R C. No. 140 of 1942. 
ie (Case Referred No. 10 of 1942). 

Cr iminal Procedure Code (F of. 1898), S. 259—Discharge of accused 
afier charge had been franed—If permissible—Restoration to file of casa 
once disposed, of—If permissible. 

It is not permissible to discharge an accused under S. 259 of the Code 
ôf Criminal Procedure after a charge had been framed. . The Criminal Proce- 
«lure Code contains no provision for restoring a case to file when once it hag 
been disposed of. 

The Public Prosecutor (F. D. eer) > for the Crt 

B. L. Narayana for the Accused, 


K.S. EAR are ea gO? 


. i 35 
Abdus Rahman, J. Raghavayya v. Batchu Jalakshmi Narayanamurthi 
4th March, 1942. . etc. Firm. 


C. R. P. No. 1326 of 1940. 
Partmershib Act (IX of 1932), S. 45 (1}—Scope—Absence of public 
notice of retirement of partner—Effect on liability in respect of contracts. 
ee | S-45 (1) of the Partnership Act deals with the liability of the partners 
in a positive manner an@ provides that it would come to an end only after a 
public notice of the dissolution is given and the law cannot be taken to 
remain exactly as it stood before the new Act had come into existence in 
view of the omission of the words “unless they themselves had notice of 
such dissolution” found in the old S. 264 of the -Contract Act. Pollock and 
Mulla Commentaries on Indian Partnership Act (1934 edition) page 123 on 
this point not approved. ‘ 
Ratangiv. Prem Shankar, (1938) A.L.J. 907 referred to. 
M. Appa Rao for Petitioner. 
N. Vasudeva Rao for Respondent. 





K.S. 
Abdur Rahman, J. Sreenivasa Rao v. Papa Rao. 
6th March, 1942. S. A. Nos. 639, 859 and 860 of 1940. 


Government of India Act, (1935) S.270 (2)—Suit for damages against 
servants of the Crown for wrongful arrest—Burden of proof as to want of 
bona fides. 

A suit for damages for wrongful arrest alleged to have been made 
by police officers (servants of the Crown) falls within the ambit of S. 270 (2) 
of the Government of India Act and the onus of proving want of bona fides 
would lie on the plaintiff and not on the servants of the Crown. 

E. Krishnaswami Aiyangar and N. Suryanarayana for Appellants. 

The Government Pleader (K. Kuttikrishna Menon) and S. Ramamurti 
for Respondents. . 


K.S. —— 
King, J. Ramaiyar v. Lingayya 
9th March, 1942. S. A. Nos. 25 and 26 of 1939, 


Hindu law- Widow—Surrender—Effect on prior gift made to last for 
her lifetime. 

It is contrary to all principles of justice that when a widow has madea 
gift of certain property which shall last for her lifetime, she can defeat 
this gift by committing a kind of civil suicide. When a widow surrenders 
her estate to a reversioner, the gift which she has previously made is not 
thereby invalidated but remains good until she actually dies in a physical 
sense. 

52 M,L.J. 195 followed. 

LL.R. (1941) Mad. 551 referred, 

V. Suryanarayana for Appellants. 

K. Kameswara Rao for Respondents. 





K. S. 
Burn, J. Venkatasubbayya v. Venkatasubbayya 
10th March, 1942. ; C. R. P. No. 2579 of 1941. 


Madras Village Courts’ Act (Z of 1889), S. 73—Interference under—If 
can be on a mere point of law. 

A District Munsif has no jurisdiction to interfere under S. 73 of the 
Madras Village Courts’ Act on a mere point of law. 

P.V. Rajamannar and K. Subba Rao for Petitioner. 

T. Venkatasubbayya for Respondents. 

K.S. e 
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executing a promissory note on his behalf 
Partnership—Partner helping in the winding up—When entitled to remune- 
ration a 
Partnership Act (IX of 1982), S. 22—Applicability—-Debt incurred by a 
partner resulting in benefit to partnership—If sufficient to make other 
partners liable 
——S, 45 (1)—-Scope—A bsence of publie notice of retirement of part- 
ner—Effect on liability in respect of contracts ‘ 


Penal Code (KLV of 1860), Ss. 75 and 511—S. 75 not applicable to offence 
under 8, 511, Criminal Procedure Code (V of 1898), S. 28—Seope .. 


———8, 149—Applicability—‘‘In prosecution of ”—Interpretation Rep. 460 


S. 165—Sale of information relating to question papers of an ex- 
amination, by a public servant—Not an offence under S. 165 


——-8. 294-A—‘‘Drawing a lottery’’—Interpretation Rep. 228 
Practice—Court—If can compel a party to pray for any particular relief for 
determining the court-fee payable Rep, 499 .. 


Provincial Insolvency Act (V of 1920), Ss. 28 (7) and 34 (2)—Relation back 
of order of adjudication to date of presentation of petition—Effect on 
provability of debt incurred between presentation of petition and order 
of adjudication 


Provincial Small Cause Courts Act (IX of 1887), S. 23, Arts. 12 and 13— 
Applicability—Suit by hukdar of a kattalai for arrears of emoluments 
and value of perquisites from devasthanam—Jurisdiction of Small Cause 
Court 

Sch, IT (15y—-Suit for recovery of unpaid purchase money due on a 
sale of land—Jurisdiction of Small Cause Court 

Revenue Recovery Act (II of 1864)—Zamindari—Separate portions of—Tabi- 
lity for whole of the peishcush—Collection by Government for a long 
time from proprietors of separate villages of ‘their proportion of 
peishecush—If estops Government from proceeding against any paruen 
lar proprietor for arrears of the whole peisheush 


Transfer of Property Act (IV of 1882), S. 6 (DD) —Applicability—Deeree 

: for arrears of maintenance and future maintenance in favour of a widow 
—Death of widow after bequeathing all rights to her brother—Appeal 
against decree for maintenance by the defendant—Cross objection by 
legatee regarding rate as claimed in plaint—-Bequest whether transfer of 
right to future maintenance and prohibited by S. 6 (DD) of the T.P. 
Act e 


S, 108—Lease—Failure of rains—If entitles tenant to abatêmené 
of rent in the absence of a provision in the lease 
. 
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Trustees—Majority of trustees, if can elect one of them managing trustee 
and oust the minority trustees taking part in the management Rep. 272. 15 
Workmen’s Compensation Act (VIII oof 1923), S. 2 (1) (d) (as amended 
in 1933)—Scope—Father of deceased workman—When “dependent”. 
ji ` Rep, 406 .. 7 
S. 2 (1), Cl. (n) proviso—Casual employee—When excluded from | 
benefits under the Act 27 ' .. @ l8 
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PRIVY COUNCIL. 
[On Appeal from the High Court of Judicature at Patna.] 


PRESENT:—LorD ATRIN, Loro RUSSELU or KILLOWEN AND 
Sm Grorez RANKIN. 


S. N. Banerji and another .. .. Appellants * 
v. 
Kuchwar Lime and Stone Co., Ltd. 
(in liquidation) and another .. Respondents. 
Transfer of Property Act (IV of 1882), S. 58 (A)—Whether applica- P.C. 


Dlo to an agreement to transfer a partial interest in property such as a 
right to win minerals—Nature of right conferred by S. 53 (A). 


It is possible that S. 53 (4) of the Transfer of Property’ Act ‘only _Kuchwar 
‘applies to an agreement to sell or otherwise dispose of the entirety of a Lime & Stone 
piece of real property and not to an agreement to transfer a partial interest Co., Ltd. 
in property, such as a right to win minerals or cut timber or the like. 


But the section does not operate to create a form of transfer of pro- 
perty which is exempt from registration. It creates no real right: it 
merely. creates rights of estoppel between the proposed transferee and 
transferor, which have no operation sal third persons and ‘not claiming 
under those persons. 

Consolidated appeals from orders of the High Court, Patna, 
refusing the appellants’ petition for restitution of possession 
under S. 144 or 151, C.P.Code. 


J. M. Pringle for Appellants. 
Sir T. Strangman and W.W.K. Page for Respondents. 
Their Lordships’ Judgment was delivered by 


. Lorp A‘rxmy.—These are two consolidated appeals from ford Atkin. 
orders made by the High Court at Patna refusing to the appel- 
lants restoration of possession of limestone quarries in the district 

*P.C.Appeal No. 8 of 1941. 80th July, 1941. 


P.C. 
Baner ji 
v. 
Kuchwar 
Lime & Stone 
Co., Ltd. 


Lord Atkin. 
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. 
of Shahabad. There are two appeals because application was 
originally made by the first two appellants, managing director 
and manager, respectively, of the appellant company. A sepa- 
rate application was afterwards made by the company, the 
appellants in the second appeal. No separate point arises in 
respect of them. The disputes between the parties have already 
twice been carried to this Board and the judgments given have 
made it unnecessary to go into detail in deciding this appeal. In ° 
1928 the Secretary of State granted to the Kuchwar Lime and 
Stone Co., Ltd., the present respondents quarrying leases for 
the term of 20 years of the quarries in question. There were 
covenants in each lease that the lessees would not as- 
sign the lease or transfer any right or interest there- 
under or underlet the whole or any portion of the premises with- 
out the assent of the Board of Revenue of Bihar and Orissa, with 
a provision for forfeiture on breach. In 1933 the lessee company 
went into liquidation and in the same year the company agreed 
with one Bose for the sale to him of the rights under both leases, 
subject to the sanction of the Board of Revenue. In the mean- 
time, Bose was to act as agent for the company, pay to the com- 
pany the dues payable by it to the Government, and work the 
quarries for his own profit. The agreement was not registered. 


In 1934 the Government purported to forfeit the leases for 
breach of the above covenant and gave permission to the appellant 
eompany to enter and work the quarries, which they did. No 
formal lease to the appellants was executed. In September, 1934, 
the respondent company brought a suit against the Secretary of 
State for a declaration that their leases had not been forfeited ; 
and for an injunction to restrain the defendant, his servants or 
agents, from granting leases to the present appellants or others. 
or authorizing them to carry on quarrying operations on the pre- 
mises. The Subordinate Judge dismissed the suit, but‘ in 
February, 1936 the High Court allowed the appeal Kuchwar 
Lime & Stone Co., Ltd. v. Secretary of State’ and made the 
declaration and granted the injunction claimed. On appeal by 
the Secretary of State to the Privy Council in November, 1937, 
their Lordships dismissed the appeal, Secretary of State v. Kuch- 
war Lime & Stone Co., Ltd.? holding that though the agreement 
with Bose purported to transfer to him pending the assent of the 
Board of Revenue a definite interest in the property, yet as the 
transfer was not registered it was invalid and did not operate to 
ereate a forfeiture. l 

. In the meantime, in August, 1936, the respondent company 
filed a petition in the High. Court in the action alleging that the 

1, (1936) I.L.R. 15 Pat. 460.:A.I. R. 1936 Pat. 372. 


2. (1939); E ARLI, 209 : L.R. ooa m IIR 17° Pat. 69 
(P.O). $ 
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Secretary of State and the present appellants, Banerji and Ghose, 
had been guilty of contempt, Kuchwar Lime & Stone Co., Lid. v. 
Secretary of State’ in working the quarries. The High Court 
found all dhe parties to be in contempt: and on receiving an 
apology ordered them to pay the costs. The appellant company 
thereupon withdrew fyom® the quarries and ceased to work 
them. The Secretary of State and the appellants, Banerji and 


“Ghose, appealed to the Privy Council from the order made on ` 


the contempt application. In October, 1938, the appeal was 
allowed, S. N. Banerjee v. Kuchwar Lime & Stone Co., Lid.,? the 
Board holding that the Secretary of State had committed no 
breach of the injunction, and that the other two appellants were 
not within its terms. In November, 1938, the appellants applied 
by petition to the High Court for restitution of possession under 
S. 144 or 151, C.P.Code. On objection being taken that the 
two applicants would have no personal right to possession, the 
company subsequently made a gimilar application. These two 
applications are those which are determined by the orders under 
appeal. 


The appellants say that they were in possession when the 
order in contempt proceedings was made, that they were dispos- 
sessed by the order: and that as the order has been set aside 
justice requires that they should be restored to the position they 
occupied before the wrongful order was made. They cannot rely 
on S. 144, C.P.Code, for no decree was varied by ‘the Privy 
Council; but they rely on the indirect power referred to in S. 151, 
founding themselves upon the words of Lord Cairns in giving 
the judgment of the Privy Council in Rodger v. Comptoir 
D’Escompte de Paris? ‘‘Qne of the first and highest duties of 
all Courts is'to take care that the act of the Court does no injury 
to any of the suitors.” The power expressed in §. 151, C.P.Code, 
“is the Inherent power of the Court to make such orders as may 
be necessary for the ends of justice.” There seems no essential 
difference between the duty and power so expressed. Is it then 
necessary for the ends of justice that the appellants should he 
restored to possession: or did the order in contempt proceedings 
do.them an injury? On the facts at present before the Court the 
appellants, as a result of the judgment of the Privy Council, 
were plainly trespassers. There is in existence a valid lease to 
the respondent company; and the lessors could grant to the appel- 
lants no rights inconsistent with it. In other words, the respon- 
dents are lawfully in possession of the premises, and it cannot be 
necessary for the ends of justice to oust them and put into pos- 
session the appellants who, when in, would have no right to re- 





1. (1936) I.L.R. 16 Pat. 159:A.I.R. 1937 Pat. 65. . 
“rf 2; (1988) I.LAR. 17 Pat. 770: A:1.B. 1938 P.O. 295. 
3. (1871) L.R. 3 P.C. 465: 7 Moo. P.O. (N.S.) 314. 


P.C. 


Banerji 
v. 
Kuchwar 
Lime & Stone 
Co.. Ltd. 


Lord Atkin. 


P.C. 


Banerji 
Ve 
“Kuchwar 
Lime & Stone 
Co., Ltd, 


Lord Atkin. 
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. 
tain possession, No ‘‘injury’’? was done to them in directing 
them to give up possession. But say the appellants: “We were 
not patties to the suit adjudged by the Privy Council, and it does 
not bind us.” As against the respondent company «and the 
lessor, the Secretary of State, this is true so far as estoppel by 
record is concerned. But the law laid down is authoritative.so 
far as it goes. It is no doubt open to a party not bound by the, 


' proceedings to adduce new facts, or fresh points of law, which 


might indicate the previous decision to be inaccurate. But on 
being challenged the best the appellants could do in this respect 
is to revert to a point which was in fact taken in the High Court, 
in the suit for a declaration disposed of by them and not thought 
worth taking by counsel for the Secretary of State before the 
Privy Council. It is that the transfer of interest in the property 
which, according to the judgment of the Privy Council was made 
to Bose by the agreement of 1938, was covered by the terms of 
S. 53-A, T. P. Act: and if so was by that section exempt from 
registration. Now whether S. 53-A applies at all to an agree- 
ment to transfer a partial interest in property, such as a right 
to win minerals or cut timber or the like, is a question which on 
this occasion it is not necessary to determine. It is at least 
possible that it only applies to an agreement to sell or otherwise 
dispose of the entirety of a piece of real property. But the 
words of the section make it quite plain that the section does not 
operate to create a form of transfer of property which is exempt 
from registration. It Creates no real right: it merely creates 
rights of estoppel between the proposed transferee and trans-. 
feror, which have no operation against third persons not claim- 
ing under those persons. The agreement in question according 
to the decision of the Privy Council was an effective transfer of 
an interest in the property. It -was therefore registrable: and 
being unregistered was invalid: and could not operate as a 
breach of covenant so as to cause a forfeiture. This point fails 
the appellants, and they could suggest no other ground for sup- 
posing that they would establish any right to be in possession. 


It is of course possible, though it seems very unlikely, that 
if the appellants were to bring a, suit to establish possession they 
might succeed in eseaping the decision as to forfeiture already 
‘given. Nothing in the present decision will prevent them. All 
‘that is decided is that on the present materials they were tres- 
‘passers, and if reinstated would still be trespassers, and that 
justice does not require such a preposterous conclusion as that 
they should be put back in a position which they have no right 
-tö occupy, and from which a second proceeding would on present 
materials certainly oust them. The High Court in their judg- 
ment apparently came to the conclusion that the appel- 
lants were mot in possession at the time of the contempt 
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proceedings; and were not deprived of possession by the 
order of the Court. Their Lordships would have difficulty in 
' accepting either of these conclusions. But it. is unnecessary to 
discuss thgm: for they have come to the conclusion that the High 
Court’ were clearly right in the third ground for their decision 
that, in any event the appellants were not. entitled to an order for 
restitution: ‘Their. Lordships will humbly advise His Majesty 
* that the appeal be dismissed. The appellants must pay the costs. 


-7 Solicitors for Appellants: Hy. 9. L: Polak & Co. 
ns Solicitors for Respondents: Sanderson Lee & Co. 


K.S. Appeal dismissed. 


t 


oy PRIVY COUNCIL. 
[On Appeal from the High Court of Judicature at Lahore.] 


Present :-—Viscount Simon, L.C., LORDS ATKIN, THANKER- 
TON AND RUSSELL OF KILLOWEN AND Sm GEORGE RANKIN. 


Muhammad Nawaz alias Nazu Petitioner* 
' Vv." 

Emperor .. Respondent. 

Privy Council—Criminal appeals—Limits of jurisdiction—Certijicate 


that petitioner applying for special leave in forma pauperis has reasonable 
grounds—Duty of counsel in giving certificate to have due regard to the 
limits—Privy Council Rules, m. 8. 


The Judicial Committee cannot be asked to re-try or review the facts 
of a criminal case or to set aside conclusions of fact arrived at by the tri- 
bunal below. An appeal on such grounds is indeed an abuse of process of 
Court, Broadly speaking, the Judicial Committee will only interfere where 
there has been infringement of the essential principles of justice. 
Examples of such’ infringement would be: (i) a conviction following a trial 
where there was a refusal to hear the case of the accused, (ii) the trial 
taking place in the absence of the accused, (iit) the accused not being 
allowed to call relevant witnesses, (iv) the tribunal being shown to have 
_been corrupt or not properly constituted, or incapable of understanding the 
proceedings because of the language in which the proceedings were con- 
ducted, and (v) the Court having no jurisdiction either to try the crime or 
to pass the sentence. 


‘Counsel certifying under r. 8 of the Judicial Committee Rules in sup- 
port of a petition for special leave to prefer a criminal appeal must pay 
due regard to these principles. In cases where there is no basis whatever 
on which such a certificate could or should have been given, not only counsel 
who so certify are misusing their professional position but the due course 
of. criminal justice is interfered with if the delay of application to the 
Board is interposed without any valid reason between the judgment of the 
Court in India and the due execution of the sentence which that Court 
thinks it right to pronounce. . 


eee egee eaaa aana amana anaa anana > 


16th July, 1941. 


sa? Tet 
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Petitions for special leave to appeal in forma pauperis 
against the decisions of the High Court of. Judicature at Lahore. 
The Opinion of the Board was expressed by 


Viscount Simon, L.C.—The Judicial Committee han before 
it this morning 18 petitions for specia? leaye to-appeal in criminal 


eases în forma pauperis. All the proposed appeals are from the | 


High Court of Judicature at Lahore, which in each instance has 
confirmed the decision of a Sessions Judge sentencing the peti- 
tioner to death for murder. In each of these 13 cases the papers 
before their Lordships inelude (as r. 8 of the Judicial Committee 
Rules requires) a certificate signed by counsel in India that the 
petitioner has reasonable grounds of appeal to this Board. Their 
Lordships regret to find that, with the possible exception of the 
petition in the case of Rehmat v. King-Emperor, there is no basis 
whatever on which a certificate could, or should, have been given 


expressing the opinion that there were grounds on which the: 


petition could properly’be presented. This is a very - serious 
matter, not only because those who so certify are misusing their 
professional position, but because the due course of criminal jus- 
tice is interfered with if the delay of application to the Board 
is interposed without any valid reason between the judgment of 
the Court in India and the due execution of the sentence which 
that Court thinks it right to pronounce. 


Their Lordships’ attention is called to the fact that this is 
not the first time that a batch of petitions has been brought 
before the Board praying, on wholly inadequate grounds, that 
appeals may be brought against death sentences for murder which 
have been duly confirmed by the High Court of Lahore.” This 
has happened several times, e.g., in May last nine such petitions 
came-before the Board from Lahore, together with one from 
Oudh, one from the North West Frontier Province, and one from 
Sind. In these. cases also the certificates as to reasonable causé 
of appeal, without which no application was possible, were equal- 
ly unwarranted. It is evident that there exists in parts of India, 
and especially in the Punjab, a serious error as to the strict and 
definite limits within which the Judicial Committee entertains 
appeals from a criminal sentence. Their Lordships must assume 
that these certificates are given undér a misunderstanding of the 
true position, as otherwise some of them could only be explained 
as proceeding from an utter disregard of the solemn and serious 
responsibilities of the. counsel who certify. Their Lordships 
therefore desire to re-state, in unmistakable terms, the limits of 
the jurisdiction exercised in criminal appeals by” the Judicial 
Committee, and trust that this explanation will be carefully not- 
ed in the quarters where it seems to be needed and that the 
practice, of which their Lordships have to complain, will cease. 
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“The Judicial Committee is not a revising Court of Criminal 
appeal: that is ‘to say, it is not prepared or required to re-try a 
criminal case, and does not concern itself with the weight? of evi- 
dence, orethe conflict of evidence or with inferences drawn from 
evidence; or with questions as to corroboration or contradiction 
oftdestimony, or as to,whéther there was sufficient evidence to 
satisfy the burden of proof. Neither is it concerned to review 
* the exercise by the previous ‘tribunal of its discretion as to per- 
mitting cross-examination as.a hostile witness or in awarding 
particular punishments. In some of the certificates of counsel 
which are before. their Lordships in connection with the present 
set of petitions the certificate sets out particular reasons why it 
is considered that there is a’ reasonable ground for appeal, and 
these reasons disclose that the certifying counsel has not appre- 
ciated, or allowed for, the fact.that the Judicial Committee can- 
not be asked to review the facts of a criminal case, or set aside 
conclusions of. fact at which the tribunal has arrived. In all 
such cases an appeal on such grounds is useless, and is indeed an 
abuse of the process of the Court. 


“It may be of assistance to counsel, who are considering whether 
they are justified in certifying that a petition of appeal in a 
eriminal case might reasonably be presented, to give illustrations, 
by way of contrast, of what are the limited but very important 
grounds on which a petition in a criminal case may properly be 
presented. Broadly speaking, the Judicial Committee will only 
interfere where there has been an infringement of the essential 
principles of justice. An obvious example would be a conviction 
following a trial, where it could be seriously contended that there 
was a refusal to hear the case of the accused,.or where the trial 
took place in his absence, or where he was not allowed to call rele- 
vant witnesses. Similarly, of course, if the tribunal was shown to 
have been corrupt, or not properly constituted, or incapable of 
understanding the proceedings because of the language in which 
the proceedings. were conducted. Another and obvious example 
would arise if the Court had no jurisdiction either to try the 
crime, or to pass the sentence. These limitations upon the inter- 
ference of the Judicial Committee with convictions arrived at by 
tribunals charged with criminal jurisdiction beyond the seas, 
have been again and again laid down in the clearest terms at this 
Board. It is sufficient to quote Lord Watson’s words: 


“The rule has been repeatedly laid down and has been invariably follow- 
‘ed; that- Her Majesty will not review, or interfere with, the course of 
‘eriminal proceedings, unless it‘ is shown that, by a disregard of the forms 
‘of legal process, or by some violation of the principles of natural justice, 
‘or otherwise, substantial or grave injustice has been done, In re Abraham 


Mallory . Dieta a 





2 (1887) 12 A.O. 459 : 56 L.T. 615. 
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Or, as Lord Dunedin said, ‘‘There must be something so irregular, 
or so outrageous, as to shake the very basis of justice,” Mohindar 
Singh v. The King-Emperor? Their Lordships have. thought 
it right on this occasion to re-state these principles gat some 
length in the hope that it will assist practitioners, who are asked 
to certify: in support of a proposed*petjtion, in determining 
whether it is in accordance with their professional duty to do so. | 
They trust that these observations will have a beneficent effect. 
If, indeed, after this explanation and warning petitions continue 
to .reach the Board which never should have been certified, it 
will be necessary to call the attention of the suitable authorities 
in the area from which such petitions come to the continued 
disregard of the rule by the certifying counsel concerned. Their 
Lordships must make it plain that no reflection is involved upon 
the conduct of counsel or solicitors representing these petitioners 
before the Board to-day: they cannot properly be held responsible 
for improper certificates signed by other counsel in India. Their 
Lordships will therefore humbly advise His Majesty that all the 
petitions should be dismissed. 


K.S. —— Petitions dismissed. 
PRIVY COUNCIL. 
[On Appeal from the High Court of Judicature at Patna.] 


Present :—Lorp ATKIN, Lorp RussELL or KILLOWEN AND 
SIR GEORGE RANKIN. 


Sri Sri Baidyanathji through Sadupadhya 


Sri Sri Bhabaparitananda Ojha .. Appellant * 
v. , 
Smt. Urmila Devi and others .. Respondents. 


Limitation Act (IX of 1908), S. 10—(Before 1929 amendment)— 
High priest of temple elected under the provisions of a scheme under 
wW. 539, Civil Procedure Code and vested, with properties of temple—Ift 
‘‘express trustee’, 


. Though under the general law as it stood before amendment of 8. 10 
of the Limitation Act in 1929 the high priest of a temple was only the 
manager and custodian of the idol or institution and not a trustee, where 
in 1901, such high priest had been elected under the provisions of a scheme 
framed under S, 539, Civil Procedure Code and vested with the properties 
of the temple as trustee, he is an express trustee and a suit by his successor 
on behalf of the idol for the recovery of certain war bonds vested in him 
from his widow and executrix will fall within the words of S. 10 of the 
Limitation Act and cannot be barred by any length of time, 


Vidya Varuthi Thirtha v. Balusami Ayyar, (1921) 41 M.L.J. 346: 


L.R. 48 I.A. 302:1.L.R. 44 Mad. 831 (P.C.), distinguished. 


1. (1982) 64 M.L.J. 77:L.R. 59 I.A. 233:1.L,B. 13, Lah. 479 
(P.O), 


*P.C, Appeal No. 47 of 1940... °:: 7" 30th July, 1941. 
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‘ Decision. of the High Court in Urmila Debi v. Batdyanathji, A.I. R. 
1938 Pat.. 278, reversed. 


Appeal from a decision of the High Court, Patne, dated 
8rd December, 1937, (Wort and Manoharlal, JJ.), reversing the 
original decree of the Sub-Judge, Deoghar, dated 28th June, 
4935. . 


. G. Bagram for Appellant. 
Respondents not represented. 
Their Lordships’ Judgment was delivered by 


Lord RUsseLL or KILLOWEN.—The only question which their 
Lordships have to determine in this appeal is whether the pro- 
perties of the Baidyanath temple were vested in trust in the high 
priest of the temple within the meaning of S. 10, Limitation Act 
(IX of 1908). If the answer to this question is in the affirma- 
tive, the appellant’s suit is not barred by any length of time and 
this appeal must succeed. The suit was brought in the name of 
the deity ‘of the temple, through the present high priest, against 
respondent 1 (who is the widow and executrix of the late high 
priest), to recover from her the principal moneys amounting to 
Rs. 4,200 due on certain war bonds (which formed part of the 
temple properties, but were retained by the widow as such exe- 
eutrix), together with a sum of interest thereon amounting to 
Rs. 2,577-8-0. The suit was tried by the Subordinate Judge of 
Deoghar who, on 28th June, 1935, ordered and decreed that the 
plaintiff was entitled to recover from the widow Rs. 6,777-8-0 
with subsequent interest. He decided in favour of the plaintiff 
on the merits of the case, and upon the question whether the suit 
was barred by limitation (which was issue 5), he held that by 
virtue of a scheme for the temple management settled by a decree 
made on 4th July 1901, the late high priest was an express 
trustee of the war bonds with the result that the action was not 
barred. 


` The widow appealed to the High Court of Judicature at 
Patna. On 8rd December, 1937, the appeal was allowed and the 
suit was dismissed with costs. While agreeing with the trial 
Judge as to merits, the learned Judges of the High Court were 
of opinion that the late high priest was not a trustee, and that 
S. 10 did not apply. In those circumstances, they held that 
Art. 48, Limitation Act, applied, and that the suit had not been 
commenced within the requisite period of three years. It was, 
therefore, barred. Their Lordships are unable to agree with the 
High Court; they agree with the view and reasoning of the Sub- 
ordinate Judge. The decree of 4th July, 1901 was made in 
pursufince of the powers conferred by S. 539, Civil Procedure 
Code, 1882, which ran thus: 

0 2 
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P.C 


Baidyanathji 


v. 
Urmila Devi. 


Lord Russell 
of Killowen, 


P.C, 
Baidyanathji 
Ue 
Urmila Devi 





Lord Russell 
of Killowen. 


10 THE MADRAS LAW JOURNAL REPORTS. , [1942 


e 

“#6. 539, ‘In case of any alleged breach of any express. or constructive 
trusts created for public, charitable or religious purposes, or whenever the 
direction of the Court is deemed necessary for the administration of any 
such trusty the Advocate-General acting es officio, or two or more persons 
having a direct interest in the trust and having obtained the esnsent in 
writing of the Advocate-General, may institute a suit in the High Court 
or the District Court within the local limits ef whose civil jurisdiction the, 
whole or any part of the subject-matter of the trust is situate, to obtain a 
decree—(a) appointing new trustees under the trust; (b) vesting any pro- 
perty in the trustees under the trust; (c) declaring the proportions in 
which its objects are entitled; (d) authorizing the whole or any part of its 
property to be let, sold, mortgaged or exchanged, (e) settling a scheme for 
its management; or granting such further or other relief as the nature of 
the case may require. , 

The powers conferred by this section on the Advocate-General may, 
outside the Presidency-towns, be, with the previous sanction of the Local 
Government, exercised also by the Collector or by such officer as the Local 
Government may appoint in this behalf.’ 


Such a suit was brought in 1897, complaining of the conduct 

of the then high priest of this temple (who was defendant 1 to 
the suit), and praying— 
“that a proper person may be appointed to be Sardar.Panda, and that the 
debuttar properties may be vested in such a person, and that the Court 
may frame rules for the management of the debuttar properties, the said 
order to be made under S. 539, Civil Procedure Code.” 


After a lengthy trial a decree was made, which was subse- 
quently amended, but dated back to the date of the original 
decree, viz., 4th July, 1901. The relevant portions of this decree 
are paras. 1 and 2, which run thus: 


“l, That in the stead of defendant 1 a new Sardar Panda be elected 
to hold office for life according to the second rule given in Sch. A annexed 
hereto and that the said defendant 1 be removed from the said office there- 
on, Defendant 2 being the heir entitled to succeed under the first rule is 
disqualified on account of his minority, but shall be entitled to succeed on 
the death of the Sardar Panda now to be elected provided he be then duly 
qualified under the first rule in the said Sch. A. The said. Sardar Panda 
being duly elected shall be trustee of all the properties movable and im- 
movable devoted to the service of the God Mahadeva Vaida Nath Jiu 
established in mauza Deoghar, district Santhal Parganas within the juris- 
diction of this Court; and that as such trustee he shall be bound to observe 
the conditions of his trust according to ancient usage and as laid down ‘in 
Sch. B. 

2. ` That the whole of the said properties moveable and immovable be 
vested in the said trustee immediately on his election subject to the condi- 
tions hereinafter set forth.” 


The Sardar Panda who was duly elected pursuant to that 
decree, was the high priest whose widow and executrix is defend- 
ant 1 to the suit which is the subject of this appeal. The High 
Court, in coming to their decision, relied upon the case in Vidya 
Varuthi Thartha v. Balusami Ayyar, in which Mr. Ameer Ali, in 


1. (1921) 41 M.L.J. 346:L.B. 48 I.A. 302: LL.B. 44° Mad. 
831 (P.C.). l 
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delivering the judgment of the Board, used the following langu- 
age in reference to high priests of temples and persons in like 
positions: . 

i ‘Called by whatever name, he is only the manager and custodian of the 
idol or the institution. In almost every case he is given the right to a part 
of the usufruct, the mode of, enjoyment and the amount of the usufruct 
| depending again on usage and custom, In no case was the property eon- 
veyed to or vested in him, nor is he a ‘trustee’ in the English sense of the 
term, although in view of the obligations and duties resting on him, he is 
answerable as a trustee in the general sense for maladministration.’’ 

This judgment of the Board is without doubt a correct 
statement of the general law. It was a novel view when pro- 
pounded and it was followed by the amendment made to S. 10 
by the Limitation Amendment Act (I of 1929). But the pre- 
Sent case is one which on its facts is an exception to the general 
rule. In the present case the Court has exercised the powers 
conferred upon it by the Code, viz., to appoint a trustee and to 
vest the property in the trustee. The words of S. 539 and the 
words of the decree are equally plain: and by virtue of the decree 
pronounced under the section, the late high priest was a ‘‘trustee 
of all the propertiesmovable and immovable devoted to the 
service?’ of the temple God. /The war bonds were accordingly in 
fact vested in him in trust for a specific purpose, and the plain- 
tiff’s suit, falling within the words of S. 10, Limitation Act (IX 
of 1908), cannot be barred by any length of time. The appeal 
should, therefore, be allowed, the decree of the High Court should 
be set aside, and the decree of the Subordinate Judge should be 
restored. Their Lordships will humbly advise His Majesty 
accordingly. Respondent 1 will pay to the appellant his costs 
of the appeal to the High Court and of the appeal to His 
Majesty in Council. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 

Respondents not represented . 

K.S. Appeal alowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PREsSENT:—TaE HON’BLE Sim ALFRED HENRY LIONEL LEACH, 
Chief Justice AND MR. JUSTICE HAPPELL. 





Chokkalinga Mudali Appellant* (Plaintif— 
Decree-holder—Petitioner 
n Respondent. 
v. 


‘Manickka Mudali alias Singara Mudali Respondent (1st De- 
eo fendant—Judgment-debtor 
—Respondent—Applt.) 


Provincial InsoWwency Act (V of 1920), S. 44 (2)—Order of absolute 
sischarge-—Effect—Seoured oreditor—Rights of—Realisation of security after 


*8.A. No. 1119 of 1938. 24th Odttober, 1941. 


P.C. 


Baidyanathji 
v. 
Urmila Devi. 


Lord Russell 
of Killowen, 


. 
Chokkalinga 


Mudali ® 


v. 
Manickka 
Mudali. 


Chokkalinga 
< Mudali 
4 v 


Manickka 
Madali. 


Leach, C. J. 
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order of discharge—Deficienoy—Right to personal déoree under O. 34, nö, 
Civil Procedure Code—When arises, 


A secured creditor may prove in the insolvency proceedings, bit his 
right is a contingent one and until the contingency happens he is outside 
the Insolvency Act. If the secured creditor has not during the @nsolyency ` 
proceedings realized his security, or surrendered or valued it, S. 44 (2) 
cannot affect him, because no portion of theedebt due to kim has become, 
provable and the section only applies to debts which are provable in the 
insolvency. Consequently such a secured creditor who realises his security 
after an order of absolute discharge in the insolvency of his debtor, is 
entitled under O. 34, r. 6 of the Civil Procedure Code to a personal decree 
for the deficiency, 


There is no distinction to be drawn between the Provincial Insolvency 
Aet and the Presidency Towns Insolvency Act in this connection. 

Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in A.S.No. 113 of 1937 (A.S. No. 75 of 
1936, District Court, Chingleput) preferred against the order’ of 
the Court of the District Munsif of Poonamallee in M.P. No. 
660 of 1927 in O.S. No. 822 of 1916. 


V. Rajagopalachari for Appellant. 
K. Bhashyam Atyangam and T. R. Srinivasan for Respondent. 


The Judgment of the Court was delivered by 


Tue Cumr Justics—The question for decision in this 
appeal is whether a mortgagee is entitled in law to a personal de- 
cree forthe balance of the mortgage debt when the mortgagor has. 
been adjudicated an insolvent and has obtained an unconditional 
order of discharge. The reported decisions disclose a divergence 
of opinion. The adjudication in this case was under the Pro- 
vineial Insolvency Act, but admittedly there is no distinction to 
be drawn between that Act and the Presidency Towns Insolvency 
Act in this connection. 


On the 4th November, 1910 the respondent mortgaged im- 
movable property to the appellant, who on the 10th October, 
1916 filed a suit in the Court of the District Munsif of Poona- 
mallee to enforce his security. On the 8th January, 1917 he 
obtained a preliminary mortgage decree and on the 29th Janu- 
ary, 1920 a final decree for the sale of the mortgaged property. 
In the meantime, to be exact, on the 13th November, 1919, the 
respondent filed a petition asking that he be adjudicated an 
insolvent. This application was granted on the 18th September, 
1920. On the 28rd February, 1926 the respondent was given his. 
discharge unconditionally. The appellant took no steps to en- 
force his security until the year following the respondent’s dis- 
charge. He then instituted proceedings in execution and the 
property was brought to sale on the 28rd March, 1927. The 
sale proceeds fell short of the amount required to discharge the 
appellant’s debt by the sum of Rs. 383-13-4. On the 9t8 July, 
1927 the appellant applied under the provisions of 0. 34, r. 6 
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s 
of the Code of Civil Procedure for a personal decree for the 


balance. His application was granted on the 27th September, 
1927. ° 


‘ : 

The respondent appealed to the District Judge of Chingleput 
eagainst the order pagsed®on the application under O. 34, r. 6, 
but not against the personal decree itself. The District Judge 
held that in these circumstances the appeal did not lie and re- 
fused to allow the respondent to convert the appeal into one 
against the personal decree. The respondent then appealed to 
this Court which allowed the appeal to the District Judge to be 
converted into an appeal against the personal decree 
and remanded the case to the District Judge for dis- 
posal on the merits. The District Judge in -turn 
remanded the case to the District Munsif, who held that 
the appellant was entitled to a personal decree. ‘The respondent 
challenged this decision in an appeal to the Subordinate Judge, 
who reversed the District Munsif’s decision. This resulted in 
the filing of the present appeal. In the first instance the appeal 
came before King, J., who considered that it should be decided 
by a Bench in view of the conflict of authority. 


The sections of the Act which call for consideration here 
are Ss. 28 (2) and (6), 34 (2), 44 and 47 and their provisions 
will be mentioned in the order most convenient to the question 
raised. 9. 28 (2) of the Provincial Insolvency Act states that 
on the making of an order of adjudication, the whole of the pro- 
petty of the insolvent shall vest in the Court or in a receiver and 
shall become divisible among the creditors, but sub-S. (6) says 
that nothing in the section shall affect the power of a secured 
ereditor to realize or otherwise deal with his security in the same 
manner as he would have been entitled to realise or deal with it 
if the section had not been passed. S. 47 states that where a 
secured creditor realizes his security he may prove for the balance 
due to him after deducting the net amount realized, or if he re- 
linquishes his security for the general benefit of the creditors he 
may prove for his whole debt, or where he does not either réalize 
or relinquish his security he may value it and prove for the 
balance. S. 34 (2) says that save as provided by sub-S. (1) 
{which has no bearing in this case) all debts and liabilities, pre- 
sent or future, certain or contingent, to which a debtor is subject 
when he is adjudged an insolvent, or to which he may become 
subject before his discharge by reason of an obligation incurred 
before the date of the adjudication, shall be deemed to be debts ° 
proyable under the Act. Sub-S. (1) of S. 44, states that an 
order of discharge shall not release the insolvent from certain 
specified debts, but sub-S. (2) says: that subject to sub-S. (1) 


an order of discharge shall release the insolvent from all debts 
E : 
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provable under the Act. iA debt due to a mortgagee is not one 
of the specified debts. ; 


By reason of the provisions of S. 47 the debt of a secured 
creditor is not provable until he has realized his securitf or has 
abandoned it or valued it. Until one of these events has happen- 
ed there is no debt provable in the insolvemey proceedings. ln” 
the course of the arguments it has been suggested by the learned 
advocate for the respondent that a secured debt is at all times 
a provable debt within the meaning of S. 44 (2) and in support 
of this argument he has pointed to S. 34 (2). The argument 
overlooks, however, the provisions of S. 28 (6) and S. 47 whieh 
are the governing provisions so far as the secured creditor is 
concerned. If the argument were to be accepted it would mean 
that ‘once an insolvent had obtained his discharge unconditionally 
the secured creditor would be deprived of the benefit of his 
security. He could not retain the security if the mortgagor 
were released from all liability under the mortgage. This could 
never have been the intention of the Legislature in inserting 
sub-S. (2) in S. 44. 


The real position is that a secured creditor may prove in the 
insolvency proceedings, but his right is a contingent one and 
until the contingency happens he is outside the Act. If the 
secured creditor has not during the insolvency proceedings realiz- 
ed his security, or surrendered or valued it, S. 44 (2) cannot 
affect him, because no portion of the debt due to him has become 
provable and the section only applies to debts which are provable 
in the insolvency. This means that he is entitled to a personal 
decree if the security has not been realized before the discharge 
of the insolvent. If it has and there is a deficiency the balance 
of the debt constitutes a debt’ provable in the insolvency and 
S. 44 (2) will operate to cancel it. 


` Turning now to the reported cases the Allahabad High 
Court in Niaz Ahmad v. Phul Kunwar, held that an order of 
discharge has no more effect upon the rights of a secured credit- 
or than an order of adjudication and consequently. he is 
entitled to a personal decree whenever he has realised his secu- 
rity. The basis of this decision was the opinion that the debt 
due to a secured creditor is not a debt provable in imsolveney 
and the order of adjudication and the subsequent order of 
discharge cannot affect the rights of the secured creditor which 
flow from the mortgage contract. The report does not, however, 
show at what stage the order of discharge was obtained. The 


i question was again raised in the Allahabad High Court in 


Sundar Lal v. Banarsi Das? The report here mentions the date 


1. (1931) L.L.R. 54 All. 428. 
2. 'IL.L.R. (1989) AN. 492. 
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of the order of discharge, but the date of the realisation of the 
property is not given. The judgment in Niaz Ahmad v. Phul 
Kunwar, was however, followed. It would appear that the 
opinion gf the Allahabad High Court is that the secured creditor 
is at all times outside the Act and may obtain a personal decree 
qven if the property has Been realized before the passing of the 
order of discharge. In our opinion this is going too far. 


-~ The Lahore High Court in Haveli Shah v. Mt. Hussaima 
Jan, held that where a creditor of an insolvent holding a mort- 
gage decree realizes the security before the mortgagor obtains 
his discharge the order of discharge prevents the mortgagee 
obtaining a personal decree. It follows from what we have said 
that we regard this case as having been rightly decided. In 
Khupchand Nathmal Marwadi v. Rajeshwar Shankar. Deshpande, 
the Nagpur High Court, however held that a secured creditor is 
debarred from obtaining a personal decree when the mortgaged 
property has been realized after the discharge of the insolvent. 
In this case part of the property was realized on the 23rd 
February, 1929, but the remainder was not sold until the 21st 
March, 1930 and until all the properties had been sold the mort- 
gagee creditor could not ask for a personal decree. Before the 
21st March, 1930 the insolvent had obtained his discharge. It 
also follows from what we have said that we are unable to agree 
with this decision. At no stage of: the insolvency proceedings 
was there a provable debt. 


After the present case had been referred to a Bench by King, 
J., the question was considered by Venkataramana Rao, J.,in 
the unreported case of Athiappa Chettiar v. Ibramsa Pulawar.' 
Venkataramana Rao, J., accepted the opinion of the Nagpur 
High Court, but as already indicated we do not share this 
opinion. 

In the present case there was no surrender or valuation of 
the security and it was not realized during the pendency of the 
insolvency proceedings. ‘Therefore during the pendency of 
those proceedings there was no provable debt and S. 44 (2) could 
have no application. Consequently we hold that the Subordi- 
nate Judge was wrong in reversing the decision of the District 
Munsif. | 

The appeal will be allowed with costs throughout. 

“KS. | Appeal allowed. 





1. (1981) I.L.R. 54 All, 428 

2, A.1L.R. 1988 Lah. 217. 

3. I.L.R. (1940) Nag. 512. 

4, B.A. No. 257 of 1939, Sinco reported in (1941) 2 MUS. 690. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Cunl Jurisdiction,] 


Present:—Tse HON'BLE Sm Aurrep Henry Vion. LEACH, 
Chief Justice, Mr. Justice Wapswokra, AND Mr. Justicp 
PATANJALI SASTRI. 


The Commissioner of Income-tax, Madras .. Petitioner * 
v. 
The Maharajah of Pithapuram .. Respondent. 


Income-taz Act (XI of 1922) as amended by Act VII of 1989—8. 16, 
sub-S. 1, Cl. (¢)—Applicability—Income of 1938-389 derwed from asséts 
comprised in revocable instruments of trust—If can be deemed to be the 
income of the assessee liable to income-tax under 8, 16 (1) (c) as amend- 
ed by Act VII of 1939. 

It is the law in force at the time of assessment which governs 
the assessment and not the law as it was during the year in which the 
income was earned. H, P, Banerjee v, Commissioner of Income-taz, Bihar 
and Orissa, 9 I.T.R. 187, approved. Accordingly the income of the year 
1938-39 derived from the assets comprised in revocable instruments of 
trust and settlement executed by an assessee in favour of his daughters 
on 5th April, 1933, that is, before the commencement of the Income-tax 
(Amendment) Act VII of 1989, can be deemed to be income of the assessee 
under revocable transfers of assets as contemplated by Cl. (o) of sub-S. 
(1) of S. 16 of the Income-tax Act XI of 1922 as amended by Act VII 
of 1939 though such income accrued before the passing of the amending 
Act. 


Reference by the Commissioner of Income-tax, Madras, 
under S. 66 (2) of the Indian Income-tax Act, XI of 1922. 


K. V. Sesha Aiyangar for Petitioner. 
Ch. Raghava Rao for Respondent. 
The Judgment of the Court was delivered by 


Tan Curer Justice.—By four deeds, all dated the 5th April, 
1933 and referred to in these proceedings as ‘deeds of trust and 
settlement’ the assessee settled immovable properties on each of 
his four daughters. The properties were to be held by the 
assessee as trustee during his lifetime. The deeds also provided 
that after his death his eldest son was to be the trustee. The 
assessee reserved to himself powers to revoke the settlements 
or to make fresh dispositions just as he deemed fit. In view of 
the provisions of S. 16 (1) (c) of the Indian Income-tax Act, a 
clause which was inserted by the Amendment Act of 1939, the 
Income-tax Officer held that the assessee was liable to be taxed 
in respect of the income received by his daughters from the 
settled properties during the year of account (1938-1939). The 
assessee objected. He contended that the Income-tax Oficer was 


"taO. NO. BI of 1941. pF ' 15th September, 1941. 
e 
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wrong in giving what he called retrospective ‘effect to the latter 
part of S. 16 (1) (c). Accordingly he appealed ,to the Assistant 
Commissioner who concurred in the order: of the Intome-tax 
Officer. On the application of the assessee the Commissioner of 
Income-tax has referred to this Court under the provisions of 
S. 66 (2) the following ghestim: - .-; > 

“Whether the income of the year 1938-39 derived from the assets com- 
prised in the revocable instruments of Trust and Settlement executed by 
the petitioner in favour of his four daughters on the 5th April, 1933, ie, 
‘before the commencement of the Indian Income-tax Act VII of 1939 can 
be ‘deemed to be income of the petitioner’ under revocable transfers of 
‘assets as contemplated by Cl, (o) of sub-S. (1) of S. 16 of the Indian 
Income-tax Act XI of 1922 as amended by the Indian Income-tax Amend- 
ment. Act VII of 1939”. . 


In referring this question the Commissioner has ‘given reasons 
‘supporting the order of the Income-tax Officer and. we agree with 
him. . oN $ 


. oe 16 (1) (c) says: , 
” kati income arising to any person by virtue of a settlement or dis- 
position whether revocable or not, and whether effected before or after the 
commencement of the Indian Income-tax (Amendment) Act, 1939, from 
agsets remaining the property of the settlor or disponer, shall be deemed 
to be income of the settlor or disponer and all income arising to any person 
by virtue of a revocable transfer’ of assets shall. be deemed to be income 
of the transferor.’ f 4 


It is admitted, as it must be, that the deeds executed by the 
assessee operate to transfer the assets, and being revocable, the 
income arising from the lands transferred must from the Ist 
April, 1989 be deemed to be the income of the assessee. But it 


is, said that the income which the Income-tax Officer proposed to, 


tax’ in respect of the year 1939-40 was income which’ had accrued 
before the passing of the Amendment Act and thaèthis makes all 
the difference. The learned advocate for the -assessee has laid 
stress on the fact that with regard’ to the deeds falling within 
the first part of the clause quoted the Legislature has been careful 
to: state that the provision shall have effect whether. the deed was 
executed before or after the .commencement of the. Amendment 
Act. The fact that there are no words to-this effect in the latter 
part of the clause indicates, he says,.that the Legislature did not 
ifitend income arising from properties which ‘are’ comprised in 
feyo¢able transfers to be taxed until the amending Act had been 
in, force sufficiently long to cover the’ year of account. 


"This argument ignores the plain ‘wording of. the clause and 

the scheme of. the Income-tax Act. When there is income accru- 

ing.to a person by virtue of a revocable transfer of assets that 

income is, to be deemed the income of the transferor. When the 

Income-tax Officer made the assessment. in. this: case the Amend- 

ing Act ‘had come into force. The Incowié-tax Net sdys that an 
e i upy 
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e 
assessee shall pay the tax in respect of the assessment year based 
on the incomé received by him in the previous year. The asses- 
see’s income which the Income-tax. Officer had to assess for the 
year 1939-1940 included the income received from the properties 
which were covered by these revocable deeds of transfer. The 
income had actually been received by” the daughters, but as the 
result of the Amending Act that income must be, deemed to be 
the income of their father. Therefore we agree with the Com- 
missioner of Inecome-tax in his opinion that it is the law in force 
‘at the time of assessment which governs the assessment in this 
case and not the law as it was during the year in which the income 
was earned. The same opinion has been expressed by the Patna 
High Court—See H.P. Banerjee v. Commissioner of Income-tax, 
Bihar and Orissa2 


For the.reasons given we answer the reference in the affir- 
mative. The Commissioner of Income-tax is entitled to his 
costs, which we fix at Rs. 250. 


K.S. ee P answered. in the afirmat: 


gan (FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` {Ordinary Original Civil Jurisdiction] 


Present :—THe Hon’sim Sm Aurren Henry Lione LEAOH, 
Chief Justice, Me. Justice Wapsworta anp Mr. Justice 
PATANJALI SASTRI, 


The Commissioner of Income-tax, Madras . .. Petitioner” 
v. 
Firm of N.V. Abdulla Sahib , .. Respondents. 


Income-tam Act (XI of 1922), 8. 26-A—Firm under a partnership deed 
which does not specify with certainty the individual shares of some minors 
admitted as a body to. benefits of partnership—Application for registration 
—If can be allowed. 


Section 26-A of the Tneomo-tax Act only contemplates the registration, 
of a firm which is constituted under an instrument of partnership which 
with clearness states what the individual. shares of the partners are to be. 

Where où tho death of a partner his widow was taken in as a partner 
and his three sons aid three daughters all of whom were minors were 
admitted to the benefits of the partnership and in the application for 
registration of the new firm under 8. 26-A of the Income-tax Act the widow 
was stated to be entitled to a six annas share, whereas under the deed her 
share was’ really two annas’ the remaining four annas being intended for 
the benefit of the-minors admitted to the benefits of the partnership ap a 
body and not as individuals, 

Held, that the shares of the minors cannot be said to have been speci- 
fied with certainty and the application for registration must be rejected. 
~ > OEE aa 
1. (1940) 1.L.R. 20 Pat. 202. 

*O.P. No. 194 of 1941. 25th September, 1941. 
. 
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Reference by the Commissioner of Income-tax, Madras 
under. $. 66 (2) of the Indian Income-tax Act, XI of 1922. 


K. V. Sesha Atyangar for Petitioner. 
B. Pocker for Respondents. 


- The Judgment of, the? Court was delivered by 


Tre Curr Justice.—The assessees constitute a firm trading 
in timber under the style of N. V. Mammaly and Sons. Before 
the year 1939-40 the firm had been registered under S. 26-A of the 
‘Income-tax Act, and on the 10th October, 1939 an application 
for a renewal of the registration was made. Three. weeks later 
N. V. Abdulla Sahib, the senior partner, died and his death 
resulted in the reconstitution of the firm. His widow was taken in 
asa partner and his three sons and three daughters, all of whom 
are minors, were admitted to the benefits of the partnership. In 
the application for the registration of the new firm under S. 26-A 
the shares of the partners were stated to be: N. V. Ummarkutty, 
six annas; N. V. Kayumma, two annas; N. V. Mariyumma, two 
annas; and K. Bibi (the widow of N. V. Abdulla Sahib) six 
annas. K. Bibi had not in fact a six annas share in the partner- 
ship. Her share was two annas, the remaining four annas be- 
ing intended for the benefit of the minors, who were admitted to 
the benefits of the partnership as a body and not as individuals. 


Clause 5 of the partnership deed states: 


“That the said six minor children, viz., three sons and three daughters 
of the said late N.V. Abdulla are hereby agreed and declared to be admit- 
ted to the benefits of the said partnership. They shall as a body be jointly 
entitled to 2/8 share of the net profits of the business, if any, and the said. 
body shall for the purposes of the partnership be regarded as a unit or a 
single individual so that the benefits of the partnership hereinbefore agreed 
and declared shall enure and accrue to them and the survivors of them at 
the time when the accounts of the partnership are taken from time to 
time.” 


Clause 16 of the deed reads as follows: 


“That in the event of any of the children of said late N.V, Abdulla 
attaining the age of majority, as and when each child of his should attain 
such majority, he or she shall be called upon by the firm or its managing 
partner to elect to become a partner in the business or not to do so, and 
if he or she should elect to become a partner, then his or her share of 
profits shall be as may be agreed to between the parties hereto and him or 
her as the case may be, But if he or she should elect not to become a 
partner then he or she shall be entitled, in the manner hereinafter provid- 
ed, to the payment of what may stand to his or her credit in the separate 
account and also to his or her proper share in the share of profits standing 
on such date to the credit of the body of minor children of the said late 
N.V. Abdulla. The ‘total amount of profits standing at any time to the 
credit of the minor cliildren of said late N.V. Abdulla as a body as here- 
inbefore provided shall at the time of division or whenever required be 
divisible eequally among all the children alive at the time without reference 
to the sex of the ‘children or shares under Mohammadan law. And it is 
also hereby expressly declared and provided that if at any time the amount 
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due to any of the children of late N.V. Abdulla under his or her separate 
account, or as his or her proper share in the profit account, the same shall 
be payabte by the firm only on the expiry of one year from the date of 
demand or intimation.” e 

This clause is reproduced from the statement of the case, but it 
would appear that the words ‘‘be demanged”” or similar words 
have been omitted after the words ‘in the profit account’. 
Throughout, the drafting of this clause is faulty, but reading the 
deed as a whole it is clear that the intention is that the minors 
are not to take a vested share in the fund, but that their rights 
shall be governed by the law of survivorship when the fund is 
distributed. Mr. Sesha Aiyangar on behalf of the Commissioner 
of Income-tax has, however, expressed the opinion that a duly 
constituted guardian of a minor would at any time be entitled to 
withdraw his ward’s share. 


S. 26-A of the Income-tax Act reads as follows: 


“(1) Application may be made to the Income-tax Officer on behalf of 
any firm, constituted under an instrument of partnership specifying the 
individual shares of the partners, for registration for the purposes of this 
Act and of any other enactment for the time being in force relating to 
income-tax or super-tax, 

' (2) The application shall be made by such person or persons, and at 
such times and shall contain such particulars and shall be in such form, 
and be verified in such manner, as may be prescribed; and it shall be dealt 
with by the Income-tax Officer in such manner as may be prescribed.’’ 


5. 2 (6-B) states that the expression “partners’’ includes any 
person who being a minor has been admitted to the benefits of 
partnership. The application which was made for the registra- 
tion of the new partnership clearly did not comply with the 
requirements ofS. 26-A. The individual shares of the partners 
were not correctly specified. The widow was credited with a six 
annas share, whereas she was only entitled to a two annas share 
and nothing was said about the admission of the minors to the 
benefits of the partnership. The Income-tax Officer rejected the 
application on these grounds and there can be no doubt that in 
doing so he was acting in accordance with the law. The Appel- 
late Assistant Commissioner of Coimbatore having upheld the 
Income-tax . Officer’s refusal to register the firm the assessees 
applied to the Commissioner of Income-tax to state a case to this 
Court and in accordance with their request the Commissioner, 
acting under S. 66 (2) has referred the following question: 
“Whether the individual shares of the minors who were admitted to 
the benefits of partnership can -be said to have been specified in the deed. 
presented for registration under S. 26-A of the Act.” 
It will be obsérved that in framing the question in this way the 
Commissioner raises the wider issue whether the deed itself, not 
the application, specifies the individual shares of the minors in 
the benefits-of the partnership. 
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< We have no hesitation in answering the question in the 
negative. No. doubt the deed contemplates the admission of the 
minors to’ the benefits of the partnership, but it does not specify 
with cergjainty what their shares are to be. As the deed stands, 
should one of the minors die before the fund is distributed, his 
er her estate will not participate in the fund. The dead minor’s 
share will go to the survivors. The Act requires the tax in a 
particular year to be levied on the income of the previous year. 
Now, supposing a minor died in the year of assessment he or she 
would have no right whatever in the profits made during the year 
of account, and unless the partnership deed specifically indicates 
what each partner shall receive out of the profits in the year of 
account it is not possible for the firm to comply with the require- 
ments of S. 26-A. The section only contemplates the registration 
of a firm which is constituted under an instrument of partner- 
ship which with clearness states what the individual shares of the 
partners are to be, and that is certainly not the case here. The 
minors as a body cannot be regarded as a taxable unit. 


. As the question referred is answered in the negative, the 
Commissioner of Income-tax is entitled to his costs, which we fix 
at Rs. 250. ; 


K.S. Question answered in the negative. 





“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice VENKATARAMANA RAO.: 


K. Stanumurthiayya and others .. Appellants* 
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K. Ramappa and others .. Respondents. 


(Defts. 1, 3 to 5, 2, 6 tg 8 & 10 to 18). 


`- Hindu law—Inheritance—Murderer Remand from “inheriting victims 
‘estate—Issue of murderer—Rights. 

One N the last male owner. died leaving ‘him surviving his widow and 
a daughter, The widow was murdered by her daughter and son-in-law. N’s 
deceased divided brother’s sons sued to recover the estate from the 
daughter’s sons, . < 
i Held, that the daughter's; sons are entitled to inherit to their 
grandfather's estate in spite of the fact that their mother murdered their 
grandmother, Though they are related to the murderess they do. not trace 
title through her, 
-~ Kenehaia v: Girimallappa, ` (1924) 47 M.L.J. 401: LR: 51 I.A. 
368 : I.L.R. 48 Bom. 569 (P.C.), relied on. 


; Appeal against the decree of the. Court of the Subordinaté 
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No. 97 of 1934. protewea” against the decree of the Court of the 


‘District Munsif of Udipi in O.S. No. 427 of 1931. 


K. ¥. Adiga and S. Ramayya Nayak for Appellants. 

K. Srinivasa., Rao for Respondents. ° 

The Court delivered the following, oe ` 

JUDGMENT.—The question for decison in this second 
appeal lies in a narrow compass. One K.. Narayanayya was the 
last male owner of the property involved in the suit out of which 
this appeal- arises.: He died leaving him surviving his - widow 
Nagamma and a daughter Lakshmi. Nagamma was murdered 
on 27—9—1928. by .her daughter Lakshmi and her son-in-law. 
Defendants 1 to 5 are the sons of Lakshmi and defendants 6 to 
13 are the lessees under Nagamma in respect of the suit property. 
The plaintiffs are the sons of K. Ramakrishnayya, the deceased 
divided brother of K. Narayanayya. The question in contro- 
versy is whether the plaintiffs are entitled to succeed to the suit 
property in. preference to defendants 1 to 5. The case for, the 
plaintiffs is that as the defendants are the sons of the murderess 
Lakshmi, they are disentitled to succeed to the suit property and 
that they as next heirs are entitled to it. The learned District 
Munsif gave a decree in favour of the plaintiff, but the learned 
Subordinate Judge reversed this decision. 


The question is which view is tenable.- It is now settled 
by’ the Privy Council that a murderer cannot succeed as heir of 
the pérson whom he murdered.. This proposition was laid ‘down 
in Kenchava v. Girimallappa, affirming the decision in Giri- 
mallappa Channappa v. Kenchava2 After stating that the 
murderer: was disqualified Lord Phillimore, who delivered ' the 
judgment of the Board proceeded to state the legal consequence 
of this doctrine in regard to the devolution of the estate of the 
murdered man as follows: 


“The second question to be decided is whether title can be claimed 
through the murderer, If this’ were so, the defendants as the murderers 
sisters, would take precedence of the plaintiff, his cousin. In this matter 
also. their Lordships are of opinion that the Courts below were right. The 
‘murderer ‘should bé treated as non-existent and not as one who forms the 
‘stock for a fresh line of descent, It may be pointed ae that this view 
was also takenin the Madras caso just cited,’’ 


The Madras case referred to is Vedanayaga Mudaliar v. Vedam- 
mal3- . The. view that the learned Lord was referring to was, I 
believe,: the view expressed’ at page 601; namely, ‘‘the beneficial 
interest in the inheritance vests in those who would be entitled 
to it were the ‘guilty heir out-of the’ way.” In an éarlier passage 


; their rahap pronounced‘ the view copter by ` “the High 
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Court in Vedanayaga Mudaliar v. Vedammal,} that the legal 
estate might vest in the heir though the beneficial interest would 
not, as unsound on the ground that the theory of legal and equi- 
table estates is no part of Hindu law. What their Lordships 
must be Kae to have approved is the view in so far as it states 
that the inheritance vests,in those who would be: entitled to it 
were the guilty heir dut of the: way without the qualification of 
the ‘beneficial interest’. In the case before the Privy Council, 
there was a dispute as to who should succeed as heir of the last 
male owner—the sisters of the murderer, who; were also the 
father’s brother’s daughters of the last male owner or the father’s 


sister’s son. Their Lordships said that if., the: murderer, 


was regarded as the stock for a line of descent, then the sisters 
would certainly take the estate in preference. to the father’s 
sister’s son but as he could not be considered to be a fresh stock 
of descent and title cannot be traced through him, the sisters 


gould not succeed on that ground. Their Lordships considered 


however the question that though they were related to him, 
whether they could not still sueceed in their own right, as the 
father’s brother’s daughters of the last Owner; and they were 
held not entitled to succeed on the application of another rule of 
law, namely, that a male bhandw succeeds in -preference to a 
female bhandw. The principle that is clearly deducible from 
this decision is that the test of disqualification is not relationship 
but whether the title is traced through the murderer. This is 
also made clear by their observations with reference to the deci- 
sion in Gangu v. Chandrabhagabat.” This j is how their Lordships 
explained that decision: 

“In that case, the wife of a murderer was held entitled to succeed to 
the ‘estate of the murdered man; but that was not because ‘the wife deduced 
title through her husband, but because of the principle of Hindu family law 
that a wife becomes a member of her husband’s gotra, an actual relation of 
her husband’s relations in her own right, as it is called in Hindu law a 
gotraja sapinda,” 

If this observation is read with’ the observation made by 
Chandavarkar, J., in the same case (32 Bom. 275) with refer- 
‘ence to the title based on the wife being gotraja .sapinda, the 
matter is placed beyond doubt. This is how Chandavarkar, J., 
observed at page 294: 

“Tt is no doubt because she is the husband’s wife that she becomes 
‘a gotraja sapinda of the deceased. In other words, her ‘status as wife is 
the cause of her status as gotraja sapinda. ‘The former is the cause; the 
latter is the effect.......... But...the sapindaship is an entity by itself, 
distinct from, though arising out of, the cause. And it. is the sapindaship 
which is the immediate cause of her heirship.’’ 


If the principle of the Privy Council decision is applied to the 
presènt dase‘defendants I to 5 would be exititled! ta: inherit to 
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Stanu- their grandfather’s. estate- in. spite. of the fact that their mother. 
TEDA murdered Nagamma. Though they: are related to her, they do not: 


Ramappa. trace- title through ‘her. The mother should be treated as non- 
existent and further she could never become a fresh gtock of 
descent.. Considerable. reliance was: placed. by Mr. Adiga on 
two: decisions- ofthe. Lahore High Coust reported in Mst. Jing 
Kaur v. Indar SinghS.and. “Har: Bhagwan v. Hukam Singh? 
which took a contrary view.. But those decisions cannot be held 
to be correct in‘view of the decision of the Privy Council in 
Kenchava v. Girimallappa® ` (Vide the criticism of the learned. 
editor of Mayne’s Hindu Law, page 729 foot-note 3). It seems. 
to me that the view taken by. the learned Subordinate Judge is: 
sound. : 


“In the rit the er appeal fails and is dismissed with 
costs. Leave to appeal alas a 
KS. . E D Give tera |, ` , ian dismissed. 
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Krishnappa Chettiar. ae vy ssi Bangah (PI). 
Manikkam Madras Agridiliiinists’ Relief Act tay of 1938), 5. 3 (ii), Proviso (B)— 
Chettiar Partner assessed ‘to’ profession-tax on his personal income and the firm of 
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which he was: member also separately assessed to profession-tae—If per- ' 
sonal. income and share-in firms moome can be added together to bring the 
pama debtor within the limit laid down im proviso B to 8, 3 (ii) of Act IV. 


“When a firm has been assessed to-profession-tax the individual mem- 
ber of that firm:cannot be assessed again on their share of the income. of. 
the firm. In applying. Proviso B of -8..3 (ai) of Act IV of 1938 to a partner 
who is an agricultarist ` debtor, one is not entitled to take into consideration 
lis: share of- the income of the firm which has been separately assessed to 
profession-tax in addition to his personal income in respect of which he has 
actually been ‘assessed. to profession-tax, 


A partner of a firm may claim to be an agriculturist and ag an agri- 
culturist scale down his liability under ‘a partnership debt, though the - firm 
itself. may be paying a large sum as profession-tax. But this anomaly . is 
not g. sufficient justification for adding to- the words of the proviso other 
words which. at does, not . contain, i 
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. 7 
Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O.S. No. 203 of 1938, dated 15th March, 
1939. 


V. Ramaswami Aiyar for Appellants. 


. A. 0. Sampath Ah iyangar and C. D. Venkataraman for Res- 
pondent. 


The Judgment of the Court was delivered by 


WaADnswoRTH, J.—The appellants are certain of the defendants 
in a suit on a mortgage deed (Ex. A), dated 6th March, 1926. The 
mortgage was executed by four brothers, namely, defendants 1 
to 3 and one Gopalaswami who is dead and who is represented by 
defendants 4 to 8. The appellants represent the branches of the 
ist and 3rd defendants who were held by the lower Court not to 
be agriculturists. The only question argued in appeal relates to the 
correctness of this conclusion. 


It was conceded in the lower Court that the appellants had a 
saleable interest in agricultural property, but the plaintiff sought 
to exclude them from the benefits of the Act on the basis that both 
the Ist and 8rd defendants had been assessed to profession-tax 
sé as to bring them within the purview of proviso (B) to S. 3 (ù) 
of the Act and applying S. 6 of the Act, the same exclusion ope- 
rated against the sons of these two: defendants. The evidence re- 
garding the assessment of these two defendants to profession-tax 
was. by no means complete. With reference to the 1st defendant 
_ there was a certificate (Ex. D) showing that he was assessed to 
profession-tax for the half years ending 31st March, 1936 and 30th 
September, 1937 on a half yearly income of Rs. 300 which of course 
is not sufficient to disqualify him under proviso (B). There was 
also filed an extract from the Profession Tax Demand Register 
(Ex. D-1) which showed that in 1936-87 the firm of S. M. P. C. K. 
Chidambaram Gounder was assessed on a half yearly income of 
Rs.. 860 and the plaintiff gave evidence that the 1st defendant was 
a partner in that firm, though his evidence was a little obscure. The 
1st. defendant himself said that he was a working partner with 
Chidambaram Chetti getting a five annas share during the relevant 
period. No question was asked to elucidate the difference in the 
name of Chidambaram Chetti from the name.of the firm Chidam- 
baram Gounder, and he was not asked whether Ex. D-1 related 
to the profession-tax of the firm of which he was a partner. With 
reference to the 3rd defendant the evidence is even more incomplete. 
Ex. E shows that the 8rd defendant was assessed to profession tax on 
a half yearly income of Rs. 200 for the half year ending 31st March, 
1936 and on a half yearly income of. Rs, 180. for. the two suc- 
‘ceeding half-years. . This certificate, like Ex. D, does not state 
that he was assessed within the period referred to in Proviso (B). 
There isealso an extract from the Profession-tax Demand Regis- 
ter (Ex. E-1). “which. shows that the. frm- of K. N. Ponnuswami 
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Gounder. was assessed on a half-yearly income varying between 
Rs. 1,600 and Rs. 2,000 for the relevant period; but this register. 
just like Ex. D-1, does not show the actual date of the assessment. 
The plaintiff says that the 3rd defendant is a partner ip the firm 
of K. N. Ponnuswami Gounder and Co., receiving a four annas 
share of the profits. But-he makes the mistake of saying that Ex. E 
relates to the 3rd defendant’s profession-tax for that business and 
that Ex. E-l relates to the following year. The evidence of the 
1st defendant is that the 3rd defendant was a partner with Ponnu- 
swami Chetti not Ponnuswami Gounder, and that his share might 
be a four annas share. He appears to concede that Ex. B-1 is 
the relevant assessment document. It will appear that the precise 
facts regarding the assessment to profession-tax have not been very 
clearly elicited, though it would seem probable that each of these 
defendants has been assessed to profession-tax on his personal in- 
come and that each of them is a member of a firm whieh as such 
firm has been separately assessed to profession-tax. 


Assuming for the moment that the personal income assessed 
to profession-tax ‘together with the party’s share in the firm’s in- 
come which has been taxed, would, in the case of each of these 


- defendants, if added together, be sufficient to bring them within 
` the limit laid down in Proviso (B), is such a procedure contem- 


plated by the terms of this proviso? Proviso (B) disqualifies a 
person who within the relevant period has been assessed to pro- 
fession-tax on a half-yearly income of more than Rs. 300 derived 
from a profession other than agriculture. ‘Person’ under Act IV 
of 1938 does not include an unincorporated company or association. 
It would seem therefore to follow that what disqualifies a person 
under proviso (B) is the individual assessment of that person to 
profession-tax on a certain stipulated income. Under the District 
Municipalities Act, however, a partnership is included in the defi- 
nition of ‘company’ and for the purposes of profession-tax a com- 
pany is a separate unit classified and assessed to ‘profession-tax 
without reference to the private income of the individuals of whom 
the firm is composed. It has, we think, been settled that when a 
firm has been assessed to profession-tax, the individual members 
of that firm cannot be assessed again.on their share of the income 


of the firm. The principle laid down in Davies v. President of the, 


“Madras Municipal Commissioner!, has been treated as applicable 
under the new District Municipalities Act in Narasimha Rao v. 
Chairman .Municipal Council, Narasaraopel?. It does not appear 
‘that when an individual is assessed to. profession-tax under S. 98 


‘of the Madras District. Municipalities Act, the income to which 


he may be entitled as a member of a firm which is separately assess- 
‘ed will be taken into consideration. i in determining the class into 
‘whith his income wil! fall under Sch. IV, Rule 16. Whether that- 
be so or not, the tax Buna on the firm i is ċlearly an assessment 
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on that firm as the separate unit and the tax imposed on the indi- 
vidual is imposed upon that individual without reference to his 
capacity as a member of the firm. It seems therefore tô follow 
that when the firm is assessed to profession-tax, it cannot properly 
be said that the individual partner is assessed to profession-tax, 
though no doubt indirgetlyehe pays that tax. Granting so much, 
it is difficult to say that in applying proviso (B) one is entitled to 


* take into consideration not only the income in respect of which the 


alleged agriculturist has been actually assessed to profession-tax 
under the District Municipalities Act, but also his share of the 
income of a firm, which firm has been separately assessed to pro- 
fession-tax. No doubt this conclusion may involve the anomalous 
result that a partner of a firm may claim to be an agriculturist and 
as an agriculturist scale down his liability under a partnership 
debt, though the firm itself may be paying a large sum as profes- 
sion-tax under the District Municipalities Act. But the fact that 
the words of the proviso lead to an anomalous result ig not in our 
opinion a sufficient justification for adding to those words other 
words which the proviso does not contain. 


Our attention has been drawn to the decision in Somappa v. 
Venkataswami Chetti! That was a case relating to the exclusion 
of a person from the definition of ‘agriculturist’ by reason of the 
fact that the partnership of which he was a member had been 
.assessed to income-tax. It was pointed out that when the income 
of a partnership is assessed to tax under the Income-tax Act, what 
is really assessed is nothing else than the income of the individual 
partners and having regard to the terms of the Income-tax Act, it 
could not be said that the individual partner had not been assessed 
to income-tax when the firm of which he was a member had been 
so assessed. It was therefore held that for the purpose of applying 
proviso.(A) to S. 3 (ii) of Act IV of 1938, the tax to which a person 
‘had been assessed as a member of a partnership had to be taken 
into consideration in deciding whether or not a person was an 
agriculturist. We do not think that the principle of this decision 
is applicable to a case of assessment to.profession-tax, the reason 
_ being that profession-tax under the District Municipalities Act 
is assessed on the basis that the firm is a distinct person and there 
‘appears to be-no assessment of the individual as a member of the 
‘firm. In this view we must differ from the conclusion of the learn- 
ed Subordinate Judge and hold that the appellants have not been 
‘shown to be disqualified from claiming relief as agriculturists. 


-1> The 12th defendant, one of the minor sons of the 1st defendant 
has, apparently owing to some difficulty about his guardian, not 
‘been made one of the appellants before us. But he stands in 
exactly the same position as the other sons of the first defendant 
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ir A . 
and it would be inequitable not to give.to him the relief to. which 
he is entitled on our findings. 


In ‘the result therefore the appeal is allowed with costs and 
the decree of the lower Court will be modified so as to®make de- 
fendants 1, 3, 9 to 12 and 15 liable only for Rs, 3,500 (half the 
principal) and interest at 64 per cent. pew annum from 1st Octe- 
ber, 1937 to the date of plaint, namely, Rs. 220 and thereafter 


at the same rate till the date fixed for payment which will be’ 


three months from today and proportionate costs in the lower 
Court and subsequent interest at 6 per cent. 


K. S. Appeal allowed. 


A ah | 


IN THE HIGH COURT OF JUDICATURE ay MADRAS. — 
Present :—Mr. JUSTICE SOMAYYA. 


Kalitheerta Pillai ` © a. Appelant* 
f (Plaintiff —Appelant} 


V, 


Chellathammal alias Ammamuthammal .. Respondents. 
and others (Defendants 1 to 6 Respts.) 


. Hindu law—Adoption—Joint family—Widow of coparcener—Adoption 
by—Surviving coparcener lunatic incapable of giving consent—Consent ofi 
divided sapindas—If sufficient to make adoption ‘valid—Majority of sapin- 
das refusing consent out of improper motives—Consent of minority of 
sapindas—Sufficiency, : 

The consent of the majority of the sapindas is. not always essential 
for the validity of an adoption by a Hindu widow and an adoption made 
with the consent of only two out of six sapindas of equal degree is not 
invalid on that ground if the refusal of consent by the majority of 
sapindas was actuated by improper motives. (Venkatakrishnamma vV. 
Annapurnamma, (1899) 10 M.L.J. 73:I.L.R. 23 Mad. 486 and Subrah- 
manyam v. Venkamma, (1903) 13 M.L.J. 239:I.L.R. 26 Mad. 627, 
followed). 

But the widow of a deceased member of a joint Hindu family cannot ` 
make a valid adoption to her husband with the consent of the divided 
sapindas when there is only one copareener alive who by reason of mental 
infirmity is not in a position to give or withhold his consent. i 


Appeal against the decree of the District Court of Tinnevelly. 
dated 27th October,.1939 and passed in A.S. No. 159 of 1936 pre- 
ferred against the decree of the Court of the Subordinate Judge 
of Tinnevelly in O.S. No. 83 of 1934. | 
TA. Viswanatha Sastri and R. Wandan an a for Appel- 
lant. 

-K.R. ‘Reigeawaid angah and S.. Venkatesan., for Res- 
pondents. 
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“The Court delivered the following 


JupGMENT.—This case raises a very important question whe- 
ther the widow of a deceased member of a Hindu joint family 
can make?a valid adoption to her husband with the consent of 
the divided sapindas when there is only one coparcener alive who 
by reason of mental isfirmity is not in a position to give or 
withhold his consent. Plaintiff had a brother Sethuramalingam 
Pillai who died on 6th January, 1926 leaving two widows, defen- 
dants 1 and 2 and a daughter the third defendant. At that time 
the father of the plaintiff and Sethuramalingam Pillai was alive 
‘and he died in July, 1926 leaving a widow the sixth defendant 
‘in the suit. Defendants 1 and 2 adopted the fourth defendant 
with the consent of certain divided sapindas of their husband on 
the 11th December, 1980. At that time, it is common ground 
that the plaintiff was suffering from some mental infirmity. 
Paragraph 8 of the plaint states that from the beginning of the 
year, 1926, the plaintiff was not in a sound state of mind and 
paragraph 10 states that since the beginning of the year 1931 the 
plaintiff completely recovered from the unsound state of mind 
from which he had been suffering for about five years. The 
trial Court (the Subordinate Judge of Tinnevelly) held that the 
plaintiff was from January, 1926 to January, 1931 so totally 


. devoid of his senses as to disqualify him from inheriting his 


father’s properties. On appeal the District Judge confirmed the 
finding of the trial Court that the appellant was insane at the 
time of the adoption. The plaintiff being the only coparcener 
and his state of mind being such as has been found by both the 
lower Courts, the question is whether the adoption made by the 
defendants 1 and 2 with the consent of divided. sapindas is valid 
in law. There were six divided sapindas and two of them gave 
their consent and the remaining four wrote refusing to give 
their consent. The six agnatic relations were of equal degree 
of relationship being the sons of the plaintiff’s grandfather’s 
brothers. The main reason given by the four reversioners for 
withholding their consent is, as stated in the replies, that the 
plaintiff was in proper senses and that therefore there was no 
necessity for an adoption. This has been found by both the 
Jower Courts to be false and that at the time when their assent 
was sought, the plaintiff was actually insane. For this reason, 
both the lower Courts have held that the refusal by the four dis- 
senting sapindas was actuated by improper motives. I have gone 
through the several replies and I agree with the lower Courts that 
the reasons given for withholding their consent are wholly im- 
proper. Thus, we are left with the consent of two persons whose 
consent is beyond any attack. On the authority of the decisions 
of this Çourt in Venkatakrishnamma v. Annapurnamma,: and 


1. (1899) 10 M.L.J. 73:I.L.R. 23 Mad. 486. 
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Subrahmanyam v. Venkamma,: the adoption would be valid not- 
withstanding four out of the six sapindas of equal grade, with- 
holding their consent because their refusal was actuated by im- 
proper motives. In a case of this kind it is not a quwestion of 


majority or minority. If the majority of the sapimdas consent, ° 


then there will be a presumption in favoyr of the consent being 
bona fide. But where the majority refuse, it cannot be said 
that it is not open.to the widow to prove that the refusal was 
actuated by improper motives. In Venkatakrishnamma v. Anna- 
purnanvma* Subrahmania Aiyar, J., says this:— 


“Tt should, at the same time, be borne in mind that'a mere numerical 
majority, whether in favour of or against an adoption, will not by itself 
determine the question, Adoption being a proper act it will be presumed 
that when the majority give their assent such assent was given on bona fide 
grounds. If, however, it be shown that the majority give or withhold their 
assent from improper considerations, such assent or dissent will be of no 
‘avail to the party relying on it.” 


In Subrahmanyam v. Venkamma; Benson and Bhashyam 


| Alyangar, JJ., referred to the above observations with approval. 


It is urged by the learned advocate for the appellant that 
a widow can make an adoption only if she gets the consent of the 
majority of the sapimdas and where, as in this case, she has not 


been able to get the consent of the majority, the adoption is not - 


valid. I do not agree with the contention. No decision has been 
brought to my notice which says that the consent of the majority 
of the sapindas is always essential for the validity of an adoption. 
I therefore hold that the adoption is not invalid on this ground. 


The next and the most important question is whether defend- 
ants 1 and 2 were entitled to get the-consent of the divided agnates 
for the reason that the plaintiff was at the time of the adoption 
mentally defective and not in a position to give or withhold his 
consent. It is urged for the appellant that the Judicial Com- 
mittee has definitely laid down that in the case of joint families, 
the widow of a deceased coparcener must seek the requisite 
authority. within that family. If the husband himself gave his 
authority, she might adopt. But if the husband did not give his 
authority and the widow has to get the consent of the sapindas, 
it is urged that it is only within the joint family that she must 
seek the requisite assent. Mr. Viswanatha Sastri urges that as 
the joint family continues even when one male member exists, a 


. 


widow cannot make an adoption unless she gets the consent of i 


that person and that if that person refuses his consent even 
though for improper reasons, she cannot travel outside the joint 
family and seek the authority of divided sapindas. His next 

X F bi 3 at St 
1, (1903) 18 M.U.J. 239:I.L.R. 26 Mad. 627. i 
2, (1899) 10 M.L.J. 73:I.L.R. 23- Mad. 486. 
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proposition is that even where the sole male member of the joint 
family is a lunatic-or a minor, she has no right to travel outside 
the joint: family and make an adoption with the consent* of the 
divided sıpindas. Collector of Madura v. Moottao Ramalinga 
Sethupathi, was a case of a divided family but the Judicial Com- 
mittee stated the law gs tò the case of a joint family in the 
following terms: 


‘The question who are the kinsmen whose assent will supply the want 
of -positive authority from the deceased husband, ‘is the first to suggest 
itself. Where the husband’s family is in the normal condition of a Hindu 
family. i.e., undivided—that question is of comparatively easy solution, In 
such a case, the widow, under the law of all the schools which admit this 
disputed power of adoption, takés no interest in her husband’s share of 
the joint estate, except a right to maintenance. And though the father 
of the husband if alive, might, as the head of the family and the natural 
‘guardian of the widow, be competent by his sole assent to authorize an 
adoption by her, yet, if there be no father, the consent of all the brothers, 
who, in default of adoption, would take the husband’s share, would proba- 
bly be required, since it would be unjust to allow the widow to defeat their 
- interést by introducing a new copareener against their will,” 


fs The ease of a joint family. came up for decision before the 

Judicial Committee in Sri Virada Pratapa Raghunada Deo v. Sri 
Brozo Kishoro Patta Deo2 There the widow of the holder of an 
impartible estate ignored the husband’s coparcener and got the 
eonsent of a divided sapinda. She also set up the written authority 
of the husband. The Judicial Committee held in favour of the 
written authority and upheld the adoption. But they laid down 
the law on the subject having regard to the way in which Holloway 
J., treated the question in the High Court. At "page 81 they say 
this: — 


“Positive “authority, then, does not do more than establish that, accord- 
ing to the law of Madras, which in this respect is something intermediate 
between the stricter law of Bengal and the wider law of Bombay, a widow, 
not having her husband’s permission, may adopt a ‘son to him, if duly 
authorised by his kindred. If it were necessary, which in this case it is 
not, to decide the, point, their Lordships would be unwilling to dissent 
from the principle recognised by the Travancore case, viz., that the requi- 
sito authority is, in the case of an undivided family, to be sought within that 
family.. The joint and undivided family is the normal condition of Hindu 
society. An undivided Hindu family is ordinarily joint not only in estate, 
but in food and worship; therefore not only the concerns of the joint 
property, but whatever relates to their commensality and their religious 
duties and observances must be regulated by. its members, or by the 
manager to whom they have expressly or by implication delegated the task 
of regulation, The Hindu wife upon her marriage passes into and becomes 
a member of that family. It is upon that family that, as a widow, she has 
her claim for maintenance. It. is in that family that, in the strict contempla- 
tion of law, she ought to reside. It is in the members of that family that 
she must presumably find such counsellors and protectors as the law makes 
requisite for her. There seem to be strong reasons against the conclusion 





g 

1. (1868) 12 M.I.A. 397 at pages 441 and 442. 

2. : (1876) 3 I.A. 154:I.L.R. 1 Mad. 69 (P.C.). 
. 


Kalitheerta 
Pillai 
Y. 
Chellaths 
ammal, 


Kalitheerta 
Pillai 
Y, 
Chellath- 
ammal. 


$2 THE MADRAS LAW: JOURNAL REPORTS. * [1942 
b . 


that, for such a purpose. as that now under .consideration, she can at her 
will travel out of that .undivided family and obtain the authorisation re- 
quired from a separated and remote kinsman of her husband’’, ' 


In Veerabasavaraju v. Balasurya Prasada Rao! Mgr. Ameer 
Ali delivering the judgment of the Judicial Committee referring 
to the Ramnad case, 12 M.I.A. 397, says thjs at page 1009:— `.. 

“That the requisite authority in the case of an undivided family is to 
be sought by the widow within that family; that it is in the members of 
that family that she must presumably find such counsellors and protectors 
as tho law makes requisite for her; and that she cannot at her will travel 
out of that undivided’ family and obtain the authorisation required from 
separate and remote kinsmen of her husband’’. 


Dealing with a case of joint family in Bombay where a widow 
has inherent power to make an adoption, after referring to the 
ease of Collector of Madura v. Moottoo Ramalinga Sethupathy,? and 
the decisions in Madras, the Judicial Committee said this in 
Bhimabai v. Gurunathgouda Khandappagoude : 


“The Board’ held that the consent to be obtained, when the family was 
undivided, must be the consent not of a separated kinsman who had no 
interest in the property, but of his (the husband’s) coparceners to whom 
his interest had passed on his death by survivorship and it was in this 
connection that the observations of the Board quoted above were made”, 


The learned advocate for the respondents does not dispute 
the general proposition that ordinarily in the case of a joint family, 
the authority must be sought within that family. He urges, how- 
ever, that where the sole surviving male member is a lunatic and 
therefore incapable of giving his consent, his very existence must 
be ignored and that she can in that case go outside the family and 
get the consent of the divided sapindas. He relies upon certain 
observations of the Judicial Committee in Kristnayya v. Lakshmi- 
pathi.s After referring to the case of Veerabasavaraju v. Bala- 
surya Prasada Rao, they said this :— 


“This does not mean that the consent of a near sapinda who is incapa- 
ble of forming a judgment on the matter, such as a minor or a lunatic, 


is either sufficient or necessary; nor does it exclude the view that, where a 


near relative is clearly proved to be actuated by corrupt or malicious mo- 
tives, his dissent may be disregarded, Nor does it contemplate cases where 
the nearest sapinda happens to be in a distant country, and it is impossible 
without great difficulty. to obtain his consent, or where he is a convict or 
suffering a term of imprisonment. The consent required is that of a sub- 
stantial majority of those agnates nearest in relationship who are capable 
of forming an intelligent and honest judgment on the matter.” 


These remarks were made with reference to a divided family 
and hence they are of no assistance to a case where in a joint 
family the male members are either minors or persons who by 
(1918) 36 M.L.J. “40: L.R. 45 LA. 265: ILR. 41 Mad, 998 1E, C.). 
(1868) 12 M.I.A. 397. 


(1932) 64 M.L.J, 34: L.R, 60 LA, 25: LLR, 57 Bom, 157 at 172 (P.C). 
(1920) 39 M.L.J. 70: L.R. 47 LA, 99: ‘T'L.B, 43 Mad. 650 at 654 (P.C.). 
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reason of their defective mental capacity are unable to form an 

intelligent opinion on the question whether a new coparcener 

should be introdueed by the widow making an adoption. 


This Question is not covered by direct authority but it has 
been held that a widow has no inherent power to make an adop- 
tiðn and that therefore where there are no sapindas, either agnates 
,or cognates to give the requisite authority or where the only 
sapinda in existence refuses to give his consent though improperly, 
she cannot make a valid adoption at all. This has been decided by 
a Bench of this Court in Vajjula v. Gopalakrishnamma,! and in so 
doing the learned Judges relied upon the observations of the Judi- 
cial Committee in Balasubrahmanya v. Subbayya? The Judicial 
Committee there say :— 

‘Their Lordships would not be prepared to hold on the authorities that 
the only kinsmen whose assent need be sought are the agnates, nor is there 
any evidence as to what sapindas of Irrudalaya were in existence at the 
„date of the Rani’s adoption. Their Lordships think, moreover that it 
would be equally difficult for them to hold that under the Madras law 
there would be any residuary power in the widow to adopt in the absence 
of sapindas but the contention was so clearly abandoned in India that it 
is not necessary to consider it further,” 


There the contention had been abandoned in the lower Courts 
and therefore the Judicial Committee after making the above 
observation did not make a definite pronouncement. The question, 
however, directly arose for decision in Vajjula v. Gopalakrish- 
namma! There, there was only one sapinda and he refused to 
give his consent and his refusal was found to be improper and 
yet the adoption was held to be invalid. Thus, a widow has no 
inherent power to make an adoption in a case where the only 
sapinda improperly refuses to give his consent. In the case of a 
joint family, if the only surviving coparcener is an adult free 
from any mental defect and refuses to give his consent though 
improperly, it seems to me, that a widow of a deceased coparcener 
eannot ignore that refusal though improper, and act upon the con- 
sent of a divided kinsman. This is the view expressed in Mayne’s 
Hindu law (10th edition) at page 219 :— 

» “There is however the distinction that in the ease of a joint family, 
adoption would mean the introduction of a new-.coparcener into the joint 
family. On principle it would seem she can adopt with the assent of a 
substantial majority of the coparceners in the family. But it is fairly 
clear that even where the coparceners improperly refuse their assent, she will 
not be entitled to adopt with the assent of her husband’s divided kinsmen, 
kh a be introducing into the joint family a copareener against “their 
y . 

There are grave reasons why a widow ought not to be allowed 
to travel outside the joint family even when the surviving mem- 








1. (1940) 1 MLJ. 779. 


2° (1988) 1 ML.J. 426: LR, 65 LA. 93:I.L.R. (1938) Mad. 551 
at 560 (P.O). , 
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bers are minors or persons incapable of giving their consent by 
reason of mental defect. As in this case, the person who is ment- 
ally defective may recover. In fact, in this case he recovered 
within a few months after the adoption. In the caseewhere the 
sole coparcener is a minor, his rights ought not to be affected by 
the action of a divided kinsman. If, aS, the Judicial Committee 
stated, the fact that their right in the joint family property is 
affected by the introduction of a stranger into the family is the’ 
reason for directing a widow to seek the requisite assent within 


the joint family, then, it stands ‘to reason that where, for instance, 


the, sole surviving member is, a minor, his rights ought not to be 
affected by ,the consent given by a divided kinsman. So also in 
the case where the sole member is ere defective. Inherent 


in "the case “of 1 Vaihda v. Po ae 


= WE théreforé Hold’ that the adoption of the fourth détondant: 
by. defendants 1 and 2-is invalid for want of requisite authority. 
‘The, ‘decisions : of" ‘the, lower Courts ‘are reversed and a decree is 
given in favour of ‘the plaintiff, Under the circumstances of this 
case, each party will bear his or her own costs throughout. 


' (Leave to appeal is ‘granted). 


` At the time when I delivered the judgment, it was not noticed 
that there are other issues in the suit which have to be tried before 
a deeree is given as prayed for. Therefore, the proper order to 
pass‘is to reverse the decrees of the lower Courts and to send the 
ease -back to the trial Court for trying the’ other issues and to 
pass an appropriate decree. 

Court-fee paid on the second appeal will be refunded. As 
directed already each party will bear its own costs upto date. 
Costs of further proceedings, will be provided for by the lower 
Court. (y ; 

K.S. m Appeal allowed. 


JIN THA HIGH COURT OF JUDICATURE AT MADRAS. 
-. PRESENT :—Mr. Jusricz Horwm. 


Chillara Seshamma EE `.. Petitioner? 


- Madras ‘Local. Boards Aot (XIV of 1920), 8. 219—Sch. VII, Cl. (k)— 
Coffee house—Licenice—N ecessity for—Circumstances im each case to be 
looked into for deciding whether place of sale is a coffee house. 5 

It is a question of fact to be decided in each case whether the cireum- 
stances under which coffee was sold would indicate that the place of sale was 





1. (1940) 1 MLJ. 779. : 
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a coffee house or not. The distinction would seem to lie in the formality or 
informality under which the coffee is sold. 


Judgment in Cri. R, O, No. 557 of 1926, referred to and explained. 


Petitn under Ss. 485 and 489 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be 
pkeased to revise the judgment of the Court of the Sub-Divisional 
Magistrate of Kavali in C.A. No. 24 of 1940 preferred against 
the judgment of the Court of the Stationary Sub-Magistrate of 
Kovvur in C.C. No. 881 of 1940. 

S. Suryaprakasam for Petitioner. 


The Public Prosecutor (V. L. Hthiraj) for the Crown. 
The Court made the following 


OrpEr.—The petititioner has been convicted for. not taking 
out a licence for a coffee house and that conviction has been up- 
held on appeal. She has been fined Rs. 5 and been ordered to 
pay the licence fee of Rs. 6. 


This revision case was admitted by my learned brother 
Lakshmana Rao because at the time when this petition came up 
for admission he was shown a Short Notes Report of a decision 
by Coutts Trotter, C.J., and Srinivasa Alyangar, J. in Crl.R.C. 
No. 556 of 1926 reported at page 96, Short Notes of 51 M.L.J. 
I called for the judgment in question. ` It is a very short one 
and it is not very clear from the judgment why it was held that 
the petitioner in that case was not conducting a coffee hotel. 
However, in Crl.R.C. No. 557 of 1926, which was heard with it 
and in which the facts were very similar, it was held that there 
was no ground for holding that the Magistrate was wrong in com- 
ing to the conclusion that the petitioner in that case did keep a 
coffee house. The distinction would seem to lie in the formality 
or informality under which the coffee or tea was sold. It must 
be a question of fact to be decided in each case whether the cir- 
cumstances under which the coffee is sold will indicate that the 
place of sale was a coffee house or not. A person may, for example, 
sell cups of coffee from a pial having no seating accommodation 
under circumstances which may indicate that the pial could not 
be called a coffee house. In the present case, it is not denied 
that all the usual paraphernalia of a coffee house was found in 
the petitioner’s building. There was considerable accommodation 
and regular meals were served. 


It has been argued, rather as an afterthought I think, that 
since the petitioner was licensed to use the same building as what 
is deseribed as a meals hotel, she must be entitled to sell coffee 
also without a further licence. The learned Public Prosecutor 
thinks that if coffee were served with full meals she might not 
require a licence, but that if she sells coffee with lighter refresh- 
ments, then she would require a licence. It is rather difficult to 
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draw a distinction of this kind; but as the matter comes here 
only in revision, I do not think it necessary for me to express any 
opinion on this question which was not raised in the lower Court 
I am not prepared to interfere on that ground. 


The petition is accordingly dismissed. 

K.C. Petition dismissed. ° 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 

Present:—Mr. Justice GENTLE. 





M. Rangaswami Naicker and others .. Plaintiffs* 
(Applicants) 
' v. 
M. Raju Naicker and others .. Defendants. 
$ l f (Respondents). 


Income-taz Act (XI of 1922), S. 54—Account book im the 
custody of Income-tax Oficer—Subpoena to him to produce it in Court for 
the purpose ‘of suit—Whether parties entitled as of right to have the pro- 
duction of accounts by the officer, 

‘The provisions of S. 54 of the Income-tax Act are mandatory, A 
partner of a firm the account books of which have been deposited with the 
Income-tax Officer in the course of proceedings under the Act, is not en- 
titled to production or even to an examination as of right of the books 
with the Officer and a subpoena requiring the Income-tax Officer to produce 
them in Court would come within the scope of the protection afforded to 
the Officer by S. 54. 


Application for directions to the Income-tax Officer to show 
cause why he should not be directed to produce certain account 
books in his possession mentioned in the subpoena served by the 
plaintiffs. 

T. M. Kasturi for K. Subramaniam for Plaintiffs. 

- K. Varadachari for V. Radhakrishniah for Defendants. 
K. V. Sesha Aiyangar for The Income-tax Officer. 
The Court delivered the following 
` JupemEent.—The applicants are the plaintiffs in the . suit 
which was referred to the learned Official Referee for enquiry. 
They served upon the Income-tax Officer a subpoena requiring 
him to produce some account books in his possession which are 
said to have belonged to the firm of Cunniappa Nayagar for the 


years 1930 and 1934-35. The Tncome-tax Officer does not produce 
them. 


The present application is made by the plaintiffs against the 
Income-tax Officer calling upon him to show cause why he should 
not be directed to produce the account books mentioned .in the 

*Appln. No: 1728 of 1941 in 29th Angust, 1941 
©, 8.- Nọ. 121 of 1938, : ; 
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subpoena. In his affidavit, the Income-tax Officer says that of 
the account books mentioned in the subpoena he has only one 
book containing the monthly trial balance for the year 1930 and 
further he says this book was produced in the course of proceed- 
ings under the Income-tax Act for the year 1938-39. Learned 
eceunsel on his behalf claims that the Income-tax Officer is entitled 
to refuse to produce the books either in pursuance of the subpoena 
' served upon him or under any order of Court. This claim is 
made under the provisions of S. 54 (1) of the Tneome-tax Act 
which are as follows: 

“ATL... accounts. ... produced. .. in the course, of any proceedings 
under this Act...... shall be treated "as confidential, and notwithstanding 
anything contained in the Indian Evidence Act, 1872, no Court shall, save 
as provided in this Act, be entitled to require any publie Servant to pro- 
duce before it any such...... accounts’?. 

‘Sub-S. (2) gives a number of exceptions to sub-section (1); 
but learned counsel for the applicants conceded that he cannot 
bring himself within any of these exceptions.. The seriousness 
with which the Legislature considers the provisions in sub-S. (1) 
is reflected by sub-S. (2) of the section which renders any publie 
servant liable to punishment with imprisonment for six months 
in the event of ‘his disclosing any particulars contained in any 

accounts which are produced as contemplated in sub-S. (1). 

It is argued on behalf of the applicants that, inasmuch as 
they are partners in the firm with the persons who deposited these 
books as such, they are entitled to inspect and to obtain an order 
requiring their production in Court. The wording of S. 54 (1) 
is perfectly clear. It is emphatic in its language and mandatory 
in its provisions. It may be that, as a matter of practice, the 
Income-tax authorities may allow a partner to inspect the books 
of his firm which have been deposited with them as would appear 
to be the case from the observations in the course of the opinion 
expressed in Rama Rao v. Venkataramayya,! in which the learned 
Chief Justice referred to paragraph 5 of the Notes of Instructions 
compiled for the guidance of Income-tax Officers. In no way is 
this any departure or exception to the provisions of S. 54 of the 
Income-tax Act. 


There is no dispute pe at the statement of the Income- 
tax Officer in his affidavit that the account book in his possession 
was produced in the course of proceedings under the Indian 
Income-tax Act. That being so, in my view, the applicants are 
not entitled to production or even to an examination as of right 
of the book which the Income-tax Officer has. The protection 
which is given by S. 54 covers the present case and in conse- 
quence this application must be dismissed with costs of the 
Income-tax Officer. 

= Application dismissed. 


, (1940) 2 M.L.J. 257 at p. 267 (F.B.), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WADSWORTE AND MR. JUSTICE 
PAtANJALI SASTRI. 
Chayakula Venkatakrishnayya .. Petifioner* 
: (1st Respondent—Appellant) 
e à s 
v. 
Talari Malakondayya and another .. Respondents 
ey (Petitioner and nil—Respis. 1 & 2). 
krishnayya Provincial Insolvency Act (V of 1920}, 8, 6 (¢)—Order of adjudica- 
tion based on a sale of debtor’s property in execution as act of msolvency 


Sale subsequently set aside—Not a sufficient reason for cancelling order 
of adjudication in revision, 


v. 
Mala- 
kondayya. 


The words “property has been sold in execution of the decree”, in 
S. 6 (e) of the Provincial Insolvency Act seem to refer not to an indefeasible 
sale, but’to a sale which has been actually held but which may be set aside as 
a result of subsequent proceedings. Accordingly when there has in fact 
been a sale in execution, a subsequent deposit whereby the sale is set aside 
or a subsequent objection founded on some material irregularity resulting 
in the setting aside of the sale, will not alter the fact that the property 
‘was sold. in execution of the decree. Tho setting aside of the sale, in the 
circumstancés, is not a sufficient reason for cancelling in revision an order 
of adjudication based on such a sale whether it might or might not be a 
sufficient reason for an application for the annulment of the insolvency. 


Periakaruppan v. Arunachalam, (1940) 1 M.L.J. 228: 1B, (1940) 
Mad. 441, (F.B.), distinguished, 


_ - Quaere-—Whether an insolvency petition could be maintained on the 
strength of a sale which had been set aside before the insolvency petition 
was presented. 


. Petition under S. 75 of the Provincial Insolvency 
Act praying that the High Court will be pleased to revise the 
order of the District Court of Guntur dated 9th September, 1938 
and .made in C.M.A. No. 143 of 1937 preferred against the 
order of the-Subordinate Judge of Tenali dated 24th September, 
1937 and made in I.P. No. 38 of 1936. 


A. Bhujanga Rao and M. S. Ramachandra Rao for Petitioner. 
K. Kotayya and T. Rajagopalan for Respondents. 


_ The Judgment of the Court was delivered by 
Bl 5 - WADSWORTH, J.—The petitioner here was adjudicated an insol- 
vent on a-creditor’s application under S. 9 of the Provincial 
Insolvency Act, and the order of adjudication was confirmed in 
appeal. ‘The civil. revision petition challenges the correctness of 
this appellate order. . 


The grounds on which the adjudication was challenged in 
the Courts below relate to the subsistence of the debt in favour 
of the petitioning creditor, having regard to an allegeq agree- 





*O.R.P. No. 156 of 1939. . | f 17th November, 1941, 
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ment for sale and also having regard to a possible retrospective 


operation of Act IV of 1938. These contentions are not now 


pressed. The argument before us has been confined to the ques- 
tion whegher the judgment of this Court in C.M.A. Nos, 330 to 
332 whereby the Court sale which formed that act of insolvency 
has been set aside, wquid warrant the cancellation of the order 
of adjudication. The judgment referred to was passed on the 
28rd October, 1941, so that at the time of the adjudication and 
also at the time when the appeal to the lower Court was heard, 
the contention which has been urged before us could 
not have been advanced. It is argued that there 
is no act of insolvency when a sale in execution has been held and 
that sale has not been confirmed or having been confirmed, has 
been set aside as a result of a deposit under r. 89 of O. 21, Civil 
Procedure Code. 


There appears to be no decided case covering this actual 
point. Two cases have been quoted, Lal Chand v. Bogha Ram, 
and Kanailal v. Tinkari De? in which it was held that the date 
of the sale for the purpose of limitation to an application under 
S. 9 of the Provincial Insolvency Act is not the date of the con- 
firmation, but the date of the actual sale. We have also been 
referred to Colkett v. Freeman,’ in which it was held that a clear 
and unequivocal act of bankruptcy such as suspension of pay- 
ment cannot be explained away by the subsequent circumstance 
that the creditor was paid. „It seems to us that none of these 
eases really touch the point which we have to decide. Under 
S. 6 (e) of the Provincial Insolvency Act a debtor commits an 
act of bankruptcy if any of his property has been sold in execu- 
tion of the decree of any Court for payment of money. Under O. 
21, Civil Procedure Code, we find both in r. 89 and in r. 90 the 
words ‘‘where any immovable property has been sold in execu- 
tion of a decree’’ used to indicate a sale which has been held and 
awaits confirmation and one which is liable to be set aside either 
as a result of a deposit or as a result of an objection, to the pro- 
cedure. That is to say, the words ‘‘property has been sold in 
execution of a decree”, when used in O. 21, Civil Procedure 
Code, refer not to an indefeasible sale, but to a sale which has 
been actually held but which may be set aside as a result of 
subsequent proceedings. It seems to us that there is no appa- 
rent necessity for giving greater weight to the words in S. 6 of 
the Provincial Insolvency Act than they carry in the relevant 
rules of O. 21 to which Cl. (e) of S. 6 of the Provincial Insol- 
veney Act naturally has reference. The enumeration of the 
various acts of insolvency in S. 6 seems to contemplate those acts 
which in the publie eye shake the credit of a debtor and are 


1. A&.I.R. 1988 Lah. 819. - 
2. A.I.B. 1933 Cal. 564. 
8. (1787) 2 TB. 60:100 E.R. 88. 
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likely ‘to cause a scramble amongst the creditors for his assets. 
The man may actually be solvent, but may still commit an.act of: 
insolvency by suffering something to be done which shakes his 
apparent credit, as when he disappears from his normal¢dwelling 


“house or hides himself from his ereditors or under the correspond- 


ing provision of the Presidency Towns Imsolvency Act, suffers 
some attachment of his property in execution of a decree to sub- 
sist for 21 days. All these are outward and visible signs that a 
man’s credit has been shaken and they are circumstances which 
are likely to cause a panic amongst his creditors. Consequently 
they justify any creditor in asking the Court to step in and see 
that there is a fair distribution of the debtor’s assets. 


Having these considerations in mind it is but natural that 
the Legislature should lay down as one of the criteria for judging 
whether a man’s ostensible credit has been shaken, the fact of a 
sale in Court of his assets in execution of a decree. The question 
whether the sale is eventually set aside for some irregularity or 
whether’ the debtor eventually finds it to his interest to deposit 
the amount ofthe particular decree is not really material. It 
is the very fact that his circumstances are sufficiently embarrassed 
to make him to submit to a sale of his property, which justifies 
the creditor in asking the Insolvency Court, to take charge of his 
estate. ` 


‘We have had our attention drawn to a Full Bench decision in 
Periakaruppan v. Arunachalam, to which we were both parties 
in which it was held that an adjudication based on an alleged 
fraudulent preference would necessarily have to be cancelled or 
annulled on a judicial finding that there was no fraudulent pre- 
ference. But that decision apart from its being concerned with 
the question whether the adjudication is to be annulled or not seems 
to us to depend on quite different considerations. If there is no 
fraudulent preference there is no act of insolvency and a judicial 
finding which binds the parties that there has been no such fraudu- 
lent preference, destroys once and for all the basis of the insol- 
vency. But as we read S. 6 (e) when there has in fact been a sale 
iu execution a subsequent deposit whereby the sale is set aside or 
a subsequent objection founded on some material irregularity 
resulting in the setting aside of the sale, will not alter the fact 
that the property was sold in execution of the decree. We do not 
wish to say anything which will be read as deciding that an 
insolvency petition could or could not be maintained on the 
strength of a sale which had been set aside before the insolvency 
petition was presented; nor do we wish to prejudice any applica- 
tion to annul the adjudication which might be preferred on the 
basis that the setting aside of the sale is a sufficient reason for the 
annulment of the insolvency. These are matters with which we 


1. (1940) 1 M.L.J. 228:I.L.R. (1940) Mad. 441 (F.B.). 
6 


I] THE MADRAS .LAW- JOURNAL REPORTS. AL 


are not now concerned. We:confine ourselves to holding on the 
facts of this case that the property of the insolvent- has been sold 
in execution of a decree, notwithstanding the fact that, thjs Court 
in appeal has set aside the sale and. we are of opinion that the 
setting afde of the sale is not a sufficient reason for cancelling the 
order of adjudication in revision. 
” . In this view -we dismiss ‘the civil revision petition ‘with ‘costs. 
K.S. ' í - Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kine AND Mr. Justice LAKSHMANA 
Rao. ; ; 
K. A. Ramier .. Appellant*™ 
(Petitioner) 
v. 

Minor Indiran Ramaswami Pandia Thalavanar 

“through his mother and guardian Gomathi 
Nachiar F i ... Respondent 
i (8rd Respondent). 


Madras Impartible Estates Act (II of 1904), S. 4—Prohibition against 
alienation—A pplicability—Property incorporated into impartible estate after 
1904—If can be proceeded against in execution of personal decree against 
late holder of estato- nee A f can be made by manager for owner 
of estate, oe 


The holder of an impartible estate can if he wishes, incorporate into it 
any other immovable property which he owns and where there is such an 
incorporation of fresh items of properties after 1904 into an impartible 
estate, those items also cannot be alienated and therefore ¢annot be pro- 
ceeded against in execution of a! personal decree against the late holder of 
the estate after the estate has passed to his successor, The incorporation 


> must be the act of the cwner himself and not of a person managing the 


estate for him. 
Kamaya Nay yalikar v. Viralakshmi, ALR. 1940 Mad. 814 relied on. 


Appeal against the order of the Court of the Subordinate 
Judge of Tinnevelly, dated 25th March,.1939 and made in E.P. 
No. 100 of 1935, in 0.8. No. 65. of 1934. 

S. Ramaswami Aiyar and T. R. Sangameswara igg for 
Appellant in C.M.A. No. 439 of 1939, and for Respondent in 
C.M.S.A. No. 20 of 1940. `- 

K. R. Rangaswami Atyangar and C. R. Pattabhiraman for 
Respondent in.C.M.A. No. 439 ka 1939 and Appellant i in C.M.S.A. 


No, 20 of 1940. 


. The Judgasi of the’ Court was delivered by 
King, J. The question at issue in these appeals is whether 
two items of property belonging admittedly to the Zamindar of 





#AMO. No, 439 of. 1939 dnd”, o, 28th “October, 1941. 
A.A.A.O. No. 20 of 1940. 27, oe 
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Talaivankottai can be proceeded against in execution of personal 
decrees obtained against the Zamindar’s late father. These items 
of property are: s i 


1. a bungalow at Courtallam acquired by the theneZamindar 
in 1905, 


2. the villages of. phase ies antl Pattakurichi erantéd 
in inam to a remote ancestor of the Zamindar in 1207. 


The second appeal is concerned with ‘the former item only. 
There the District Judge has held that this property is liable to 


_ attachment, In the first appeal the Subordinate Judge of Tin- 


nevelly has held that’ both items are not so liable. 


The estate of Talaivankottai is one of those mentioned in ,the 
schedule to the Madras Impartible Estates Act (II of 1904). If 
therefore these items of property are part of that estate, it would 
seem to follow that they cannot be taken in execution of a personal 
decree—such alienation being prohibited by S. 4 of the Act. The 


learned advocate for, the appellant in C.M.A. No. 439 has, however 


propounded the novel theory that the Act can apply only to the 
estates mentioned in the schedule as they existed at the time of 


the Permanent Settlement in 1802 and in so far as they are re- 


cognised in the sanads then granted. There being no proof that 
the second item with which we are concerned is included in the 
sanad he contends that the Act cannot apply to it—and a fortiori 
the Act cannot apply to property acquired after 1802. 


We are totally unable to accept this argument.in the absence 
of any support for it-in the definitions contained in the Act itself. 
It is, we think, sufficiently obvious that the Act must apply to an 
estate as it was constituted at any time in or after 1904 which is 


material in any litigation. If, therefore, at the time when pro- 


ceedings were sought to be taken in execution against these two 
items of property they formed porot of the Talaivankottai 
estate such proceedings must fail. 


The law is clear that an impartible estate is not something’ 


which is permanently fixed and incapable of either diminution òr 
augmentation, and in regard to the latter kind of change it is 
now well settled that the holder of an impartible estate can, if he 
wishes, incorporate into it any other immovable property which he 
owns. The question whether such incorporation has or has not 
taken place is one of intention, and such intention can be proved 
either directly or as a presumption from other facts. These ap- 
peals must therefore be decided on this issue of fact whether the 


‘ yankottai-estate. 


In regard to the-Courtallam bungalow the evidence of ae zx 
| poration is very meagre. The learned Subordinate Judge .relies 


. two items of property havė been’ ieee or not in the Talai- 


. 
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only upon Ex. IK which is a report from the Collector of Tinne- 
velly sent in 1922 to the Court of Wards in which it is stated that 
as the state Manager says that the bungalow was purchaséd with 
the estate funds the bungalow may be treated as part of the im- 
partible estate, and upon the fact that there is nothing in the 
accounts of the Zamindari to show that the income from the 
bungalow has been kept separately from the Zamindari’s general 
‘income. In regard to Ex. IX there is no specific proof that the 
recommendation of the Collector was acted upon by the Court of 
Wards, Even if it were it is insufficient to effect incorporation 
as Kamaya Nayakkar v. Viralakshmu, lays it down that the act 
of incorporation must be the act of the owner himself and not of 
anyone who is managing his estate for him. So far as the accounts 
are concerned the evidence that there is no specific differentiation 
between two heads of income is, in our opinion, far from being 
sufficient to prove incorporation. This part of the Zamindar’s case, 
it may be mentioned, was not seriously pressed by the learned 
advocate who appeared for the Zamindar. It must therefore be held 
that" the Courtallam bungalow has not been shown to be part of 
the impartible estate, and may therefore be proceeded against in 
execution. 


The principal evidence with respect to the inam villages is 
furnished by the records of two suits one in 1817 and the other 
in 1859, which show conclusively that at those periods the Courts 
held that the right of succession to these villages must be govern- 
ed by the rules of succession relating to impartible estates. This 
evidence seems to us, though it is, of course not available in sup- 
port of any strict plea of res judicata, to prove conclusively that 
at some period long before 1817 the villages must have been in- 
corporated with the Zamindari proper. 

The learned advocate for the appellant in C.M.A. No. 489, while 
aecepting the fact that the succession to the villages have pro- 
ceeded for generations on the understanding that the villages were 
impartible argues that they have never lost their identity as a 
separate item of property, and never became completely merged 
in the Zamindari. In support of this argument he relies upon the 
facts that the villages were not included in the sanad at the Per- 
manent Settlement, and were enfranchised in 1865 by the Inam 
Commissioner. We do not think that these facts are sufficient to 
show that the villages had not been incorporated in the Zamindari. 
In 1802, of course, the main question in which Government and 
the Zamindar were alike interested was the determination of the 
amount of peishkush to be paid. This was long before the legal 
doctrine of incorporation had been thought of, and any omission 
on the part of the then Zamindar to claim that these villages on 
which revenue was already being paid in the form of quit rent, 
should be included in his sanad as property upon which peish- 
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f bo 
kush was, payable cannot in our opinion, outweigh the significance 

of the fact that.the villages had. been treated by that Zamindar 

and many. of his predecessors as impartible estate and not private 

property. It is-such treatment which constitutes the eact of in- 

corporation. It is not necessary that the. property incorporated 

shall cease .to possess any separate identity for any purpose 

whatever. Here though the separate identity remained in regard to 

the relationship between the Zamindar and the Government. it * 
had disappeared entirely in regard to the all-important questions 
of succession and alienability and the other incidents of properly, 
held as impartible estate. ee 


We are therefore of opinion that in regard to these villages 
the order -of the learned Subordinate Judge is right, and must be 
confirmed. In regard to the bungalow, as we have already said, 
his order must be set-aside. To that extent the appellant’s exe- 
cution’ petition will be réstored to file and the Subordinate Judge 
directed to dispose of it according’ to law. The parties in this 
C.M.LA, will give and take proportionate costs throughout. 


C.M.S.A. No. 20 of 1940 requires no separate discussion. It is 
dismissed with costs. 


K.S. ` C.M.A. allowed in part and C.M.S.A. dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SOMAYYA. 


Visalakshi Ammal and others ... Appellants* (Defis. 2to 5) 
v. | 


The Coimbatore Janopakara Nidhi- 


Limited, a money lending Cor- , 
poration, ‘carrying on business in’ 
` Vysial Street, Coimbatore, repre- 
sented. by its Seeretary and 
another i l wee ' Respondents (Plaintif and 
first Defendant). 
Contract Act (IX of 1872) (as amended in 1930), Ss. 178 and 178-A— 


Jewels entrusted for safe eT, cam be the subject of a valid pledge 
by the dépositee, 


Jewels entrusted merely for safe custody cannot be the subject. of a 
valid pledge by the depositee even in cases eee after- the Indian Contract 
(Amendment) Act of 1930, 


‘ ` Appeal against the decree of the Court of the’ Subordinate 
Judge of Coimbatore in A.S. No. 6 of 1939 (A.S. No. 210 ‘of 1938.” 
District Court, Coimbatore) preferred against ‘the decree of the 


Court of the District Munsit of Coimbatore in OS. No. 1063 of 
1936.. 


7 F hoe eo 


“S.A No. 863 of 1940. l vy u iy 27th: October, 1941. 
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S. Panchapagesa Sastri and G. Natarajan for Appellants. 
P. V. Rajamannar and K. Subba Rao for Respondenjs. 
The Court delivered the following 


JUDGMENT,—The question in this second appeal is whether after 
the Indian Contract (Amendment) Act of 1930 which came into 
force on the Ist of July of that year, jewels entrusted for safe 
‘custody can be the subject of a valid pledge by the depositee. The 
lower appellate Court found that.the respondent bank took the 
pledge bona fide and without any notice of the defect in the title 
of the pawnor and that the pledge is valid. The second appeal is 
filed by the owners of the jewels. 

The appellants contend that the pawnor is not entitled to 
create a valid pledge in respect of the jewels which were merely 
entrusted for safe custody. It is urged by the respondent that 
having regard to the amendment of the various sections, the prior 
decisions of this and the other High Courts that a pledge made 
under such circumstances is not valid do not apply to cases arising 
after the amendment. The relevant sections old and new are:— 


NEW. 
178 :—~ 

Where a mercantile agent is, with 
the consent of the owner, in possession 
of goods or the documents of title to 
goods, any pledge made by him, when 
acting in the ordinary course of busi- 
ness of a mercantile agent, shall be 
as valid as if he were expressly author- 
ised by the owner of the goods to 
make the same; provided that the 
pawnee acts in good faith and hag not 
at the time of the pledge notice that 
the pawnor has not authority to 
pledge, 

178-A: Where the pawnor has ob- 
tained possession of the goods pledg- 
ed by him under a contract voidable 
under S. 19 or S, 19-A, but the con- 
tract has not been rescinded at the 
time of the pledge, the pawnee ac- 
quires a good title to the goods, pro- 
vided he acts in good faith and 
without notice of the pawnor’s defect 
of title, 


OLD 
178 :— 


A person who is in possession of any 
goods, or of any bill of lading, dock 
warrant, warehouse keepers certifi- 
cate, or warrant or order for delivery, 
or any other document of title to goods 
may make a valid pledge of such 
goods or document: 


Provided that the pawnee acts in 
good faith, and under circumstances 
which are not such as to raise a rea- 
sonable presumption, that the pawnor 
is acting improperly: 

Provided also that such godds or 
documents have not been obtained 
from the lawful owner, or from any 
person in lawful custody of them by 
means of an offence or fraud. 


It is found by both the lower Courts that the jewels were en- 


trusted for safe custody to the pawnor and the lower appellate 
Court finds that the pawnee, i.e., the bank took the pledge in good 
faith. On these facts, is the pledge valid? Ss. 178 and 178-A after 

. amendment correspond to S. 178 before amendment. S. 178 as it 
stood before the amendment in so far as it relates to our case said. 
this: 

“A person who is in possession of any goods may make a valid pledge of 
such goods gprovided that the pawnee acts in good faith and under cireum- 
stances which are not such as to raise a reasonable presumption that the 
pawnor is acting improperly; provided also that such goods have not been 
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- Visalakshi obtained from their lawful owner, or from any person in lawful ee of 
Ammal them by means of an offence or fraud.” 


Coimbatore The edse of a servant being in custody of the goods of the 


Janopakara master, Biddomoye Dabee.v. Siltaram, the case of a wife being in 
Nidhi Ltd. custody of the goods of the husband, Seager v. Hukma Kessa,? the 
z ease of a person getting possession under an agreement of hire 
Naganada y. Bappu and Ramasami Gupta v. Kamalammals and | 
the ease of a person to whom goods were entrusted for safe custody 
Shankar Murlidhar v..Mohanial Jaduram,’ came up for. considera- 
- tion before the amendment and the decisions held that in such 
cases the persons who pawned them had no possession in Jaw treat- 
ing the expression ‘possession’ ag that which an owner has in his 
goods?” They held that mere physical custody is not ‘juridical’ 
possession which is contemplated by S. 178 (See Seager v. Hukma 
Kessa), Now the position has been made clear by the new Ss. 178 
and 178-A. New S. 178 is confined to cases of mercantile agents. 
S. 178-A says that if the pawnor obtains possession of the goods 
under a contract which is voidable under S. 19 or 19-A of the 
Contract Act, then, a pledge:by him would be valid if the pledgee 
had no notice of the want of or defect of title provided also that 
the contract had not been rescinded at the time of the pledge. 
Thus, S. 178-A applies to cases where the pawnor obtained pos- 
session of the goods under a contract which is bad under Ss. 19 
and 19-A of the Contract Act. Here it is not a case where the 
pawnor obtained possession of the goods under a contract which 
is voidable for coercion, misrepresentation, fraud or undue influence 
which are the four categories provided for by Ss. 19 and 19-A. In 
the cases not covered by S. 178-A, the old rule that a person cannot 
give his alienee a title higher than what he himself has continues 
to apply. The ordinary rule is that a person cannot give to 
another person a title higher than what he himself has. That 
rule is subject to certain exceptions which are embodied in Ss. 178 
and 178-A. S. 178 does not apply because it is confined to cases 
of mercantile agents. S. 178-A does not apply because possession 
of the goods was not obtained under a contract which is voidable 
under Ss. 19 and 19-A for coercion, undue influence, fraud or 
misrepresentation. 


It was'urged that by the recent amendment, the Legislature 
extended to bona fide. pledgees protection’ even in cases where 
possession of the goods was obtained under a voidable contract 
and that this assumes that where the goods were obtained under 
a valid contract, the pledge must be a fortiori valid. ` The argu- 
ment is put thus: where the pawnor gets the goods by practising 
fraud, misrepresentation or undue influence, the pledge is valid 
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provided the further conditions laid down by the section are fulfill- 
ed. Why then is the pledge invalid where he got possession under 
a contract and which is not open to any of the above infirmative 
circumstatices? Entrusting a person with goods for safe custody 
is a species of bailment. ' Bailment is a contract under S. 148 of 
the Contract Act. If tle contract of bailment is vitiated by fraud 

, or misrepresentation or undue influence, even then the goods can 
be the subject of a valid pledge. If so, it is urged that it must be 
so in a case where the contract of bailment under which the goods 
were obtained by the pawnor is not open to any of the infirmative 
circumstances just mentioned. This argument assumes that if the 
contract of bailment is vitiated under S. 19 or 19-A, the pawnor 
can create a valid pledge. The pawnor does not get possession 
he gets only bare custody. A person in custody of goods under a 
contract of bailment of this kind would still continue to be under 
the same disability as before. Further, the wording of S. 178-A 
appears to indicate that by reason of the contract which is bad for 
fraud, undue influence, ete., the pawnor should obtain title to the 
goods and possession thereof in the strict sense, i.e., juridical pos- 
session such that an owner has. S. 178-A says that where the 
pawnor has obtained possession of the goods under a voidable 
contract, a pawnee gets a good title provided the pledgee acts in 
good faith and without notice of the pawnor’s defect of title. This 
means that but for the fraud, coercion, misrepresentation or undue 
influence, the pawnor would have got a perfectly valid title. Where 
it is only a case of safe custody, the pawnor had no title at all 
voidable or valid nor ‘juridical possession’ as opposed to bare cus- 
tody. If this contract of bailment is valid, he gets only a right 
to be in custody and if it is voidable for reasons mentioned in 
Ss. 19 and 19-A of the Contract Act, even then, it cannot come 
under S. 178-A, because it is not a case of the pawnor’s getting a 
defective title or ‘possession’ as explained above. As Messrs. 
Pollock and Mulla have pointed out in the latest edition (sixth 
edition)* on pages 550 and 551, the result is the same both before 
and after the amendment in the ease of a gratuitous bailee or of a 
person who is entrusted with the goods for a specific purpose. 


I hold that the lower appellate Court is wrong in the view that 


it has taken that the pledge is valid. The decree of the lower ap- ` 


pellate Court is therefore reversed and that of the District Munsif 
restored with costs here and in the lower appellate Court. The 
order of the District Munsif as to costs of that Court will stand. 
The jewels will be returned to defendants 2 to 5. 


` Leave refused. 
K.S. Appeal allowed. 
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IN THE HIGH COURT OF: JUDICATURE: AT MADRAS. , 
‘ -PRESENT :—MR. Justice HoRWILU. ` | 
Sudalamadakudumban n an 0 Accused. 


Criminal Procedure Code (V of 1898), 8, 349 (1) and (2)—Offence under 
5, 324, Indian Penal Code—Sub-Magistrate feeling accused should be pro- 
ceeded. against under S, 106, Criminal Procedure Code—Transfer of case to 
immediate higher authority —Joint Magistrate remanding the .case—Order 
improper. 


Where though a Sub-Magistrate found an accused guilty of an offence 
under S, 324, Indian Penal Code, yet, as he thought that an order’ under 
S. 106, Criminal Procedure Code had also to be passed against the accused 


and that he himself could not do so, he therefore submitted his proceedings to ` 


the Sub-Divisional Magistrate under S. 349 (1), and the Joint Magistrate 
instead of acting under S, 349 (2), considered the proposal that proceedings 
under S. 106 should be taken to be unnecessary and therefore sent the case 
back to the Sub-Magistrate, 


Held, that the order remanding the case to the Sub-Magistrate was 
wrong us the Joint Magistrate himself was bound to dispose of it under 5. 
349° (2), Criminal Procedure Code. 


Case referred for the orders of the High Court, under S. 438 


_ of the Criminal Procedure Code by the District Magistrate of Tin- 


nevelly in his letter dated Ist April, 1941. 


The Public Prosecutor for the Crown. E TER 
Accused not represented. 
‘The Court made the following 


Orvrr.—The Stationary. Sub-Magistrate of Srivaikuntam 
found the accused before him guilty of an offence under 8. 324, 
Indian Penal Code; but as he thought that an order under S. 106, 
Criminal Procedure Code had to be passed against the accused: and 
he had no power to do so himself, he acted under. S. 849 (1), Crimi- 
nal Procedure Code; and he submitted his proceedings and forward- 
ed the accused to the Sub-Divisional Magistrate to whom he was 
immediately subordinate. The Joint Magistrate, instead of acting 
under S. 349 (2), Criminal Procedure Code and disposing of the 
matter himself, considered the proposal of the Sub-Magistrate that 
proceedings should be taken under S. 106, Criminal Procedure Code 
and came to the conclusion that it was not necessary. He there- 


‘upon. sent the case back to the Sub-Magistrate for disposal. That 


he ‘had no power to do. S. 349 (2) says: 
“The Magistrate to whom the proceedings are submitted may, is he 


` thinks fit examine the parties........... RTE shall ‘pass such judgment, sen- 


tence or order in the case as-he- thinks fit and as is according to law.” 


It is thus seen that the Magistrate was hound. to dispose- of 
the case himself; although he was not, of course, obliged to pass 
an order of the nature considered appropriate by the Stationary 
Sub-Magistrate. i > 


Oh rr ASR Sh 


*Orl R.C. No. 367 of 19417 ~ © “= "80th Tuly, 1941. 
{Case Referred No. 18 of 1941), ae ý i 
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The order pased by the Joint Magistrate, dated.the 12th Feb- 
ruary, 1941 remanding the case.to the Sub-Magistrate for disposal 
is therefore set aside and the Joint Magistrate ordered t§ dispose 
of the cise according to un under S. 349 (2), Criminal Procedure 
Code. - Mod 
© KO en Order ‘set aside. 
-IN THE “HIGH COURT OF JUDICATURE AT. MADRAS. 


. Present:—Tue Hon’sts Sm Aurrep Henry LIONEL LEACH, 
Chief Justice AND Mr. Justice HAPPELL. 


T., K; Nallamuthu Pillai and others .. Appellants* 
' (Appellants) 

v. 
R. K. Thirumalai Aiyangar and others .. Respondents. 


(Respts. 1 to 5 & 7 to 11). 


Basement—Custómary right to irrigation from water standing on fore- 
shore of tank—Interference by owner of servient land by putiing bund to 
prevent submersion of his land—Right to restrain by tnjunction, 


; Tho patta lands in the foreshore of a, tank were from time immemorial 
subject to submersion by the water of the tauk when it was full.. The 
owners of the lands attempted to raise bunds on their lands to prevent the 
submersion, causing thereby material diminution of the customary supply 
of water to the ryots in the ayacut of the tank, 


. Held, that the ryots in the ayacut having become entitled to haxe. their 
lands irrigated with water standing on-the said™foreshore lands, any’ one 
who interfered with the customary supply interfered with rights recognised 
by law and was therefore subject to the injunction of the Court. 


Decision of Wadsworth, J., affirmed; Seshadri Aiyangar v. Narasimha- 
‘hari, (1981) 36 L.W. 408, referred and Robinson. y. Ayya Krishnama- 
chariyar, (1872) 7 M.H.C.R. 37, distinguished. 


Appeal under Cl. (15) of the Letters Patent against the 
judgment} and decree of Mr. Justice Wadsworth dated 23rd 


| *L.P.A. No. 45 of 1940. i 24th October, 1941. - 
tThe Judgment of Wadsworth, J., was as follows: 


“This appeal raises the question of the right of persons owning lands 
on patta within the waterspread of a Government tank to construct banks 
on their patta lands so as to protect those lands from damage due to 
submersion, 


The appellants are the owners of ‘foreshore lands. The suit was 
brought by the plaintiffs as representing the owners of lands in the ayaeut 
of the tank for a declaration that the lands in the schedule to the plaint 
were-part of the waterspread of the Kadamba tank and liable to submer- 
sion and for injunctions directing the removal of protective banks and 
restraining the future construction of such‘banks. Though there is some 
doubt as to the correctness of the plaint schedula, most of the facts are 
not in dispute. The Kadamba tank is a large work fed by a river channel 
flowing into the tank at its northern extremity. The tank bund runs north 
and-south, The Wakorsprend of the tank extends to the west not only over 
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July, 1940 and passed in S.A. No. 542 of 1937 preferred to the 
High Court against the decree of the Court of the Subordinate 
the poramboke tank-bed area but also over a considerable area %of patta . 
lands belonging to the appellants. It is established that there has been no 
raising of the level of the tank during the relevapt period. and that during 
the whole of this period, the appellants’ lands have been held on: patta and 
have been liable to submersion. ‘The old Settlement Register (Ex. XLIII) 
contains an entry to the effect that these lands are on a low level “poorly 
irrigated but subject to submersion of the Kadambakulam tank water” and > 
that they are classed in Class V. The learned District Munsif reads these 
words as nothing more than a statement of fact not denoting any legal 
liability. The lower appellate Court explains the word ‘but’ as being 
equivalent to ‘and besides’ and reads the whole passage as a record of the 
legal liability of the landg to submersion, It seems to me that the plain 
meaning of these words in the Settlement Register is that these foréshore 
lands have poor irrigation facilities; but that they have the use of water 
from the tank below owing to the periodical submersions; that is to say 
at the time of the Old Settlement, the liability to submersion was regarded 
as supplementing the poor irrigation facilities of the lands. We do not 
know of any improvement in the irrigation facilities of the appellants’ 
lands since that time so as to make the pattadars less anxious. to use the 
water of the tank below, or of any increase in the normal duration of sub- 
mersion. But we do know that from 1904 onwards the foreshore ryots 
were endeavouring to check the overflow of tank waters on to their lands 
by putting up the protective banks. These banks were treated by the 
authorities as an unauthorised interference with the waterspread of the tank 
and from time to time they were removed. They were put up in 1904, in 
1907 and in 1924. On the earlier occasions, they were removed on the 
intervention of the authorities, but it does not appear that the banks put 
up in 1924 were removed until the suit was filed on 17—10—1927. None 
of .the pattas granted: to the appellants contains any clause regarding lia- 
bility to submersion and there is no entry in the Re-Settlement Register 
similar to that" found in Ex. XLIII. On the other ‘hand, there is not the 
slightest doubt that these lands have been continuously submerged 
whenever the tank was full during the whole period for which records exist, 
except to the extent to which the ryots succeeded temporarily in spite of 
objections in maintaining protective works. 


Now it is not denied that the tank when full at the level sanctioned by 
custom will have the effect of submerging the appellants’ lands unless some | 
artificial barrier is created to prevent the water from spreading over these 
lands. It has been caleulated that the water which will stand upon the 


appellants’ lands when the tank is full, will be something over one per cent, 


of the total, storage capacity of the tank. Although the loss of this 

fraction of the storage capacity may not be a matter of supreme import- 

ance, it cannot be said that it would not be appreciable. Presuming that | 
the ayacut is commensurate with the storage capacity of the tank, the loss 

of one per cent. of that capacity will mean that some of the lands will go 

short of water. 


The nature of the right of a pattadar to the protection of the 


. customary supply of irrigation water hag been considered by Wal- 


lace, J., in the case of Basavana Gowd v, Narayana Reddi, 

(1980) 61 M. L. J. 568: L L. R, 54 Mad. 793. The learned 

Judge points out that the ryot is entitled to such supply of water 

as is necessary and sufficient for the irrigation of his registered wet fields, 

that he.must accept the supply from. the source approved by Government 
. 
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Judge of Tuticorin in ‘A.S.-No. 16 of 1934 preferred against the 
deeree of the Court of the District Munsif of Srivaikuntam in 
O.S. No. 445 of 1927. - 
Nn aaa aaa 
and the method by which that supply is made available. But it is open to 

. the Government to alter the manner and method by which the necessary 
water is supplied, always providing that the change does not work to the 
detriment of the ryots. Whether the right of the pattadar to water as 
against the Government is contractual or proprietary is a question which 
it is not easy to decide and is largely academic in view of the fact that the 
ryot is legally entitled to the customary supply by the customary method 
unless. some equally good alternative is provided. As between one set of 
ryots and another set of ryots, there is a right to the customary supply 
which can be enforced as soon as that supply reaches the work earmarked 
for the lands in question; and while one ryot cannot insist as against 
Government on his right to have his supply carried by a particular channel, 
he has a right as against other ryots and even (subject to Government’s 
right to give him an equally efficient supply) as against Government itself, 
to the protection of law for that supply once it has passed into the channel 
at present earmarked for lis supply. These general principles cannot now 
be questioned and applying them: to the facts of the present case, it would 
appear that the plaintiffs as representing the owners of the ayacut under 
the tank have the right, subject to any equally satisfactory arrangement 
which the Government may be able to make, to the customary supply from 
the tank which is their registered source of irrigation and they can as 
against other ryots maintain an action to protect their customary supply. 
It would seem to follow that the plaintiffs, being according to custom en- 
titled to the full amount of water which this tank can store at its custom- 
ary level. can maintain an action to prevent the restriction of the storage 
capacity of the tank by the construction of protective works within the 
waterspread, even though by custom that waterspread includes certain pri- 
vate lands. To hold otherwise would in fact be to negative the right of the 
ayacutdars to the customary supply. l 


It is, however, contended for the appellants that though the plaintiffs 
have rights in this tank and though the foreshore ryots may not be entitled 
to ask for the lowering of the full tank level so as not to submerge their 
lands, yet the owners of these foreshore lahds have a natural right to drain 
off or to throw back any water flowing on to their lands not in a defined 
channel, or, if they think fit, to raise the level of their lands so that water 
will not stagnate thereon; and that the appellants have to prove positively 
the acquisition of a customary right not merely to maintain the water of 
the tank at a particular level. but also to prevent the execution of protective 
works on lands liable to submersion. They relicd strongly upon the case 
of Robinson v. Krishnamachartyar, (1872) 7 M.H.C.R. 37 where it was 
held that in the casé of a rainfed tank the bund of which threw water 
flowing into the tank back on to the lands of the defendants, the defendants 
had á right to construct drainage works to divert this water from their 
land and the plaintiffs could not acquire a prescriptive right to throw back 
the water on to the defendants’ lands and keep it there till required for 
‘use. The reasoning upon which this decision is based is that every pro- 
prietor. has the right to do what he pleases with water flowing naturally over, 
his land not in any defined channel and that this water impounded by 
the tank bund was really nothing more than the result of the natural flow 
over the defendants’ land which flow they were entitled to deal with as 
they pleased without interference by the owners of lands below. The 
water. itself not: being confined to any particular channel was extra com- 
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mércium and could not be the ne of proprietary rights merely becausé 
the owners of lands further down, constructed an embankment which had 
the effect of .impounding this water upon the lands of the defendants. 
Now, it may be pointed out with reference to this case that it was 
anterior to the Indian Easements Act, S. 17 of which while recognising that 
prescriptive tights cannot be acquired in surface water not flowing in a 
stream, specifically excludes from this prohibition water permanently col- 
lected in-a pool or tank. It may further be observed that in the present 
case, we are not dealing with water flowing naturally over the lands of the 
appellants into the tank and there impounded so as to stagnate on the 
appellants’ lands, The tank in question is fed by an artificially construct- 
ed irrigation channel leading from a river and there can be no question to 
my mind that, the person entitled to the water of an artificially constructed 
irrigation work may acquire a right in the nature of an easement to the 
use of neighbouring lands for tHe overflow from that work. The case of 
Robinson v. Krishnamachariar; (1872), 7 M.H.O.R. 37 has, been re- 
ferred to in Narayana Reddi v. Venkatachaniyar, (1900) LLR. 24 Mad.’ 


-202, where the learned Judges- were dealing with a claim merely to retain 


a tank at a particular level even though it might cause detriment to the 
appellants’ land. This right was declared and it was expressly not decided 
whether the owners of the foreshore lands had or had not the power to take 
measures to save the lands from being submerged: In Raghavulu Nayudu 
v. Secretary of State, (1926) 25 L.W. 359, Odgers, J., following the case 
cf Robinson v. Krishnamachariyar, (1872) 7 M.H.C.R. 87, observed 
that a customary right to raise the level of the tank so as to submerge 
lands on the foreshore was a right unknown to law. But this observation 
was not necessary for the decision of the case as the learned Judge held 
that there was no such continual user as would suffice to establish the 
right claimed as against Government. This has been pointed out by 
Wallace, J., in the case of Seshadri Atyangor v. Narasimhachari, (1931) 36 
L.W. 408- and in the. same judgment the learned Judge points out that 
submersion of foreshore lands is & common feature of the irrigation system 
of South India and that where it is in accordance with custom, no action 
would lie to restrain it. The learned Judge emphasises the importance of 
mamool in the irrigation law of. this country. Long established custom for 
the storage and user of waters must be maintained, The learned Judge 
states it to be the law that when submersion is part of the customary con- 
ditions of the locality when the suit tank is at its full tank level and is not 
the. result of a, direct and proved interference miti these customary con- 
ditions, no cause of action would arise. 

` I£ customary submersion does not-give ¿rise to'a cause of ‘action at the 
instance of the person damnified, does it not „follow that those for whose 
benefit- the customary submersion” has deen “maintained can have an action 
to retain the benefits of the custom? . It seems to me that this converse 
proposition necessarily follows; and if it-is,the right. of the Government to 
maintain an irrigation custom for the benefit of.one set of ryots even 
though it is detrimental.to another set of ryots, clearly an action will lie 
at the instance of the ryots for whose benefit the irrigation custom exists, 
though it may be desirable that the Government which have the pagamount 
control, over irrigation should be a-:party to such an action. In the pre- 
sent case the Government have been impleaded and are in favour of main- 
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The Judgment of the Court was delivered by 


Tur Cawr Justice.—The parties to this appeal are ryots 


cultivating lands in the neighbourhood of the Kadamba tank in 
: A 





taining the custom which the plaintiffs assert and of preventing the con- 
struction of banks whiche will restrict the waterspread of the tank. 


It is argued for the appellants that what the plaintiffs claim is not 
merely a right to maintain the tank at ‘a particular level which will have 
the effect of submerging foreshore lands but a ‘positive right to restrict the 
user of the foreshore lands by prohibiting protective works. The argu: 
ment is that such protective works were constructed more than two years 
before the suit and that therefore the suit will not lie to establish a right 
to remove or prevent them. This argument seems to me to be fallacious. 
The right which the plaintiffs assert is a right to use the appellants’ lands 
as part of the waterspread of the tank. The appellants have endeavoured 
to resist this claim by putting up protective works. That which the plain- 
tiffs essentially claim is not the right to remove protective works but the 
right to maintain the customary waterspread intact. This right is an 
apparent and continual easement—Vide Zamindar of Nandigam v, Raja of 
Vizianagaram, (1930) 60- M.L.J. 662. Therefore by reason of S. 47 
of the Easements Act, the right having been established by ancient custom 
is not extinguished until it totally ceases to be enjoyed for an unbroken 
period of twenty years. 

I am therefore of opinion that the plaintiffs’. snit is entitled to succeed 
and that the decision of the lower appellate Court is substantially correct. 


There are however two minor matters in respect of which to my mind 
a modification of the lower appellate Court’s decree is necessary. The lower 
appellate Court has given a direction to the Government to carry out a sur- 
vey of the appellants’ lands and ascertain what bunds are liable to be 
removed wholesale and what bunds can safely be maintained. Apparently 
the Government are to bear the costs of this survey. Moreover, the Govern- 
ment have been directed to bear their own costs in both the Courts. Both 
these provisions seem to me to be improper. It was for the Court and not 
for the Government to determine to what extent the protective works should 
be removed and there was no justification for mulcting the Government 
with the costs of a survey the necessity for which has been found to be 
the wrongful act of the appellants. Nor does it seem to me that there is any 
reason for refusing to the Government their costs in the litigation in view 
of the fact that the attitude of the Government has been found to be 
correct. It seems to me that no survey is necessary. It has not been 
established that the appellants are disentitled to maintain the ordinary 
field bunds for their lands. Field bunds necessarily vary slightly in height 
and breadth but should not ordinarily exceed one foot in height or breadth. 
I do not think that the plaintiffs would be damnified if they are given a 
decree declaring that the lands of the appellants included within the water- 
spread of the tank according to the plan filed by the Government are liable 
“to submersion and directing that the pattadars of such lands be restrained 
by a permanent injunction from constructing bunds, other than ordinary 
field ridges not exceeding one foot in height and thickness, upon their lands 
and requiring: them to remove any larger bunds or reduce them to the 
dimensions of ordinary field ridges as laid down above. The lower appel- 
late, Court’s deeree will be modified accordingly. 
` Thy appellants will pay the costs of the plaintiffs and of the lst de- 
fendant throughout (two sets). In other respects the appeal is dismissed. 
Leave to appeal granted.” 4 í 4 
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the Tinnevelly District. The tank which is a large one is fed from 
a river through a channel flowing into the tank at its northern 
extremity. A bund running from North to South causes the 
water to spread during the monsoon season toga line 
beyond the boundaries of the lands cultivated by the 
appellants. It is admitted that from time . immemorial 
these lands have been submerged for several weeks in 
the year after the tank has filled as the result of the 
rains. The withdrawal of water from the tank for the purpose 
of the cultivation of the lands falling within the ayacut causes 
the water to recede gradually from the appellants’ lands and 
when this has happened they are fit for cultivation. ‘The appel- 
lants and their predecessors have accepted tenancies of these 
lands knowing that they would be completely submerged for 
part of the year. In 1898 the appellants’ predecessors erected 
bunds to prevent the submersion. This caused some of the water . 
in the tank to escape over the weir and lessened the supply which 
the ryots in the ayacut were accustomed to receive. They na- 
turally objected to the erection of these bunds and as the result | 
of their objection the Revenue authorities caused them to be de- 
molished. Notwithstanding the action of the Revenue authori- 
ties similar bunds were erected in 1899, 1904, 1907 and 1924. 
Except in the year 1924 the Revenue authorities stepped in im- 
mediately and caused the protective earthworks to be demolished. 
In 1924, however, the Revenue authorities refused to interfere 
as they considered that the bunds erected by the appellants were 
merely field ridges and the loss of water was inconsiderable. 
The question was not finally decided until the 29th March, 1927 
when the Board of Revenue agreed with the Subordinate Reve- 
nue Officers that no substantial loss had been suffered by the 
ryots in the ayacut as the result of the erection of the bunds. 
The Board’s order caused the respondents 1 to 4 who are ryots 
cultivating lands within the ayacut to file the suit out of which 
this appeal arises. There are concurrent findings of the Courts 
below that the bunds are more than field ridges and that the 
respondents have in consequence suffered material diminution in 
their customary supply of water. It is now clear that the Board 
was misinformed. 


The suit was filed in the Court of the District Munsif of 
Srivaikuntam. The plaintiffs claimed that they were entitled by 
prescription and custom to prevent the appellants interfering. 
with the spread of the water in the tank. The District Munsif 
found against the plaintiffs and dismissed the suit. On appeal 
the Subordinate Judge held that the District Munsif was wrong 
and issued a mandatory injunction requiring the appellants: to 
remove the bunds which they had erected. The appellants then 
appealed to this Court. The appeal was heard by Wadsworth, 
J., who agreed with the Subordinate Judge, but gave a certifi- 
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cate which has permitted the present appeal to be filed under 
Clause (15) of the Letters Patent. 


Much has been said in the course of the litigation with regard 
to rights@which are recognised by the English Common Law, and 
in this Court the learned advocate for the appellants has con- 
tended that an owner,of land has always the right under the 
Common Law of England to prevent his land being submerged. 
Assuming this to be so, it is, however, manifest that principles 
which can be applied in England are not always applicable here. 
The conditions in England are very different from the conditions 
in this country and the Court must have regard to the principles 
which have been applied in India when questions have arisen 
affecting the rights of ryots to their customary supply of water 
for the purpose of cultivation. In many parts of the Madras 
Presidency the storage of water in tanks is essential if crops are 
to be raised, and agriculture provides the means of livelihood 
for the vast majority of the population. The application of 
English rules of law was fully discussed by Wallace, J., in 
Seshadri Aiyamgar v. Narasimhachari; where he stated that the 
whole system of tank irrigation and the rights of ryots to water 
for irrigation has no counterpart in England and no place in 
the English Common Law, the law on such matters being deter- 


“mined in India by custom and customary right. He pointed out 


that it would generally be found that the system is so self-con- 
tained that any attempt to alter it on behalf of an individual who 
may have a private grievance is almost certain to re-act to the 
detriment of the ryots as a body. He also drew attention to the 
fact that submersion of lands on the foreshore of a tank when it 
is full is no uncommon occurrence and is a feature of the recog- 
nised irrigation system. With these remarks we find ourselves 
in full agreement. 


It cannot be denied that if the appellants are allowed to pre- 
vent the Kadamba tank reaching its full capacity during the rains 
the plaintiffs and other ryots in the ayacut will suffer because 
the water which would otherwise spread over the appellants’ 
lands will be forced over the weir and lost so far as the ayacut 
is concerned. The action of the appellants in reality amounts to 
interference with the bed of the tank because their lands for 
several weeks in the year form part of the bed of the tank. As 
the result of the construction of this tank generations ago the 
ryots of the ayacut have become entitled to have their lands irri- 
gated ‘from it and anyone who interferes with their customary 


_ supply is interfering with rights recognised by law and therefore 


is subject to the injunction of the Court. The action of the 
appellants in erecting these bunds has resulted in a material loss 
of water to which the ryot respondents are entitled. That is the 
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overriding. factor ;and the plea. that:the' appellants are. merely 
protecting their own property. cannot be accepted. The appel- 
lants agreed to become tenants of these lands possessing full 
knowledge. that for part of the year they would be spbmerged 
and they have no real grievance quite apart from the principles 
whieh govern the case. is oes 
In the course of the arguments F kariei aia for the 
appellants laid great stress on Robinson v. Ayya Krishnama- 
chariyar but when the judgment in that ease is fully ‘under- 
stood it will be seen that it does not help the appellants in any 
way. There a tank used for the-irrigation of the lands of the 
plaintiffs obtained part of its water from rain falling on: thé 
lands of certain of the defendants: - The bund of the tank threw 
back the waters flowing into it on to the lands of these defend- 
ants and remained there until the water in the tank fell sufficient- 
ly to allow it to drain off. These defendants, through the agency 
of the Government; constructed a channel which prevented the 
water- overflowing their lands, but conducted it back to the tank 
without" loss to the'plaintiffs, who, ‘however, claimed to have the 
former state of affairs restored on the ground that they had a 
prescriptive right to throw back the water on to the defendants’ 
lands and to keep it there until required for use. This conten- 
tion was rejected. In the course of the judgment it was said that 
water not’ running in ‘a defined stream- is the absolute property 
of the owner of the land of which it forms part, and before it 
has réachéd a’ defined stream he may drain it off or put it to 


“what purpose he pleases, the decisions in Rawstron v. Taylor? and 


Broadbent v: Ramsbotham, being referred to. That may perhaps 
have been the right principle to apply in that case as the -con- 
struction of the channel did not cause interference with the 
rights of others, but.here there is interference with the rights of 
others and the principle there reliéd on is inapplicable. 


. Inasmuch as the appellants by their action have interfered 
with the rights of the’ plaintiff-respondents we hold that the 
plaintiff- respondents . -are entitled to the reliefs granted, which 
ineans that the appeal fails. Consequently’ it will be dismissed with 
two sets of costs, one set to be paid to the plaintiff-respondents 
and one set to the Secretary of State who has been made a party’ 
to the ea and has opposed the appeal. 


LEK.. C e c ee: Appeal dismissed. 
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Hindu ‘law—Debts—Joint family—Sale of family property ‘by father 
—Sale set aside after father’s. death onthe ground of absence of- necessity 
-Partition between sons—Subsequent suit by: vendee for recovery of pro- 
portionate share of purchase price from the sons—Pious obligation rule— 
Applicability, . 3 

A. sale by a father of joint family property for no “justifiable purpose 
‘does.not amount to a breach of trust. When a sale by the father is set 

aside during his lifetime on the ground of want of justifiable necessity the 
vendee has an enforceable claim against him for the return of a proportion- 
ate part of the purchase consideration and a liability of ‘this nature comes 
within the pious obligation rule as regards his ‘sons. If the transaction is 

- set aside after the. father’s death the vendee: = a claim. a his’ estato 
and the situation is the same. 
: The pious ‘obligation of the sons to discharge their father’s debt is ak 
‘affected by the fact that the father’s abali is contingent -and the “eon- 
tingency arises after his death. 

' Accordingly the ‘sons can!in'a suit by the vendea, the sale in whose 
favout.has already been set aside:on the ‘ground of; thé absence of family 
nevessity, be ‘compelled by reason; of.their pious obligation to refund a pro- 
portionate- share of the purchase consideration even. where the sale has been 
set aside after the father’s (vendor’s) death, . , 

- Raman Pandithan v.° Batha Cudumban,, .(1916) 31 .ME:L.J.- 502 „ang 
Nachimuthù Goundan v. Balasubramania . Goundan, (1989). /1 MLJ.. ‘352, 
-approved. Observations in Srinivasa Atyangar - v , Kuppuswami , Atyangar, 
(1920) TL. R. 44 ‘Mad. 801, not “approved. 


Appeal’ against the decree of ‘the’ Court of the ‘Sabordinats 
Judge of ‘Bapatla'in A.S. ‘No. 6 of 1937 preferred against the 
decree of ‘the Court of ‘thie District: ‘Munsif of “Ongole in 0. S No: 
“806 of 1984, l < 


ia B. Y, ‘Romanarasu for Appellants, 

4 E. Umamaheswaram. for Resporidente. SER ga E 
_ ‘The Court delivered the following’ ‘Judgments : | l 

` -The Chief Justice. -— The rule of Hindu law shiek makes a son 

liable: for his father’s debts, -provided they have. not been, incurred 


for. illegal: or immoral purposes has been discussed in innumerable 
eases in the Courts of India and many of the cases have been 
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e 
carried to the Privy Council. This appeal calls for a further dis- 
cussion of the rule in order to settle a conflict of opinion in this 
Court with regard to its application. 


In 1917 the first and second respondents with their father 
Lingayya constituted an undivided Hindu family. On the 22nd 
June, 1917, Lingayya purporting to act fpr his sons ag well as 
himself, sold to the appellant for Rs. 1,350 land belonging to the 
family. The area covered by the deed was 6.34 acres. On the ' 
19th July, 1917, the father died. On the 1st December, 1924, the 
first and second respondents filed in the District Munsif’s Court 
a, suit for a decree setting aside the sale to the appellant. They 


-pleaded that their father. was insane at the time of the transac- 


-tion,. that no consideration had passed and that there was no neces- 
sity for the sale. The District Munsif held that the father was 
sane and that consideration had passed, but that there was no 
necessity for the sale so far as the family was concerned. Conse- 
‘quently he ‘declared the transfer to be invalid to the extent .of 


` two-thirds, On appeal the Subordinate Judge of Bapatla concur- 


Fed in the. decision of the District Munsif and the land was then 
partitioned between, the first and. second respondents and the ap- 
pellant. under the: deeree of the Subordinate Court. On the 5th 
December, 1934, the appellant filed the present suit to recover a 
proportionate part of the purchase price. He claimed that he was 
entitled to:a decree for Rs. 1,478, being two-thirds of the Rs. 1,850 
with interest, on the ground that the pious obligation rule applied 
and-that the vendor’s.sons were liable to the extent of- the family 
property which had come into their hands. He also claimed that 
the first and second réspondents were in possession of properties 
belonging to their father personally ‘and were liable as the repre- 
sentatives of his estate. The District Munsif considered that the 
pious obligation rule'did not, apply in such circumstances and dis- 
missed the suit. The Subordinate Judge was of the same opinior 
and the present appeal is from. ‘the decree of the Subordinate Judge 
dismissing. the appeal from the decision of the District Munsif. 


The appeal has been placed before a Full Bench because of 
the conflict of opinion to be found in the judgments of this Court 
in Raman Pandithan v. Satha Cudumban and Srinivasa Atyangas 
v. Kuppuswami Aiyangar®. In the first of these two eases the facts 
were very similar to the facts in the case now before the Court. In 
1894, the father of the defendants: sold certain family properties 
to the plaintiff. The father. died in 1904 and in the following year 
his sons sued the plaintiff for possession of their shares on the 
ground that the sale was not binding on them. It was held that 
the sale was unlawful so far as they were concerned and as their 
shares: amourited to five-sixths of the whole it was set aside to: 
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this extent. The vendee then sued the sons to recover five-sixths 
of the purchase consideration, basing his claim on the pious obli- 
gation rule, and Seshagiri Aiyar and Napier, JJ., held that the 
claim wat well founded. In the second of the two cases a son 
during the lifetime of his father sued for partition of the family 
estate and also asked that certain alienations of family property 
which his father had made should be set aside. The Court was 
called upon to decide merely whether the son was entitled to a 
‘decree for his share in the family properties without being requir- 
ed to refund the consideration paid to his father by the alienees. 
it was held by Wallis, C.J., and Seshagiri Aiyar, J., that the son 
was entitled to recover his share without any obligation to refund 
being imposed upon him. If the judgments had stopped there 
the present controversy would probably have not arisen, but both 
Wallis, C.J., and Seshagiri Aiyar, J., went beyond the immediate 
question and the Court has now to consider whether their further 
observations can be accepted. There exists an important distinc- 
tion between that case and the present one. There the question 
was whether the sons were entitled in a suit for partition filed by 
them against their father to have unlawful alienations made by 
him set aside unconditionally. Here the question is whether the 
sons can in a suit by the vendee be compelled by reason of their 
personal law to discharge a liability incurred by their father, 
namely a liability to refund a proportionate share of the purchase 
: consideration. The liability to the vendee is the father’s liability 
and until the transaction has been set aside the vendee is not in a 
position to.invoke the pious obligation rule and if the father meets 


the vendee’s claim the question of the application of the rule’ ean ` 


never arise. 


Wallis, C.J., laid great stress on the judgment of the Privy 
Council in Sahu Rom Chandra v. Bhup Singh! and after observ- 
ing that it was there pointed out that the alienation of. joint. 
family property .by a father where there is neither necessity nor 
antecedent debt, amounts to a plain breach of trust and that the 
Se ee law does not warrant or legalise any such transaction, 
he added: : 


“art ‘follows in my opinion that the Courts are bound to afford the: gona 


adequate - relief in the nature of a restitutio in integrum unfettered by- any’ 


conditions based on the alleged. pious obligation of thé sons to: pay ‘their 
father’s debts, I am moreover not satisfied that any such pious obligation exists 
in’ thig åse. “Any liability which the father may incur to the lieys on 


such unconditional setting aside of the alienation arises from - his own ime 


moral act in making the alienation in the first instance, in breach of the 
duty which he owed to his sons as manager of the joint family property, 
and I, do. not think the sons can properly be held to be under any pious 
obligation to relieve him from the eppacioentes of his unsuccessful attempt 
to defraud them.” ni Dk E 
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Jt is true that in delivering the judgment of the Board in 
Sahu Ram Chandra v. Bhup Singh, Lord Shaw expressed the 
opinion “that the father, as the manager of the joint family of which 
he is the head, is in the position of a trustee and to pérmit him 
to use the family property for his own purposes would be equiva- 
lent to sanctioning a plain, and it might ebe, a deliberate breaeh 
of trust. The judgment delivered by Lord Shaw was the subject 

of much comment, as at first it was read as laying down the pro- ` 
position that a loan raised by a father for his own necessity on 
the security of joint family property could not be regarded as 
constituting an antecedent debt which would render a subsequent 
mortgage of family property binding on his sons. The pious obli- 
gation’ rule makes the sons of a Hindu father liable for his debts 
when they have not been incurred for an illegal or immoral pur- 
pose. The important factor is the purpose for which the debt 
is incurred. Though the father may in abuse of his powers have 
executed a deed purporting to charge family property this will 
not, make the debt illegal or immoral. Two years after the judg- 
ment in Sahu Ram Chandra v. Bhup Singh was delivered a Full 
Bench of five Judges of this Court, Wallis, C.J., presiding, consi- 
dered its effect in Armugham Chetty v. Muthu Koundan? and the 
conclusion arrived at was that the Privy Council did not intend 
to depart from what had upto then been accepted as the law and 
consequently held that a debt contracted by a Hindu father on the 
security of the joint family estate, provided that it wag not con- : 
tracted for an illegal or immoral purpose, is an antecedent debt 
and will support a subsequent mortgage which will involve the 


* sons’ Shares in the property charged. Shortly after this decision 


had been given a Bench of this Court in Kandasami Goundan 
v. Kuppu Mooppan’, held that in a suit instituted against a 
Hindu father and his sons on a mortgage bond executed by the 
father alone the mortgagee was, notwithstanding that the mort- 
gage was not binding on the sons, entitled to a conditional decree 
against the father personally and against the joint family pro- 
perty of himself and his undivided sons for the recovery of the 
balance should the proceeds of sale of the father’s share of ‘the 
mortgaged properties prove insufficient. “In Brij Narain v. Man- 
gal Prasad‘, a Full Board of the Privy Council accepted. .this 
Court’s interpretation of Sahu Ram Chandra v. Bhup Singh!, -and 
there laid down the following propositions of law: 


(1) The managing coparcener of a joint undivided estate cannot alienate 
or burden the estate qua manager except for purposes of necessity; but 
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(5 
(2) I£ he is the father and the reversionaries are the song he may, by 
incurring debt, so long as it is not for an immoral purpose, lay the estate 
open to be taken i in execution proceeding upon a decree for payment of that 
debt, 
(3) Ithe purports to burden the estate by mortgage. then unless that 
mortgage is to discharge an antecedent debt, it would not bind the estate. 


“ (3) If he purports toeburden the estate by mortgage, then unless that 
is to say, that the debt must be truly independent and not part of the tran- 
saction impeached. 


(5) There is no rule that this result is affected by the question whether 
the father, who contracted the debt or burdens the estate, is alive or dead.” 
In view of the judement of the Judicial Committee in Brij 
Narain’s case}, the dicta of Wallis, C.J., in Srinivasa Atyangar v. 
Kuppuswami Aiyangar?, cannot be accepted as correctly stating 
the law. Notwithstanding that in charging the family properties for 
his own necessity the father has exceeded his powers the debt in- 
eurred by him is one which falls within the purview of the pious 
obligation rule and can be enforced against the sons to the extent 
of their interests in the family property. The Hindu law makes no 


. difference between a- mortgage and a sale in this connection and 


therefore the fact that the father has abused his powers does not 
taint his obligation to the alienee to an extent which would justify 
the Court in holding that it is not vyavaharika. 

The observations of Seshagiri Aiyar, J., in Srinivasa Aiyan- 
gar v. Kuppuswami Aiyangar?, remain to be eonsidered. Sesha- 
ghi Aiyar, J., said in effect that the pious obligation rule only 
applies to debts of the father which were enforceable when the 
family was joint. He considered that the liability of the father 
to refund to the alienee the purchase price when an alienation of 
family property is set aside is a liability for unliquidated damages 
and not a debt, but even if it becomes a debt, it is not a debt 
on the date of the suit for partition. Seshagiri Aiyar, J., referred 
to his previous decision and distinguished it ‘on the ground that 
in that case there had been no severance of the joint family status. 
In my judgment this distinction is not sufficient and I find myself 
also unable to accept the opinion which Seshagiri Aiyar, J., ex- 
pressed with regard to the nature of the obligations to which the 
rule applies, I consider that the rule has a much wider applica- 
tion. f i 


In Nachimuthu Goundan v. Balasubramania Goundan?, my 
learned brother Krishnaswami Aiyangar examined with great care 
in the light thrown by the ancient texts, with which he is so well 
acquainted, the nature of the obligation of a Hindu son to dis- 
charge his father’s debts and his conclusion was that the rule is 
not confined to’ a debt known to the English Common Law, but 
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hi j e 
applies fo other financial obligations incurred by the father, ‘unless 
of course incurred for illegal or immoral purposes. I respectfully 
agree with all that my learned brother said there. He wag not, 
however, called upon to express an opinion on the questio& whether 
the rule applies in the case where the father’s liability -is contin- 
gent and the contingency arises only after duis death. That is the 
position in the present case and therefore it is necessary to cay 
the discussion somewhat further. 


“When a father sells family property without the needs of 
the family requiring the transaction to be entered into he becomes 
liable to return to the vendee a proportionate part of the purchase 
consideration should the other coparceners insist, as they have the 
right to do, on the sale being set aside so far as they are concern- 
ed. On this event happening the vendee can compel the father to 
make the refund. The position then ig that until the transaction 
is set aside at the instance of one or more of the other coparceners 
the father’s liability is contingent, but when the event has happen- 
ed the Hability becomes a present one. The basis of the pious obli- 
gation rule is the benefit which will accrue to the soul of. the 
father by the discharge of his earthly obligations. This being 
the case it is difficult to see what difference the nature of the 
father’s liability in the law ean make, provided that it-is a 
liability which the law recognises and is prepared to enforce in 
terms of money. When an unlawful sale of family property is set 
aside during the father’s lifetime the vendee has an enforceable 
elaim against the father for the return of a proportionate part of 
the purchase consideration and it seems to me that a liability of 
this nature must come within the rule, if it is to be applied m 
accordance with the wording of the texts and the underlying idea. 
If the transaction is set aside after his death the vendee has a 
claim against his estate and the situation is the same. 


` In Srinivasa Aiyangar v. Kuppuswami Aiyangar', Seshagiri 
Aiyar, J., said that the father can hardly be expected to be rescued . 
from hell when the son is compelled, very much against his will 
and with imprecations in his mouth, by a decree of Court to make 
the payment. In Subramania Aiyar v. Sabapathi Aiyar?, Coutts 
Trotter, C.J., described the rule as being an illogical rélie of anti- 
quity, unsuited to any but a primitive society. Even if the des- 
eription given by Seshagiri Aiyar, J., of the attitude of the Hindu 
son: isa true one—it is not for me to express an opinion—I cannot 
imagine what difference it will make to the father if the son dis- 
charges a. parental obligation with impzecations on his lips or 
witha smile on his face. What matters is payment to the father’s 
ereditor.' The-criticism of Coutts Trotter, C.J., is. equally .irrele- 
vant in view of the fact that the rule still remains a rule of Hindu 





1. (1029) LLB. 44 Mad. 801. a. sey 


2. (1927) 54 M.L. 726: LER, 51 Mad. 361,:. °° 7 be; OE 


IJ * THE MADRAS LAW JOURNAL REPORTS. 63 
s 


* law and, as I had occasion to point out in Mohana Reddi v. Gan- 


e 


in and alters the law. 


garajw. the Court is bound to apply it unless the Legislature steps 


For “the reasons indicated I consider that Raman Pandithan 
v. Satha Cudumban?, were rightly decided and that the observations 
ih Srinivasa Atyangaf v. Kuppuswami Aiyangar®, which are in 
conflict should be disregarded. It follows that in my opinion the 
Courts below erred in dismissing the suit and I would remand the 
casé to the trial Court for decision on the other issues. 


Learned counsel for the respondent has intimated that his 
clients claim to be entitled to a scaling down of the debt in accord- 
ance with the provisions of the Madras Agriculturists’ Relief Act. 
In the circumstances this claim should be made in the District 
Munsif’s Court. 


The appellant is entitled to his costs here and in the Subordi- 
nate Judge’s Court. The decree for costs passed against him by 
the trial Court should be set aside and a direction given that the 
costs of that Court should abide the result of the trial. The ap- 
pellant is also entitled to the refund of court-fees paid on this 
appeal to the Subordinate Court and on his appeal to this Court. 


Happel, JI agree and have nothing to add. 


Krishnaswami Aiyangar, J—While I concur with the judg- 
ment just now pronounced by my Lord, I have considered it ne- 
cessary, in view of the importance of the question at issue, to add 
a few words of my own by way of criticism of some of the opinions 
expressed in Srinivasa Aiyangar v. Kuppuswami Aiyangar®, The 
actual decision reached in that case, on the facts such as they were, 
is not open to question, if I may say so with respect. In arriving 
at the conclusion, that the alienee is not entitled to relief in the 
very suit in which the alienation is set aside, Wallis, C.J., was only 
following, as he himself stated, the practice of the Court accord- 
ing to which a condition for the refund of the consideration is not 
ordinarily attached to the decree. Such a condition can properly 
be imposed where the alienation is justifiable in part, but not in 
whole, as in such a ease the alienee is obviously entitled to an equity 
in respect of that part of the consideration which is found good. 
But where on account of a total absence either of necessity or ante- 
eedent debt, the father’s sale is declared not binding on the sons 
to any extent whatever, the alienee can claim no equity as the 
liability of the sons to refund the consideration arises indepen- 
dently of the sale succéssfully impeached by them in the suit. It 
is in fact an extraneous obligation cast upon them by their per- 
sonal law.” On this ground it was-that the learned Chief Justice 
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came to the conclusion that the sons were entitled to ae ih the 
nature of restitutio in integrum unfetted by any condition for the 
refund of the purchase money. This was sufficient to dispose. of 
the case and the further question whether the disappointal alienee 
has a remedy against the sons by recourse to a separate suit did 
not arise for determination. But the Chief Justice went on to 
express-the opinion that the father’s liability to refund the con- 
sideration: in the circumstances mentioned, does not constitute 
such a debt as the sons will be bound to discharge by reason of 
their pious obligation. Support for this opinion was derived from 
the observations of the Privy Council in Sahu Ram Chandra v. 
Bhup Singh}, in which Lord Shaw authoritatively defined an ante- 
cedent debt as meaning a.debt antecedent in time and dissociat- 
ed in fact from the alienation in question. The noble Lord pro- 
ceeded however to explain the principle in language which lite- 
rally taken would tend to displace a long current of Indian author- 
ity and upset numberless titles to property. He observed that the 
joint family estate cannot be effectively sold or charged so as to: 
bind the sons except when it is made, 


“In order to discharge. an obligation not only antecedently incurred but 
incurred wholly apart from the ownership of the joint estate or the security 
afforded or supposed to be available for such joint estate.” 


The words italicised suggest a qualification not theretofore’known 
to Hindu law, Sami Aiyangar xw. Ponnammal?, and for sometime 
wag understood as laying down the proposition that no mortgage: 
for ready money could ever be an. antecedent debt the payment, 
of which was capable of supporting a new and later mortgage. 
This quakfication has since been declared untenable first by a Full 
Bench of this Court in Armugham Chetty v. Muthu Koundan® 
and later by a Full Board of the Privy Council in Brij Narain v. 
Mangal Prasad, on the ground that the observations of Lord 
Shaw were in the nature of obiter dicta and not a decision on the 
point: It isin the passage thus commented on, there occur the 
other observations referred to by ‘Wallis, C.J. which were obvious- 
ly made for the purpose of elucidating the theory underlying 
the doctrine ‘since exploded as mentioned. Lord Shaw said that. 
to permit a father to mortgage the family property for his own 
purposes would be to enable him to sacrifice those very rights 
which he was bound to conserve and that this would be “equivalent 
to sanctioning a plain, and it may be, a deliberate breach of 
trust.” -Breaches of trust are of course offences against mora- 
lity and -may -even sound in crime; -and it may well be that a 
liability prng out of a besan of trust bears bs tont of illegal- 


e 
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ity or. immorality. But even apart from authority, it is difficult 
to accept the proposition: that an alienation by the father, when 
there was no necessity or antecedent debt, is‘a breach of trust in 
this sens@. Legal ‘expressions and legal concepts peculiar to one 
system of law do not always accurately fit into another system 
with a -different origin.and history and founded upon different 
theories. ‘For instance the notion that the property of maths and 
' similar religious institutions is trust property and those charged 
with its administration are trustees caught the fancy of lawyers 
and ‘held the field for sometime in this country until the Privy 
Council set aside this view in Vidya Varuthi v. Balusami explain- 
ing--away a previous decision of the Board in Ram Par- 
-kash Das v. Anand Das? If I may say so with res- 
pect, -expressions such as ‘trust’ and ‘breach of trust’ are 
strictly. speaking out of place. in describing the. position 
of a father or manager in a joint Hindu family. Neither of them 
fills the position of an agent with respect to the family property 
in his charge, though it may be that some of his duties and func- 
tions may appear to be similar in character to those of trustees 


strictly so called (See Annamalai Chetty v. Murugasa Chetty®), But ` 


it is necessary to bear in mind the warning uttered more than 
oneé before—the decision of the Privy Council in Arumilli Per- 
ragu v. Subbarayadu,’ is an instance in pomt—that, it is a mistake 
‘to apply ‘to such persons the strict rules of law applicable to 
trustees without the necessary qualification. Neither a father nor a 
manager is in law accountable as a trustee. Neither of them is 
legally’ bound to keep or render accounts. Neither of them is under 

a duty ‘to save, economise or invest the funds of the family. They 
An. be called upon to account for acts of negligence. In the 
distribution of the family inddme they are guided not by the 
quantum of the share of the individual members but by their 
actual needs as conceived by them. Such being their position, it 


will not be’ incorrect to describe it as one far removed from those: 


dutiés and restrictions which dre associated with trustees strictly: 
so-called. ` It is not perhaps necessary to labour the point in view 
of the decision’ of the Board in Brij Narain v. Mangal Prasad 
already referred ‘to, where their Lordships accepted after a critical 
examination of ‘Lord Shaw’s observations in ‘the earlier case, the 
proposition “that ` an independent debt contracted by a Hindu 
father on the security of the family- property is still an antece- 


dent debt sufficient to support a later mortgage of the sons’ share; 


notwithstanding that the debt was incurred gimulbaneousiy with 


L (1921) 41 MLJ. 346: LR, 48 LA. 802: TLR, 44 Mad. 831, (P.C). 


_ 2 (1916) 31 MLJ. 1: L.R. 43 LA 73: LLR. 43 Cal. 707 (P.C.). 
3 (2809) 13 ML. eer LR. 30 LA. 220: ILR. 26 Mad. 544 at 553 
(PC). 
. 4, (4921). 41 M.L.J. 33.: LR, 48 TA 280: LL.R. 44 Mnd, 656 at 663 
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the execution of the prior mortgage. The theory of breach of 
trust must therefore be held to have been laid to rest for good as 
otherwise the invalid charge created by the father on the family 
property, invalid for the reason that there was a simultafeous bor- 
rowing of ready money, could not have been held to have been a 
good antecedent debt which was neither illegal nor immoral. These 
can be no doubt that the Privy Council held the debt to be a good 
antecedent debt. It is impossible to mistake the meaning of the 
illustration given by their Lordships at page 102 of the report: 
“For after all, if looked at straight in the face, what position could be 
more anomalous than this, A father who is manager, borrows a like sum 
from A and B. To A he gives a mortgage on the family estate containing 
a personal covenant. To B he gives a simple: acknowledgment of loan. B 
sues and gets a decree; on this decree execution can follow and the estate 
can be taken. A suing upon his mortgage, cannot recover. It seems to have 
been felt that if the debt for which a mortgage was given was in any pro- 
per sense antecedent, then it, so to speak, escaped the direct infringement 
of the principle that the futher manager could not burden the estate except 
for necessity.” 


In fact and apart from the dicta to be found in Sahu Ram 


‘ Chandra v. Bhup Singh}, no authority for the proposition can be 


found either in the texts or the decided cases. Even in that case 
it is to be observed that the Judicial Committee were not dealing 
with the nature or incidents of a father’s alienation for the pur- 
pose of fixing the character of his liability consequent on the 
alienation being set aside at the instance of the sons; much less for 
the purpose of determining the scope of the pious obligation of 
the latter. It would therefore be wrong, in my opinion, to rely 
on this decision in justification’ of the view that the liability to 
refund is an immoral debt which the sons are not bound to dis- 
charge; and this in my opinion réceives support by the decision 
of this Court in Kaendasami Goundan v. Kuppu Mooppan? What 
has always to be remembered in this connection is that a father’s 
debt even though incurred for his own personal purposes has still 
to be discharged by the sons, notwithstanding that it met no 
necessity or procured no benefit for the joint family. ` It is there- 
fore difficult to see how the fact that money was obtained’ ‘fox 
such purposes under a purported sale, so long as the object was 
neither: illegal nor immoral, can alter the character of the liability 
or convert the resulting obligation into an Avyvaharike debt. It 
is the purpose for which the money is obtained which determines 
the character of the debt and not the means adopted which may 
vary. It follows from what has been said’ that the observations 
of the learned Chief Justice cannot be taken to repe the 
correct rule of law on the point in question. 


Seshagiri Aiyar, J., delivered a separate judgment though he 


concurred with the Chief Justice. He took the occasion for ex-- 


L (1917) 38 MLJ. 14: LR, 44 LA. 126: LLR. 39 AH. 437 Eo 


2- (1919)'38 M.L.J. 203: LL.B. 43 Mad. 491, ' 
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pressing thé view that the pious obligation of the son to discharge 
the debts of the father which were neither illegal nor immoral was 
in the nature of a moral precept which should never have been 
recognise® by Courts of law and indeed he went the length of 
wishing that the texts on the point had been consigned to the limbo 
of oblivion as, in his apinion, they involved a theory incongruous 
with modern conditions. This: however, is an opinion which few, 
I consider, will share. As long as the joint family ‘system lasts 
with its doctrine of survivorship and the recognition of equal 
and co-ordinate rights in the sons, so long it seems to me that the 
theory of pious obligation should be maintained in the interests of 
the fair name of Hindu law, and its title to take rank with civiliz- 
ed systems of jurisprudence. Mayne in his well known treatise 
on Hindu law (Mayne’s Hindu Law, 9th edition, para. 348) ex- 
plains the rule underlying the principle thus: 

“The notion of a religious as well as a civil obligation to pay debts 
evidences the introduction of Brahmanical theories into a law which was 
previously founded merely upon natural justice. The kindred theory that 
the soul of a deceased debtor could not find repose till his debts were dis- 
charged probably grew up still later. The religious theory of obligation could 
well co-exist with the civil theory, as affording an additional sanction for a 
liability which was already recognised. The antiquity of the texts which 
state this religious theory shows that it had sprung up before the family 
bonds were relaxed, by allowing the sons to possess a co-ordinate interest 
in the property and a right to restrain their father in his dealings with it. 
But even after this later development, natural equity and convenience would 
continue to attach a specially binding character to debts which were con- 
tracted by the official head and representative of the family, while the reli- 
gious obligation would assume greater prominence in proportion ag the secular 
obligation was weakened.” 


The italics are mine. The basis-of the rule also fell to be ex- 
plained by the Allahabad High Court in Lalta Prasad vw. Gaja- 
dhar Shukul!, where Iqbal Ahmad, J., as he then was, made the 
following pertinent observations : 


“So far as I can see, this rule was introduced as a sort of corrective to 
the rule that every male member of a joint Hindu family acquires an in- 
terest in the joint family property from,the moment, of his birth, and there- 
fore no member of such family can predicate the extent of his share or 
ean alienate the same, If by the mere fact of his birth the newly born son 
acquires an interest in the joint family property, and thus automatically re- 
duces the extent of his father’s interest in the same, it ig but fair and just 
that he should shoulder, along with the father, the liabilities of the father. 
To make provision for the payment of debts due to a creditor, far from 
being ‘unsuited to any but a primitive and patriarchal society’ is in con- 
sonance with common honesty and is, I should think, the recognised practice 
of the civilized world. The liability imposed on a son to pay the just debts 
of his father is not a gratuitous obligation thrust on him by Hindu law 
but is a necessary corollary—if not a salutary counter-balancing proviso—to 
the principle that the son from the moment of his birth acquires along 
with the father, an interest in joint family property.” 


It appears to me that the statement of the law contained in 
„the passages extracted above exhibit. a truer perception of the 
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fundamentals of the doning and there would seem to be little 
reason’ either for those who are governed by the Hindu law to. 
feel ashamed of itor for the Courts which are called upon to'ad-- 
minister it to feel any compunction in enforcing it; I also regret 
to say that I find it.diffieult to follow the dictum that a father can 
hardly be expected, to be rescued from .hell, when the son is com; 
pelled very much against his will and with imprecations in his 
mouth by a decree of Court to make the payment. With reli- 
gious beliefs held or denied, the Court has nothing to do. But 
even under the. ancient texts, it is to be remembered that the 
liability of the son whether it had its origin in secular or religious: 
considerations, was a rule of law and not a rule of morality bind-. 
ing merely on the conscience. However that may: be, it is hard 
to appreciate the argument; for, surely the redemption of the 
father cannot depend upon the state of mind of the son who pays: 
the. debt but on the fact of. its discharge whatever the reason 
behind. i 

. The learned Judge has also expr essed the view that the state- 
ment of the Judicial -Committee in Sahu Ram Chandra v. Bhup 
Singh}, about thesale.by the father amounting to a breach of. 
trust deserved to be strictly- enforced ‘in which event; he was of 
opinion that the decisions in Venugopala Naidu v.: Ramanadhan 
Ohetiy?, Hanwmath . Mahton v. Sonadhari Singh’, Ramakrishna. 
Trimbak v. Narayan and Hanmant Kashinath v. Ganesh Annaji® 
would stand in. need of. review as they tried to put a. strained 
construction on the rule of pious obligation. Here again, there 
is need for caution and a wholesale denunciation is, if I may 
say so with respect, scarcely warranted. If the theory that ` a sale 
by. the father even when made for no justifiable purpose is a 
breach of trust is negatived, as I think it should- be, the learned 
Judge’s criticism of these cases, even if sound, would be found to: 
be of little weight in advancing the argument. But it may be 
pointed out that the’ cases decided by this Court ‘bearing on the 
question whether a son is liable for the debt of the.father con- 
nected’. with, a breach of trust -bave been . recently. con- 
sidered by «this Court in Alapati -Anande Rao vy. Pre- 
sident, Co-operative Credit Society, Péedatadepalli®, in. the light 
of the decision. of the Privy Council.in Toshanpal Singh v. Dis- 
trict Judge of Agra’; and my Lord the Chief. Justice, has, if I may 
say so with: respect, clearly stated ee Pasei in the following 
words: 


kak 
= 
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“This Court has always held that where a father has lawfully received 
money the fact that he misappropriates it later will not change the charac- 
ter of the debt and the gon is liable under the pious obligation rilo. Where 
a person ro money on behalf of another a civil liability immediately 
arises and the fact that the person who’ has received it fails in his duty to 
pay it over to the person entitled to it does not alter the civil character of 
the debt.” 


e 

The question which arises in this class of cases is whether a 
liability of the father having its origin in a criminal act of his 
gives rise to a debt falling within the pious obligation rule, and the 
answer clearly is that it does not. It is certainly not a crime or 
anything akin to it for a father to raise money for his personal 
needs by selling family property. The restraint on his powers in 
this behalf is merely designed to ‘provide some measure of check, 
albeit temporary in character. 


A close - examination of the judgment of Seshagiri Aiyar, J., 
reveals that it is based upon two grounds,: namely : 
Si (1) that’ the claim’ of the disappointed purchaser for a refund of the 
consideration on the sale in his favour being set aside at the instance of the 


‘sons is-really in the nature of a claim for damages against the father which 
‘does not materialise into a debt until the sale is set aside; 


- (2)-that if on that date the father was already dead or a division 
in status had been established between him and his sons, the latter would 
not in either event be liable. ` 


With respect to the. first eon. T have’ little to add ‘to what 
-has fallen. from my Lord the Chief Justice. As regards the second 
ground I may perhaps add that the law on the point which was 
involved in a certain amount of doubt has since been elucidated 
by the Full Bench decision in Subramania Aiyar v. Sabapathi 
Awarni, which has firmly established: the liability of the sons after 
partition for a debt. of the father incurred before it. After this 
‘decision the only point which may require consideration is whether 
the obligation is one which has‘been incurred by the father before 
. partition, and whether it is tainted by illegality or immorality. 
His: subsequent death would make no difference; neither would -a 
subsequent. severance of status. I respectfully agree with my 
‘Lord in holding that the liability of the father, contingent though 
it be, is still inherent in-the sale itself, and not a new liability 
coming into existence for the first time when the sale is set aside. 


Of the decisions referred to by Seshagiri Aiyar, J., at page 
809, the casein Sivaganga Zamindar v. Lakshmena?, will be found 
on examination to have no reference to the question of the liability 
‘of the sons for a debt of the father after partition. HKrishnasami 


Konan v. Ramasami Aiyar? has been interpreted in the Full Bench e 


l Bont 54 M.L.J. 726: LL.B, 51 Mad. sand 2s wh e 
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decision in-Subramania v. Sabapathi Aiyar! and held not to affect 
the principle laid down in it. The actual decision in Kilaru 
Kotayye v. Polavarapu Durgayya? goes no further than that in 
the suit by the sons for the recovery of their share in ¢he joint 
family property sold by their father for purposes not binding on 
the family, the purchaser is not entitled to any charge on the 
sons’ share for any portion of the consideration paid by him. It 
expressly left open the question whether or not he was entitled 
to sue the father and the sons by a separate suit for the refund of 
thé consideration which had failed. The learned Judge’s judg- 
ment in Raman Pandithan v. Satha Cudumban’, is clearly in point, 
and there the Court held that the debt of the father arose when 
he made the invalid sale and that it made no difference to the 
liability of the sons that the purchaser’s claim was in the nature 
of unliquidated damages against the father. The position here 
taken is, if I may say so with respect, quite correct, only we must 
understand the word ‘debt’ used in this decision as well as in the 
ease in Kilaru Kotayya v. Polavarapu Durgayya? in the wider 
sense in which the word ‘rina’ is used in Hindu law. 


For the reasons explained I am of opinion that the view of 
Seshagiri Aiyar, J., that the death of the father or the disruption 
of the joint family before the sale is set aside, would deprive. the 
purchaser of his remedies as against the sons cannot be supported 
either on principle or authority. I may add that for an obliga- 
tion of the father to be enforceable against the sons, it does not 
require to be converted into a decree in the first instance. 


K.S. Appeal allowed and case remanded. 


IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-THe HONBLE SIR ALFRED Henry LIONEL Leacn, 
Chief Justice AND Mr. Justice HAPPELL. - 
T. Sundara Rao Naidu ' a. Appellani* 
(2nd Respondent) 
v. Ea 
The Commissioner, Corporation of Madras and |. | . 
another ... ‘Respondents 
(1st Respondent and. Petitioner). 
Madras City Municipal Act (IV of 1919), 8. 54 (1)—Non-attendance by 


councillor at meetings for more than three months due to being imprisoned 
---Vacancy declared and fresh election held—Esistence of vacancy denied 





1. (1927) 54 MILLJ. 726: LLB, 51 Mad. 361 (FB). 

2. (1918) 35 MLJ. 451, 4 A 

3. (1916) 31 M.LJ. 502. bus, a 
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and election challenged—Writ of certiorari not to be issued—Proper pro- 

cedure. 


A couneillor of the Madras Corporation had failed to attend the Council 
meetings fèr more than three months owing to her having been imprisoned 
under the Defence of India Act, and the Council had passed a resolution 
refusing to restore her. In reply to a notice from the Commissioner she 
admitted that she had ceased to hold office whereupon the Commissioner 
took steps to fill the vacancy by election, The admission was, however, re- 
tracted but acting on the earlier statement the election was proposed to be 
held as arranged. An application was preferred to the Chief Judge of the 
Court of Small Causes under S. 54 of the Madras City Municipal Act by 
the councillor concerned and the Judge eventually decided against her. 
The election had in the meanwhile been held. An application to the High 
Court for a writ of certiorari to quash the proceedings was granted. On 
appeal from such order, 


Held, that the writ should not have been issued in the circumstances. 
The proper procedure when the validity of such an election wag challenged 
was for the aggrieved party to file an election petition and not to apply 
for a writ of certiorari to quash the proceedings, 


A writ of certiorari can only be granted when there is no other suitable 
remedy available to the party aggrieved. 


Govindaswami Pillai v. Ramalingaswami Pillai, (1931) 62 M.LJ. 664, 
followed. ` 


Appeal under Clause 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Somayya dated 24th June, 1941. 
and made in C.M.P. No, 3378 of 1941—petition praying that the 
High Court will be pleased to issue a writ of certiorari calling for 
the records and quash the proceedings of the Commissioner of the 
Corporation of Madras, the 1st respondent therein, declaring Sri 
T. Sundara Rao Naidu, the 2nd respondent therein, as the duly 
elected councillor for the 26th Electoral Division of the Corpo- 
ration of Madras. 


P. V. Kajamannar and K. Subba Rao for Appellant. 


A. ` Suryanarayaniah and 9. A. Seshadri Aiyangar for Res- 
pondents. 


The Judgment of the Court was delivered by 


- The Chief Justice.—This ig an appeal under Clause 15 of 
the Letters Patent against an order passed by Somayya, J., which 
had the effect of setting aside the election of a councillor to the 
Corporation of Madras for the 26th Division of the City. We 
consider that the appeal is well founded. 


‘In 1936, the second respondent was elected a councillor for 
this division. In the month of November, 1940, she was convicted 
under the Defence of India Act, 1939, and sentenced to imprison- 


ment: for one _year. The last meeting of the Council, which she. 


attended was held on the 20th ‘November, 1940. S. 53 (1) (i) of 
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the Madras City Municipal Act, 1919, states that subject to the 
provisions of S. 54, a councillor or alderman shall cease to hold 
office if he fails to attend meetings of. the Council for a period of 
three consecutive months beginning from the date of@the -com- 
mencement of his term of office or of the last meeting he attend- 
ed as the case may be. The ‘second respondent underwent the 
full term of imprisonment and therefore was not able to attend 

any of the meetings of the Council for a year. Sub-S..(4) of S. ` 
58 states that in the case of a person who has ceased to be'a coun- 
cillor or alderman in consequence of failure to attend meetings 
the matter shall be reported by the Commissioner to the Ccaneil 
which may: restore the person to office. At the expiration of three 
months from the 20th November, 1940, the Commissioner report- 
ed to the Council that the second respondent had been absent 
from meetings for this period and on the receipt of the report 
the Council passed a resolution refusing to restore her to office. 

S. 55-A (2) provides that-a casual vacancy in the office of 
a councillor shall be filled at, a casual election which will be fixed 
by the Commissioner to take place as soon as may be after the 
occurrence of the vacancy except in certain circumstances which 
dé “not apply here. ‘On the Ist May, 1941, the Commissioner 
issued a notice to the second respondent calling upon her to state 
within ten days whether she admitted that she had ceased to hold 
the office of councillor by reason of S. 53 (1). (i). On the 5th 
May, the second respondent replied admitting that she had ceas- 
ed to hold the. office by reason of the provisions of that section. 
It was then the duty of the Commissioner to take steps to fill the 
vacancy. On the 20th May, a notification wàs published intimat- 
ing that election would take place. on the 28rd Juné and that 
nominations would be received on the 23rd, 26th and 27th’ May. 
On the 23rd May, that is, three days after the“ifotifieation“ had: 
appeared, the second respondent wrote to the Commissioner 
stating that by her. letter of the 5th: May she meant to imply 
that she had not attended meetings of the Corporation for three 
consecutive months but she did. not intend ‘to ‘admit as thelegal 
consequence of her non-attendance that her seat had - become 
vacant. If, however, the letter was to be construed otherwise, she 
withdrew her admission, as the- letter had been written under a 
misapprehension of the legal position. The Commissioner replied 
on the 26th May, stating that she had admitted in. ‘unequivocal 
terms that she had ceased, to hold office and as the result of, that 
admission he had taken steps to hold a bye-election which would 
be held as arranged. 

On the 29th May, the second ‘respondent ede: an Sanaian 
tion to the Chief Judge of the Court of. Smell Causes under S; 54. 
That section reads as ‘follows: -~ : 

“54. (1). Whenever it-is alleged *that-any person who has béen elected or 


` appointed -as a councillor- {or elected as an alderman) .is disqualified under 


8, 52.01 §.. 53. for. S. 58-A) and such. person -does not admit the allegation." or 
. 
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whenever any councillor (or alderman) is himself in doubt whether or not 
he. has become disqualified for office, such councillor (or alderman) or any 
other councillor (or alderman) may, and the Commissioner, at the request 
of tlie coyncil, (or on a direction from the Provincial Government) shall 
apply to the- Chief Judge of the Small Cause Court. 


(2) The said Chief Judge, after making such inquiry as he deems neces- 
sary, shall détermine whether or not such person is disqualified under S. 52 
or 8. 53 (or S. 58-A) and his decision shall be final, 


(3) Until an application has been made under sub-S, (1) and a decision 
thereon has been obtained, such person shall be entitled to act as.if he were 
not disqualified.” 


This application was determined by the Chief Judge on the 22nd 
September and the decision was adverse to the second respondent. 
The Chief Judge held that she had ceased to hold the office of 
councillor in February, 1941. In the meantime the election was 
held and on the 10th June, 1941, the appellant was declared to 
be duly elected. He was the only candidate nominated and this 
explains why he was declared duly elected Herons the nouns’ ae 
of poll, namely the 28rd June. 


On the 17th June, the second respondent applied to this 
Court for a writ of certiorari with. the object of obtaining an 
erder quashing the election proceedings. This application was 
heard during the vacation by Somayya,: J. The learned Judge was 
of the opinion that the second. respondent wag entitled to with- 
draw her admission that there was a vacancy and that by virtue 
of S. 54 of the Act, the Commissioner had no power to proceed 
with the bye-election until the decision of the Chief Judge of the 
Small Cause Court had been obtained on the application under 
S. 54. There was no necessity for the Commissioner to make an 
application under that section because the. second respondent 
had admitted the vacancy. It was open to her to. apply herself, 

-but that does not mean that the Commissioner was disentitled 
to take action in the meantime. 


Great,’ stress has been laid by the learned ‘counsel for the 
second. respondent on gub-S. (3) of S. 54. That section entitles a 
person who is apparently subject to disqualification to sit and 


vote, at meetings of the Council until the application has been, 


decided, but. this provision has obviously been inserted: to solve 
2 any question arising with regard to the validity of the -proceed- 
ings should the Chief Judge of the Small Cause Court decide 
that the seat had been vacated. As already’ pointed’ out,'the Chief 
Judge held that the second respondent’ had ceased to .be a mem- 
ber. of the Council in the month of February. That being the 
legal. position, the Commissioner was entitled, in fact it was his 
duty, to take the steps which he did take. The order of Somayya, 
. J; quashed all proceedings which had taken place after the 26th 
May foy the purpose of filling the vacancy. This means that in 
certiorari proceedings the election was'set aside. The order of 
Somayya, J., Was’ at on the 24th June’ by which time the 
10 
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appellant had been declared to be duly elected and had taken 


. the oath of office. A writ of certiorari should not have been issued 


in sucle circumstances. The proper procedure when the validity 
of such an election is challenged is for the aggrieved@ party to 
file an election petition. In 1986, the Government, acting under 
the powers conferred upon it by the Act, framed and notified 
rules for the adjudication by the Court of Small Causes, Madras, 


- of disputes arising out of election of councillors or aldermen of 


the Corporation. In Govindas’wami Pillai v. Ramalingaswami 
Pillai}, a Bench of this Court in a matter arising out of an elec- 
tion to a District Council pointed out that the writ of certiorari 
can. only be granted when there is no other suitable remedy avail- 
able to the party aggrieved. There was another remedy open to 
the second respondent and: as indicated the writ should not have - 
been issued in this case. 


The appeal will be allowed and the order of the learned 
Judge vacated. The appellant is entitled to his costs as against 
the second respondent, 


KC. ; Appeal allowed. 
THE FEDERAL COURT OF INDIA. 
[Appellate Jurisdiction]. 


PRESENT :—SIR MAURICE Givver, C.J., VARADACHARIAR AND 
ZAFRULLA KHAN, JJ. 


K. L. Gauba . ..  Petitioner*® 
Ve. 
The Hon'ble the Chief Justice and the Judges of 
the High Court of Judicature at Lahore, and oe 
another ... Respondents. . 


Government of India Act, 1935—S. 205—Refusal of certificate there- 
under—Federal Court if can interfere and direct the grant of certificate by 
the High Court—High Cowrt if can be proceeded against for contempt in 
refusing certificate perversely and depriving Federal Court of jurisdiction 
to entertain appeal. 


No appeal lies to the Federal Court in the absence ‘of the certificate pre- 
seribed in S. 205 of the Government of India Act and the refusal of a 
High Court to grant a certificate cannot be questioned by the Federal Court | 
nor ean the reasons which prompted the refusal be investigated by it. 


On a contention that if the refusal of the certificate was perverse 
or malicious, the High Court was thereby deliberately depriving the Federal 
Court of.a jurisdiction which Parliament has entrusted to it and was there- 
fore guilty of contempt of the Federal Court and that though punishment 
by fine or imprisonment is not possible the High Court may still be served 
with an order directing it to grant the certificate withheld perversely or 
maliciously, 
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LY 
Held: Assuming that a High Court can in such circumstances be guilty 
of a contempt, the jurisdiction of the Federal Court to question the refusal to 
grant the certificate being limited by statute cannot be extended (by psing the 
power to pynish for contempt) to cover a case of the High Court acting even 
perversely Sr maliciously in withholding the certificate. The Federal Court 
cannot do indirectly what it cannot do directly. 
e Quaere: Whether procgedings by way of contempt of Court could ever 
be the appropriate remedy against a High Court. 


Petition praying that the respondents The Hon’ble the Chief 
Justice and the other Judges of the High Court of Judicature at 
lahore may be adjudged to have acted in contempt of the Federal 
Court by refusing to grant a certificate to the petitioner under 
S. 205 of the Constitution Act. 


The Petitioner in person. ne 
The Judgment of the Court was delivered by 


Guwyer, C.J —In this ease the petitioner Mr. K. L. Gauba, has 
filed a petition praying that the respondents: the Hon’ble the Chief 
Justice and the other Judges of the High Court of Judicature at 
Lahore may be ordered to transmit the records of a certain case to 
this Court, and that this Court after perusing the same may ad- 
judge the respondents to have acted in contempt of this Court, 
ou the ground that they have refused to grant a certificate to the 
petitioner under S. 205 of the Constitution Act, and that the 
refusal was perverse, deliberate, illegal and oppressive, and for 
the purpose. of preventing the petitioner from having a hearing 
before this Court. 


In view of the unusual nature of the petition and of the 
yelief sought, we thought it right to invite the petitioner at a pre- 
liminary hearing to satisfy us that we had jurisdiction to enter- 
tain such proceedings. Mr. Gauba accordingly appeared before us 
and argued his case in person. 


It appears that Mr. Gauba has for some time past been 
involved in litigation at Lahore of various kinds, including litiga- 
tion connected with his insolvency. It is unnecessary to go into 
the details of this litigation, and it is sufficient to say that im the 
course of certain proceedings, Mr. Gauba raised two points which 
aecording to him involved the interpretation of the Constitution 
Act; that is, whether a particular Special Bench of the High 
Court was validly constituted and whether a particular Judge was 
any longer qualified to sit upon the Bench at all. In each ease 
the point of law raised by Mr. Gauba was decided against him and 
a certificate under S. 205 of the Act was refused. Such very 
briefly are the facts which have given rise to the present petition. 

Mr. Gauba, who argued with ability and moderation, admit- 
ted that in face of the decisions of this Court in Pushupati Bharti 
v. Secretary of State for India in Council}, Lakhpat Ram v. Behari 


er rte een eee sae eee HS 
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Lal Misit, and Kishori Lal v. Governor in Council, Punjaba he 
could not seek to appeal from the refusal of the High Court to 
grant the certificate. But, he said, that does not conclude the 
matter; and he contended that if it is possible to show that the 
refusal was perverse or malicious, that is to say, that no reasonable 
man could have come to such a decision gr that the refusal was 
inspired by wicked or improper motives, then the High Court has 
deliberately deprived this Court of a jurisdiction which Parlia- ' 
ment has entrusted to it and is therefore guilty of a contempt of 
this Court. 

Tf we assume for the moment that a High Court can in such 
circumstances be guilty of a contempt of this Court, what follows? 
Even Mr. Gauba does not suggest punishment by fine or imprison- . 
ment; he would be content that the High Court should be served 
with an order to grant the certificate hitherto perversely or mali- 
ciously withheld. But what is that but to ask this Court to do by 
indirect means what it is admitted that.it cannot do directly? The 


. law of contempt of Court has at times been stretched very far 


in British India; but no one has ever contended that a Court could 
use its power to punish for contempt for the purpose of extending 
its jurisdiction in other matters. 

This Court being the creation of statute, it is to the statute 
which created it that we must look for a definition of its jurisdic- 


‘tion, original or appellate. It is not suggested, nor could it be. 


that its original jurisdiction could be invoked for the purpose of 
Mr. Gauba’s petition; and it is to the provisions relating to its 
appellate jurisdiction that reference must be made. These are 
contained in Ss. 205 and 207 of the Act; but since S. 207 has no 
effect until the Federation is established, we are only concerned 
with S. 205. We have had occasion more than once to construe 
the provisions of S. 205, and we repeat what we have already said, 
that no appeal lies to this Court in the absence of the certificate 
prescribed by that section; a certificate is the necessary condition 
precedent to every appeal. We cannot question the refusal of a 
High Court to grant a certificate or investigate the reasons which 
have prompted the refusal; we cannot even inquire what 
those reasons were, if the High Court has given none. The matter 
is one exclusively for the High Court; and, as this Court observed 
in an earlier case, it is not for us to speculate whether Parlia- 
ment omitted per incuriam to give a right of appeal against the 
refusal to srant a certificate or trusted the High Courts to act 
with reasonableness and impartiality; Pashupati Bharti v. Secre- 
tary of State for India in Council’. The jurisdiction of the Court 
being thus limited by the statute in this way, how could it be ex- 
tended by a High Court acting even perversely or maliciously in 
withholding the certificate? 


1. (1939) F.C.B. 121: 2 FLJ. 121. . 
8. (1940) FCR. 12: 3 FLJ. 12- 
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Mr. Gauba however stated that he.based his petition, not on 
S. 205, but on Ss. 210 and 212. These sections do not help him. 
Section 210 (1) requires all authorities, civil and judicial} to act 
in aid of*the Federal Court. If, as is plain, they could not by 
giving it ‘their assistance extend its jurisdiction, surely still less 
equid they extend it by refusing that assistance, as Mr. Gauba in 
effect contends. Section 210 (2) confers powers, not jurisdiction ; 
“ and.unless in any given ease:the Court has jurisdiction it has no 
powers to exercise. Mr. Gauba laid stress, upon the words of the 
sub-section which refer to the investigation or punishment of 
contempt ef Court. This Court being a Court of Record has all 
the powers which belong to such a Court, including the power to 
punish for contempts of itself; and S. 210 (2) does no more than 
give it the same machinery for making that power effective ag the 
ne Courts themselves possess. S. 212, which enacts that the 
law declared by this Court shall be recognized as binding on all 
Courts in British India, does not appear to us to have any: rele- 
vance for the purpose of the present case. 

‘The petition thus fails in imine and must be dismissed; but 
we think it: right to add two things. It has not been necessary for 
us to go into all the facts alleged in the petition, but we must not 
be taken as assenting to the proposition that proceedings by way 
of. contempt of Court could ever be the appropriate remedy 
against a High Court, even if all the facts alleged were true. 
Secondly, whether the High Court was right or wrong in with- 
holding the certificates (on which it is not for us to express any 
opinion), we see'no reason to suppose that it did in fact act 
either perversely or maliciously in doing. so; and it is only just 
to the High Court that we should state this. 


KS. < Petition dismissed in limine. 


THE FEDERAL COURT OF INDIA. 
[Appellate Jurisdiction]. 


| PRESENT : :—Sir Maurion GWYER, CJ., VARADACHARIAR : AND 
ZAFRULLA Kuan, JJ. 


Suraj Narain Anand l ihe Appellant 
v. 
The North-West Frontier Province ... Respondent. 


Government of India Act, 1935, Ss. 240 and 248—Scope and effect—Civil 
servant dismissed in 1938 by authority subordinate to the one who appointed 
him in 1928—Validity of order of dismissal—Remedy by way of suit—Avail- 
ability—Relief available—“Conditions of service”—S. 243—If includes dis- 
missal and governs S. 240 (2)—Indian Police Act (V of 1861), Rules under 
—Modification in 1934—E fect. 


The plaintiff was appointed a Sub-Inspector in the police force of the 
North-West Frontier Province in March, 1928, and in April, 1938, he was 
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dismissed on certain charges by the Deputy Inspector-General of Police of 
that Province. His appeals to the Inspector-General of Police and to the 
Provincial Government having failed he instituted a suit praying for a de- 
claration that the order of dismissal was illegal and void and ing he ought 
to be regarded as continuing in office. He also claimed arrears Ùf pay and 
in the alternative damages for wrongful dismissal. The Provincial Govern- 
ment contested the suit claiming that the Crown had an unrestricted power 
of dismissal and that the plaintiff had no remedy by way of suit. In 1934 
the Provincial Government had modified the rules under the Indian Police 
Act (V of 1861) providing that a Sub-Inspector could be dismissed by the 
Deputy Inspector-General of Police.. The Courts below dismissed the suit 
as unsustainable. On appeal, 


Held: S. 240 (2) of the Constitution Act, 1935, corresponding to 8. 
96-B of the Government of India Act, 1919, is in unqualified terms and 
contains a statutory prohibition to the effect that no office holder shall be 
dismissed from service by any authority subordinate to that by which he was 
appointed. The protection thus afforded could not be permitted to be 


_destroyed by a delegation purporting to be made under the rules. S7 243 


of the Constitution Act does not have the effect of depriving the plaintiff 
of the, benefit of sub-section (2) of S. 240. The expression ‘conditions of 
service’ in S. 248, (as in Ss. 241 and 242) left to be provided for by rules, 
could not have been intended to comprise the matters dealt with in sub-8s. 
(1) and (2) of S. 240. The application of Ss. 240 and 241 to the subordinate’ 
ranks of the police force in India is not excluded by the opening words of 
S. 243. The rejection of the plaintiff’s appeal by the Inspector-General of 
Police cannot be deemed to be equivalent to a dismissal from office by the 
Inspector-General himself go as to prevent the plaintiff's right to invoke the 
aid of sub-section (2) of S. 240 of the Constitution Act. In any event the 
plaintiff having been appointed when the Government of India Act of 1919 
was in force the change made in 1934 in the rules cannot prevail against 
S. 96-B of the India Act, 1919, and affect the rights conferred thereby. 


In the circumstances the plaintiff is entitled to a declaration that the 


‘order of dismissal passed against him was void and inoperative and that 


the Courts below were not justified in dismissing the suit as wholly unsus- 
tainable. The plaintiff is obviously not entitled to any relief by way of 
damages for wrongful dismissal. 

Appeal against the order of dismissal of the plaintiff’s suit. 
by the Court of Judicial Commissioner, North-West Frontier Pro- 
vince. 

The Appellant in person. 


Sardar Bahadur Raja Singh (Advocate-General of N.-W. 
PP), Kanwal Kishore Raizada with him, instructed by B. 
Banerji, Agent for Respondent. 


Sir Brojendra Mitter (Advocate-General of India), Asadullah 
Khan with him, also appeared, instructed by K. Y. Bhandarkar 
Agent. 

The Judgment of the Court was delivered by 


Varadachariar, J.— This ig an appeal by a plaintiff whose suit 
against the North-West Frontier Province Government has been 
dismissed by the Courts below on a preliminary finding that the 
suit was not maintainable. The only point for determination by 
this Court is whether this finding is consistent with ‘the rule in- 
terpretation. and effect of Ss. 240 and 248 of the Constitution Act. 
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The facts relevant at this stage may be briefly stated. The 
petitioner. was appointed a Sub-Inspector in the police force of 
the North-West Frontier Province in March, 1928, and it April, 
1938, he Was dismissed on certain charges by the Deputy Inspec- 
tor-General of Police of that Province. His appeals to the Ins- 
pector-General of Polieg and to the Provincial Government failed 
and he instituted this suit praying for a declaration that the 

‘ order of dismissal was illegal and void and that he ought still to 
be regarded as continuing in office. He also claimed arrears of 
pay and, in the alternative, damages for. wrongful dismissal. The 
plaint impugned the validity of the order of dismissal on various 
grounds; but, in the view we take of the case, it is unnecessary 
to refer to all of them. It is sufficient to state that one of the 
grounds urged was that as the plaintiff had been appointed by the 
Inspector-General of Police, the Deputy Inspector-General who 
was only a subordinate authority was not competent to dismiss 
him. Though the papers relating to the appointment are not on 
the record (as the suit has been disposed of on a preliminary 
point) it may be pointed out that the plaint alleged that the plaint- 
iff had been appointed by the Inspector-General of Police and the 
written statement admitted the correctness of this allegation. It 
ig common ground that the order of dismissal, dated April 4, 1988, 
was passed by the Deputy Inspector-General of Police. The Pro- 
vineial Government contested the suit, maintaining that the dis- 
missal was valid and proper and that in any event the plaintiff 
had no remedy by way of suit. They asked for and obtained a 
preliminary decision on the question of the maintainability of the 
suit. 


Founding himself on the declaration in S. 240 (1) of the Con- 
stitution Act and the decision of the Judicial Committee in Ran- 
gachari v. Secretary of State for India! and Venkata Rao v. Secre- 
tary of State for India®, that every person who holds any civil post 
under the Crown in India holds office during His Majesty’s plea- 
sure, the learned Subordinate Judge proceeded to hold that there 
was nothing in S. 243 of the Constitution Act, or in the pro- 
visions of the Indian Police Act (V of 1861) or the rules framed 
thereunder to restrict the Crown’s unrestricted power of dismissal 
so as to give the aggrieved officer a remedy by civil action. The 
appellate Court confirmed this decision with the following obser- 
vation : 


“Our interpretation of S. 243 of the Government of India Aet is that 
if anything were contained in the Indian Police Act, then-S. 240 of the 
Government of India Act would not apply to that extent. There is how- 
ever nothing in the Indian Police Act which restricts the power of the 
Government to dismiss a police officer at its pleasure”, 
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It is apparent that the bearing of, sub-S. (2) of S. 240 of the Con- 
stitution Act on the case was not sufficiently realised in the Courts. 
below, though the plaint and the’ grounds of appeal laid. stress on 
the circumstance that the plaintiff had been dismissed hot by: the 
authority that appointed him, but by a subordinate authority. The 
argument before this Court mainly rested.on this-ground. . 


It may be convenient to mention at this stage how the order, 
of dismissal came to be passed by the Deputy: Inspector-General. 
Under S. 7 of the Indian Police Act (V of 1861) as it stood prior 
to its adaptation by the Adaptation. of Indian Laws Order, 1987, 
the appointments of all police officers below a certain grade were 
(undér such rules as the Local Government should from time to 
time sanction) made to vest with the Inspector-General, Deputy 
Inspectors-General, Assistant Inspectors-General and ` District 
Superintendents of Police; and the section further provided that, 
these officers “may, under such rules as aforesaid, at. any time 
dismiss, suspend or reduce any police officer”. ‘Though a number 
of superior officers are specified in the section, the intention ap- 
parently was that the rules should provide for different grades 
of officers in the subordinate police service being appointed and 
dismissed by specified grades of officers in the superior ranks of 
the service and not that the power should be exercised by any of 
them indiscriminately. The rules in force in the North-West Fron- 
tier Province at the time of the plaintiff’s appointment provided 
that’ a Sub-Inspector of Police could be dismissed by the Inspec- 
tor-General of Police, and, as already stated, the appointment of 
the plaintiff was also made by the Inspector-General of Police. It 
is only as regards officers below a Sub-Inspector in rank that the 
rules provided for appointment and dismissal by officers subordi- 
nate in rank to'the Inspector-General of Police. In 1984 however 
the Provincial Government modified these rules and provided that 
a Sub-Inspector could be dismissed by the Deputy Inspector-Gene- 
ral. The rule did not differentiate between Sub-Inspectors: ap- 
pointed before the date of this modification and those who might 
be appointed later. We do not know whether at the same time 
a change was made to the effect that'even the appointment, of 
Sub-Inspectors could be made by the Deputy Inspector-General, 
though we have been told that some such rule is now in force in 
that Province. We presume that it was on the strength of, the 
modified rule that the order dismissing the plaintiff was passed: by 
the Deputy Inspector-General. 

Sub-S. (2) of S. 240 of the Constitution Act contains a statu- 
tory prohibition to the effect that no office-holder shall be dismiss- 
ed from service by any authority subordinate to that by which -he 
was appointed. Referring to the corresponding provision in $S. 
96-B.of.the Government of India Act, 1919, their Lordships. of -the 
Judicial Committee observed in Rangachari’s Casel; that the pro- 
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tection thus afforded to the office-holder could not be permitted 
to be destroyed by a delegation purporting to be made under the 
rules, qm mphasising the distinction between a safeguard “enacted 
in the section itself and one merely contained in the rules, their 
Lordships expressed it as their clear opinion that the dismissal by 
an authority subordinate in rank to the officer who made the 
appointment “was by reason of its origin bad and inoperative”. 
In this respect, the position under S. 240 of the Act of 1935 is, 
if anything, stronger than it was under the Act of 1919. In the 
latter, S. 96-B opened with the words “Subject to the provisions 
0Ê . . . rules made thereunder”, and this afforded 
some room for the argument (accepted by the High Court at 
Madras in Rangachari’s case) that the declaration contained in the 
section could be qualified by the rules.to be made under the Act. 
In the Act of 1985, sub-S. (2) of S. 240 has been enacted in un- 
qualified terms, and there is accordingly no scope for the conten- 
tion that this provision can be qualified or taken away by statu- 
tory rules. Unless the plaintiff is for any reason precluded from 
relying on this declaration, his dismissal by the Deputy Inspec- 
tor-General of Police must, on the authority of the decision in 
Rangachari’s case?, be held to be inoperative as one “made by an 
official who is prohibited by statute from making it”, 

It was accordingly contended on behalf of the respondent that 
in view of the terms of S. 243 of the Constitution Act, the plaint- 
iff was not entitled to rely upon S. 240. S. 243 provides that the 
“conditions of service” of the subordinate ranks of the police forces 
in India shall be determined by or under the Acts relating to those 
forces respectively, and the section opens with the words “Not- 
withstanding anything in the foregoing provisions of this chap- 
ter”, The plaintiff’s office admittedly fell under the category of 
subordinate ranks of the police force, and the rule authorising the 
dismissal of Sub-Inspectors by the Deputy Inspector-General of 
Police must have been made either under the Indian Police Act 
of 1861 or under the Devolution Rules (as appears from the High 
Court’s judgment in Rangachari’s case). We are however unable 
to hold that S. 243 of the Constitution Act has the effect of depriv- 
mg the plaintiff of the benefit of sub-S. (2) of S. 240. It was 
argued that the expression “conditions of service” in S. 248 was 
wide enough to comprehend a provision as to the authority compe- 
tent to terminate an officer’s tenure of office and that it was clearly 
the intention of the section that even this should be provided for 
by Indian legislation or rules made thereunder. It was also urged 
that the opening words “Notwithstanding anything in the fore- 
going provisions of this chapter” had the effect of totally exclud- 
ing the application of Ss. 240 and 241 to the subordinate ranks 
of the police force in India. These contentions do not seem to us 


warranted by the context. 
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- The extent to which the opening words of S. 248 will exclude 
dr modify the general words contained in the preceding section or 
sections in the chapter will depend upon the nature of thg positive 
provision which follows, and it is only to the extent to hich that 
positive provision is inconsistent with the preceding general pro- 
vision that the operation of the general provision will be excluded. 
The real question therefore is whether the provision relating to _ 
“conditions of service” in S. 243 should be understood to include 
a rule relating to the authority by whom the Crown’s pleasure tò 
terminate an officer’s tenure of his office is to be signified. It may 
be that as a matter of etymology, the expression “conditions of 
service” can be given a very comprehensive meaning; but, read- 
ing the four sections of the chapter together, it seems to us that 
the Act clearly intended to. draw a distinction between the tenure 
on which an office is held on the one hand and the incidents relat- 
ing to service in the office on the other and that the duration of 


the office as well as the authority by which the Crown’s pleasure’ 


to terminate it is to be signified were treated as fundamental 
matters standing on a different footing from the incidents of ser- 
vice. The former were, in our opinion, regarded as of such im- | 
portance as to justify. a declaration by the Act itself, while the 
latter were considered to be-a proper subject for the rules. This 
interpretation will be consistent with the grounds of the decision 
in Rangachari’s case. It seems to us clear that in Ss. 241 and 242, 
the “conditions of service” left to be provided for by rules could © 
not have been intended to comprise the matters dealt with in sub- . 
Ss. (1) and (2) of S. 240. It seems to us reasonable to hold that 
the same restricted meaning should have been intended when the 
same expression was used in S, 248. 


We may also point out that the respondent’s reading of S. 243 
would also exclude the declaration in sub-S. (1) of S. 240 as to 
these offices being held during His Majesty’s pleasure. It may be 
that the Government will not be prejudiced thereby, because, éven 
without the statutory declaration contained in sub-S. (1); ‘they 
may fall back on the common law rule (as stated in Shenton v. 
Smith? and Gould v. Stuarts), that all public servants hold office 
only during His Majesty’s pleasure. But it does not seem to us 
reasonable to assume that when passing the Act of 1935, Parlia- 
ment intended to place this principle on a statutory basis as re- 
gards some offices, but allowed it to remain on a common law or 
implied contract basis as regards the rest. It will be more reason- 
able to hold that the statutory declaration as to the nature of the 
tenure contained in sub-S. (1) of S. 240 was intended to apply as 


-much to the offices referred to in S. 248 as to the offices referred to 


in Ss. 241 and 242; and for the same reason the protection afford- 
ed by sub-S. (2) must equally be held to have been intended for 
or 
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the benefit of both. We see no justification in the reason of the 


thing for drawing a distinction for this purpose between sone set ` 


Of publicgofficers and another. 


The Advocate-General of India, to whom we had directed that 
‘ notice of the proceedings should be given and to whose argument 
we are indebted, invited our attention to a decision of the High 
Court of Australia (Fletcher v. Nott!) in what he described as a 
similar case. That case no doubt bears some resemblance in its 
facts to the present case, but the judgment affords little guidance 
. on the point now under consideration. The main attempt of the 
appellant there was to bring his case under the exception recognis- 
ed in Gould v. Stuart?, but in this he did not succeed. The argu- 
ment based upon the rank of the dismissing authority in that case 
was different from that arising here. There was an order of dis- 
missal by the Commissioner of Police on the 2nd of December, 
1936, and an order of dismissal by the executive government of 
-the State on the 5th of February, 1937. Under the law of the 
State, the Commissioner (who had been substituted by an Act 
of the Legislature for the Inspector-General) was competent to 
‘dismiss the plaintiff. If the matter had rested with the dismissal 
-by the Commissioner, the plaintiff would have had a right to appeal 
to a Board with a District Court Judge sitting on it. But the 
supervening dismissal by the executive government deprived him 
-of this right of appeal, because no appeal was provided against a 
dismissal by the executive government. The plaintiff’s complaint 
in the case therefore was against the dismissal by a higher author- 
ity and not against a dismissal by an authority subordinate in 
rank to the appointing authority. The Judges who dealt with this 
argument answered it by holding that the executive government 
had a power of dismissal independently of the provisions of the 
statute. — 


It was next contended on behalf of the respondent that as 
the plaintiff in the present case had appealed to the Inspector- 
“General of Police against the Deputy Inspector-General’s order 
dismissing him, the rejection of that appeal was equivalent to a 
dismissal from office by the Inspector-General himself and as such 
sufficient to satisfy sub-S. (2) of S. 240 of the Act. We cannot 
accede to this contention. In theory as well as in practice, there 


is a well-marked difference between a decision given by an officer | 


who acts in the consciousness that he is primarily responsible for 
the investigation and decision of the case and the act of one who 
“is expected only to satisfy himself that another officer who had 
the primary responsibility has properly -dealt with the case. The 
. distinction seems to us one of substance and is not merely formal 
_or technical. The pre-existing rules provided, and S. 241 of the 
` Act of 1935 also. contemplates, that appeals may be preferred by 
the dismissed officer, and it is common knowledge that in most 
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cases such appeals are, in fact preferred. As these appeals would 
ordinarily be heard and decided by an authority superior in rank 
to the dismissing officer, the protection intended to be agforded by 
sub-8. (2) of. S. 240 would have been almost illusory if. it, were 
sufficient that, no matter by what authority the order of dismissal 
was made, the appellate authority was not subordinate in rank “to 
the appointing authority. We are accordingly of opinion that the 
plaintiff is entitled to invoke the aid of sub-S. (2) of S. 240 of the 
Constitution Act. 


There. is an alternative aspect of the case which also requires. 


consideration, though, in the view: we have above taken, we do not 


propose to deal with it at length. The plaintiff was appointed at 
a time when the Government of India Act of 1919 was in force. 
The provision in S. 96-B of that statute was not qualified by any- 
thing corresponding to S. 243 of the Act of 1935; nor was there 
anything in the police rules in force at the time authorising his 
dismissal by an officer subordinate in rank to the Tnspector-Gente- 
ral. The change made in 1934 in the rules cannot prevail against 


“8. 96-B of the Government of India Act, 1919. Under S. 84 of 
that Act, any law made by any authority in British India would 


be void so far as it was repugnant to this provision of the statute. 
What then was the effect of the passing of the Act of 1985 on the 
plaintiffs position, even if it should be assumed that S. 243 of the 
new Act should.be construed as excluding the application of sub-S. 
(2) of S. 240 to the subordinate ranks of the Indian police? If 
the police rule of 1934 was void at its inception, so far. as it 
authorised or could be construed as authorising the dismissal of 
existing Sub-Inspectors of Police by an officer lower in. rank than 
the Inspector-General, could it be said that that rule became valid 
and operative as against them merely by reason of the enactment 
ot S. 243 of the new Act? Art. 15 (2) of the Government of India 
(Commencement and Transitory Provisions) Order, 1936, dated 
3rd July, 1936, provided as follows: 


“Until other provision is made under the new Act, the conditions of 
‘service applicable to any person or any class of persons appointed or to’ be 
appointed to serve His Majesty in a civil capacity in India shall be the same 
as were applicable to that person or, as the case may be, to persong of that 
class immediately before the commencement of Part IIT of the: new Act.” 


Even if the expression “conditions of service” should be under- 


‘stood in the comprehensive sense contended for on behalf of the 


respondent, the plaintiff was on April 1, 1987, entitled-to the 
benefit of S. 96-B of the Government of India Act, 1919, notwith- 
standing the change made in the Police Rules in 1984, so far. as 
the same was inconsistent with the provision in the Act, and 
nothing ‘has since happened to deprive him of that benefit. Further, 
it may reasonably be contended that the benefit of S. 96-B of 


‘the Act of 1919 is a right or privilege which hag been saved to 
-the plaintiff by S. 38 of the Interpretation Act, because there is 


“nothing, in the language” of S. 243° of the. Act of 1935 jndicating 
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an intention to deprive officers aa in service of their existing 
rights and privileges. . The Adaptation of Indian Laws Order, dated 
‘March 18, 1987, slightly recast the language of S. 7 of the Indian 
Police AS, 1861, but it does not seem to us to have affected the 
substance of the section. Even if it did, the argument based on 
“pre-existing” rights and privileges will still remain unaffected, 


‘because Art. 11 of that Order saved them in terms almost identi- . 


cal with S. 88 of the Interpretation Act. In this connection, the 
Advyoeate- General of India drew our attention to the judgment in 
‘Reilly v. The King! ; we find nothing in it adverse to the plaintiff's 
contention. Their Lordships only observed that on the facts of 
that case, there was nothing to be saved by this principle of inter- 
pretation, because the pre-existing right itself was oné “subject to 
be determined by the office being abolished by statute’, and that 
was what actually happened. 


It remains to consider what relief the plaintiff is entitled to, 
on the footing that the order of dismissal passed by the Deputy 
Inspector-General in April, 1938, was void and inoperative. The 
plaintiff claims that he is entitled to a declaration to that effect. 
The decision in Rangachari’s case? seems to us to Support this 
contention, though a declaration was in fact refused in that case 
‘on other’ grounds. The plaintiff is obviously not entitled to any 
relief by way of damages for wrongful dismissal. As the case has 
been disposed of by the Courts below on the preliminary issue, we 
are not in a position to say what other questions remain “to be tried 
before the nature of the reliefs to be awarded to the plaintiff ean 

. be finally determined. It seems to us best in the circum- 
stances to say that the plaintiff was at least entitled to a declara- 
tion that the order of dismissal passed against him was void and 
inoperative, and that the Courts below were not justified in dis- 
missing the suit as wholly unsustainable. 


We accordingly set aside the decree of the Judicial Commis- 
sioner’s Court and remit the case with a declaration that there 
shall be substituted for the decree appealed against a declaration 
in the terms above stated, with such further directions as the cir- 
cumstances of the case may require in the light of the observations 
in this judgment. The plaintiff will be entitled to the costs of this 
appeal, The Judicial Commissioner’s Court will deal with the costs 
of the proceedings in the Courts below. 


‘KS. ` Appeal allowed and case remitted. 


1. (1984) A.C, 176. 
KA 1987) LML:J. 515: L.R. 64 LA, 40: LLR. ( Gan “Mad. 517- (P.0). 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTE. 
Muthusamia Pillai ... Petitioner* (Defendant) 


, - V. & 
R. S. A. Sankara Aiyar . Respondent (Plaintiff). 


Madras Agriculturist? Relief Act (IV of 1938), 8. 9—Accownt com- 
mencing after lst October, 1932—Settlement at the end of every year—If 
can be re-opened, 

Unless a'debt falling under S. 9 relates back to a debt incurred before 
Ist October, 1932, so as to invoke the provisions of S, 8, there is nothing 
in S. 9 to justify the reopening of settlements or the reappropriation of’ 
payments on the basis of a hypothetical original principal. In such a case 
the creditor is entitled to a decree on the basis of the last settlement with 
interest thereén at 5 per cent. per annum. 

Petition under S. 25 of Act IK of 1887 praying that the High - 
Court will be pleased to revise the decree of the Court of the 
District Munsif of Ambasamudram in S.C.S. No. 488 of 1938. 

' [Facts: The claim was for the balance due with subsequent 

interest thereon, and for costs of suit, arising out of cash dealings, 
had: by the defendant with the plaintiff on pass book accounts 
commencing from 22nd February, 1938 and ending with 14th 
August, 1937. 
- The defendant while admitting the dealings contended that 
he was an agriculturist, entitled to the benefits of Madras Act IV. 
of 1938 and that if, according to S. 9 of the Act, interest at the 
rate of 5 per cent. per annum is calculated from the commence- 
ment of the transactions, nothing would be found due to the 
plaintiff and in fact, would render the plaintiff liable-to pay to 
him. f 

The pass books disclosed the fact that at the end of cach year 
accounts were, taken and the balance struck and signed by the 
defendant and the same carried over to the next year.. Fresh 
borrowings and repayments made by the defendants in each suc- 
cessive year were taken into account when the balance was struck 
at the end of each year.] 

R. Sundaralingam for Petitioner. 

T. M. Ramaswami Aiyar for Respondent. 

The Court delivered the following 

JuDGMENT.—The account starting in 1983 has a series. of 
settlements, each giving rise to a fresh principal. The lower Court 
has given a decree on the basis of the last settlement with interest 
thereafter at 5 per cent. on the amount so settled under S. 9 of 


` Act IV of 1938. This is correct. Unless a debt falling under S. 9 


relates back to a debt incurred before 1st October, 1932, so as to 
invoke the provisions of S. 8, there is nothing in S. 9 to justify 
the re-opening of settlements or the re-appropriation of payments 
on the basis of a hypothetical original principal. The petition is 
dismissed with costs.. 

K.S. —— Petition dismissed. 


*O.R.P. No. 899 of 1939. 18th February, oats 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :— MR, Justice VENKATARAMANA Rao. 


Kuppala*Subbarayudu and another ..  Appellants* 
(Petitioners) 

. v. 
Ammanamanchi Venkatasubbamma ... Respondent 
(Respondent), 


Civil Procedure Code (V of 1908), 8. 60, Cl. (1) (e)—Ezemption from 
attachment. 

Where the evidence showed that a debtor had no other vocation except 
agriculture and that he kept his plough, bullocks and carts in his house, the 
house is really used for the purpose of carrying on his calling effectively as 
an agriculturist and is exempt from attachment under S. 60 (1) (o) of the 
Code of Civil Procedure, 


Lakshmayya v. Official Receiver, Kistna, (1937) 2 MLJ, 11: LLB. 
(1937) Mad. 777 (E.B.), applied. 

Appeal against the order of the Court of the Subordinate 
Judge of Bapatla, dated 22nd July, 1940 and made in A.S. No. 
82 of 1940 preferred against the order of the Court of the Dis- 
trict Munsif of Bapatla, dated 14th December, 1939 and made in 
E.A. No. 1500 of 1939 in E.P. No. 519 of 1939 in O.S. No. 920 
of 1935. 


K. Krishnamurthi for Appellants. 
K. Kotayya for Respondent. 
The Court delivered the following 


~JuD@MENT.—In Lakshmayya v. Official Recewer, Kistna for 
the purpose of S. 60 (1) (c), Civil Procedure Code, an agricultur. 
ist is defined as follows: 


“An ‘agriculturist? within the meaning of S. 60 (1) (d) of the Code ol, 


Civil Procedure must be a tiller of the soil really dependent for his living 
on tilling the soil and unable to maintain himself otherwise.’’ 


It seems to me having regard to evidencé in this case, the 
appellants would be agriculturists within the meaning of- S. 60 
(1) (c). The evidence in this case is that the appellants have no 
other vocation except agriculture. They keep their plough, bul- 
locks and carts in their house. Therefore the house is really used 
for the purpose of carrying on their calling effectively as agri- 
culturists. This would satisfy even the view taken in Muthu- 
venkatarama Reddiar v. Official Receiver, South Arcot? on which 
the lower Courts rely. 


I therefore reverse the decision of both the lower Courts and 
hold that the appellants can claim exemption under S. 60 (1) (c) 


*A.AgA.O, No, 266 of 1940. 27th August, 1941. 
1. (1987) 2 MLJ. 11: LLR. (1937) Mad. 777 (FB). 
2, (1925) 50 M,L.J, 90:1.L,R, 49 Mad. 227. 
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of the- Codé of Civil Procedure. I'direct each party to bear his 
own costs throughout. - j 


Leave, to appeal is refused. . 7 ð | fo 
KOG : Appeal allowed: 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS, : 


` Present:—Mr. Justice WADSWORTH. AND Mr. Justice 
PaTANJALI SASTRI. i 





Vasudevan Nambudiri - <. © © u Petitioner? 
(2nd Defendant) 

| De 

Unnimaya eeu ... Respondent 


(Plaintif). 


Madras Agriculturists Relief Act (IV of 1938); Ss. 8 and 9—Coparcener 
joining in renewal of promissory note by manager—If entitled to have his 
liability scaled down as renewal of previous liability, 7 


. Where it was contended that when an individual coparcener makes him- 
self personally Hable for a joint family debt, it must be deemed that there 


_ are two liabilities due from two persons, one the liability due from the joint 


family ‘person’ and the other the liability due from the individual coparcener 
becoming liable under a subsequent note, and hence he cannot claim that 
his liability ‘was in renewal of the earlier joint family liability, 


Held, that apart from the pious obligation theory, when a junior co! 
parcener joins in the execution of a document in renewal of a, family debt 
for which he was previously lidble only as a member of the joint family, 
he is entitled to have the debt scaled down as a renewal of the previous 
liability binding on himself. 


Periakaruppan Chettiar v. Appaji Naidu, (1940) 2 M.L.J. 786 and Rama- 
subbier v, Rama Anjar, (1941) 1 M.L.J. 39, followed, $ 


Petition under S. 25 of Act IX. of 1887 praying that the High 
Court will be pleased to revise the decree of the Court of the-Sub- 


ordinate Judge of Ottapalam, dated 25th November, ad one 


made in S. C.S. No. 76 of 1939. | 
K. P. Raman Menon for Petitioner. 
TP. Govinda Menon for Respondent. 
The Court delivered the following 


JUDGMENT, —The petitioner was the 2nd defendant in a small | 
cause suit filed on a promissory note, dated the 25th April, 1936, 
executed by the 2nd defendant himself and by his father the 1st 
defendant. This promissory note can be traced back to four earlier 
notes all executed by the 1st defendant alone for himself and for 
the family of which he was the manager. The parties are Nambu- 
diri Brahmins. The lower Court has, under Madras Act IV of 
1938, scaled down the debt under S. 8 as against the Ist defendant 
and the joint family assets. Against the 2nd defendant personally 
the Court has given a’ decree based on the suit promissery note 


*OR.P. No. 678 of 1940... >- - ;.-: , 18th October,-1941. 
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with! interest réduced under the provisions of 8.:9;” The 2nd de- 
fendant contends: that'on the basis of the prévious décisions of 
this Court, he having been.bound as a member of the joint-family 
by the eatlier notes is entitled. under the explanation to S; 8 to 
trace back his liability to the original principal advanced in 1924 
and to scale down the debt ander S. 8. 


The lower Court has not given any reasons for treating the 
‘Viability of the 2nd defendant differently from the liability of the 
` joint family but it has been contended by Mr. Govinda Menon for 
the respondent that the decision is correct for the following rea- 
sons, Under the Act an undivided Hindu family: is a, person. So 


long as we are concerned only with the liability of the family ‘it. 


does not matter how that family may have been represented in the 
various documents succeeding each other, so long as there is a 
single debt and: the same person, namley, the joint family, is the 
debtor. -But it is contended that, when an individual coparcener 
makes himself personally liable for a joint family. debt, it must 
he deemed that there are two liabilities due from two persons, one 
the liability: due from the joint family person and the other the 
liability due from the individual person; and it is therefore con- 
tended that, when the individual person only becomes liable under 
the last note executed ‘in 1936, he in his individual’ capacity is‘en- 
tited to. relief only under S. 9 and not under S. 8. Ta 


“There is a certain plausibility in this reasoning but we have 


come to the conclusion that not only does it ‘run counter to “the 
view taken by implication in a considerable number of our deci- 
sions, but also it is not the correct way of looking at the matter 
having regard to the principles laid down in the Act. We have 
of course recognised that for the purpose of a renewal under the 
explanation tó S. -8 there must be a substantial identity of the 
debt and of the parties. If an individual or family is a party 
to a succession of documents, one renewing the other, and theré 
is no break in the real identity of the debt, as by partition, we 
have recognised that that individual or family can scale down. the 
debt even though others may have been. parties at one stage or 


another to the different documents. When we have a debt due from | 


a joint family acknowledged by the execution of promissory notes 
by different coparceners, each is in fact on behalf of the family 
renewing a liability by which the family 'was bound under the pre- 
vious documents executed by other coparceners. Although when it 


comes to the execution of the decree, the coparcener’s personal, 


properties may only be liable if he has personally signed the bond, 
he is in fact signing as a coparcener and as a coparcener he has 
beeri liable through the whole series of bonds. Looked at in this 
“way it does not seem to be practicable to treat the coparcener who 
signs for the family as a different person incurring a different 
liability from the other eo-parceners who are bound by the debt, 
although’ in fact’ thé actual executant of- the. bond may suffer a 
decree, against his: personal properties in addition. to the joint 
19 
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family properties. This is the view which we have taken in a large 


- number of cases, although the point has not been previously argu- 


ed as it has been put before us to day. Instances of such cases 
may be found in Periakaruppan Chettiar v. Appaji Maidu! and 
Ramasubbier v. Rama Aiyar?. ‘These decisions have been followed 
in many more decisions which have not been reported and it seeps 
to us that very clear reasons would be necessary to justify us in 
departing from the principle underlying these decisions. 


It has been argued that this case stands on a different footing 
because the defendants are Nambudiris belonging to a community 
in which until 1933 property was ordinarily impartible and in. 
which a junior coparcener could not ordinarily bind the family. 16 
does not seem to us that these considerations really affect the 
present case, for the manager of the family was a party to all the 
notes and the 2nd defendant signed in addition to the manager, 
probably as a matter of more abundant caution at the instance 

of the creditor. 


In the result we must sila this civil revision petition and 


‘modify the lower Court’s decree so as to make the 2nd defendant 


personally liable only to the same extent‘as the Ist defendant: 
The. petitioner will be enttitled to his costs in revision. 


K.S. Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE KING AND Mr. Justice LAKSHMANA 





Rao. a 
Budi Gaddennaidu and another .. Appellants* 
S (Petr. and Surety) 
Vv. a ean 
chirtelapudi China ‘Ramanna ... Respondent 


(Respondent). 


~ Madras Debt Conciliation Act (x1 of 1936), 5. 25—~Power of the Court 
to call upon judgment-debtor to furnish security while ordering stay oh 
execution proceedings, ` ° 

8. 25 of the Debt Conciliation Act necessitates only that execution -pro- 
ceedings should be stayed when the Court is apprised of an application to the 
Debt Conciliation Board and can have no prohibitive effect upon the power 
of the Court to make provision for continuing execution proceedings in case 
necessity should arise in the future, e.g., by calling upon the debtor to fur- 
nish security, for his appearance. 

| Sindaralingam v. Venkataramanayya, (1940) 2 M.L.J, 322, distinguished. 


-. Appeal against the order of the Court of the. Subordinate 
Judge of Viza gapatam, dated 4th August, 1939 and made ir S.A. 
No. 549 of 1939 in E.P. No. 47 of 1939 in O.S. No. 61 of 19386. - 


L (1940) 2 M.L.J, 786, 2, (1941) 1 MLT, 39. 
“#4,4.0, No. 70 of 1940, ` 8th October, 1941, 
š 3 » 
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Y. Suryanarayana for Appellants. Gaddennaida 
. . ‘ Va 
V. Govindarajachari for Respondent. China 
. Ramanna’ 


The Judgment of the Court was delivered by 


King; J—This is an appeal filed jointly by the judgment- "King, J 
debtor in O.S. No. 61 of 1936 and a surety who gave a bond for his 
appearance on the 4th October, 1939. 


The facts of the ease are that on the Ist August, 1939, the 
judgment-debtor was arrested in execution of the decree in O.S. 
No. 61 of 1986 and was brought before the Court which had given 
him time for three days for making some attempt at paying off 
part of the decree. The inquiry contemplated by O. 21, r. 40 was 
adjourned for those three days. On the second of August, the 
judgment-debtor informed the Court that he had made an appli- 
cation to the Debt Conciliation Board and applied for two reliefs : 

(1) that the execution proceedings against him might be stayed in ac- 

cordance with the provisions of S, 25 of the Debt Conciliation Act, and 
_ (2) that he might be released from custody. 
On the 4th August, the Court passed orders granting stay and 
granting release from custody upon the production by the judg- 
ment-debtor of security for his appearance on the 4th October. 
As already stated, the second appellant, the surety executed a bond 
pledging himself that the judgment-debtor would appear on that 
date. The judgment-debtor was accordingly released. 

In this appeal it is argued that the order calling upon the 
judgment-debtor to furnish security for his appearance was, ultra 
vires the executing Court. It is argued that under S. 25 of 
the Debt Conciliation Act, stay of proceedings must be uncondi- 
tional and that, in the present case, the fact that two orders were 
passed on the same day, one granting stay and the other calling 
for security meant in effect that the stay granted was not uncondi- 
tional.’ On that assumption with regard to the facts, our atten- 
tion was directed to a judgment of Horwill, J., reported in Sun- 
daralingam v. Venkataramanayya in which the learned Judge has 
pointed out that when a conditional order of stay is passed that 
necessarily involves the power of the Court to refuse a stay in 
case the condition is not satisfied, and therefore, it must be direct- 
ly contrary to the provisions of S. 25 of the Act which peremp- 
torily directs that stay shall be granted. We are of opinion that 
this decision has no bearing upon the facts of the present case 
however, as there is no sign here in the Court’s order of the grant 
of stay being conditional. 


It was however argued further that, when an application is 
made under S. 25 of the Act to the Court to stay proceedings, the 9 
Court has no power to pass any order whatever. From the moment 
it is apprised of the application to the Debt Conciliation Board 
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its powers are completely :pardlysed. We are not prepared to 
accept that argument and indeed would point out that, if it were 
accepted, it amounts to this: that the appellant is contending 
that the very orders which procured his release were Wira vires 
the Court. We consider that S. 25 necessitates only that exe- 
cution proceedings should be stayed and can have no prohibitiye 
effect upon the power of the Court to make provision for continu- 
ing execution proceedings in case necessity should .arise in the 
future. The Court must be able to appoint a date for further pro- 
ceedings, should they become necessary. And we think the Court 
must be able to take. such action as r. 40 contemplates in order to 
dispose of the urgent question whether the judgment-debtor shall 
remain.in custody or be released. If the argument of the appel- 
lant is pushed to its logical conclusion, it can only mean this: 
that. when a judgment-debtor is under arrest according to the 
provisions of r. 40 and brings to the notice of the Court, the fact 
that he has applied to the Debt Conciliation Board, he must re- 
main under arrest inevitably until the Debt Conciliation Board has 
finished with his application. We think that an order of the Court 
passed under r, 40, sub-r. (2) is in no sense prohibited by S. 25 of 
the Debt Conciliation Act. And if that is so, the power of the 
Court to order the release of the judgment-debtor necessarily in- 
volves the power of the Court to call upon him to furnish security. 
We see no reason, therefore, to interfere with the order of the 
Jearned Subandi suns and dismiss this appeal with costs. 


K. S. —— Appeal dismissed.. 
IN THE. HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT : :—Mr. Justice PATANJALI SASTRI. 


Rao Bahadur V. Ranganatham Chettiar and 
- others : 4. Appellants* 
. A (Plaintiffs 8 to 5) 
v. 
Mariappa Mudali and others ste Respondents 
fan 1 to 5). 


Madras City Tenants’ Protection Act (III of 1922)—Applicabitity to 
aréa included in the municipal limits after the Act came into force—Single 
ejectment suit against defendants -holding possession under different demises 
--CGommon questions of fact involved—No multifariousness—O. 1, r. 8, Civil 
Procedure Code—Nottice under S. 11 of Act ITI of 1922—Mandatory. 


In view of S, 3 (5) of the Madras General Clauses Act defining the term 
“City of Madras” to mean: such local area as is so declared from time to 
time under any Act relating to municipal affairs, the Mambalam extension 
area included: by a notification of the Government in 1934 in the City ‘limits . 
under. S. 3. (9) of the Madras City Municipal Act will be covered by the 
expression “City of Madras” and the Madras City Tenants’ Protection Act 
ig applicable. to that area. and tenants in the area are entitled to. the benefits 
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It may be stated as a general rule that where substantial common ques- 
tions of fact are involved in different claims against different parties, their 
joinder in one suit will not be regarded as multifarious. Accordingly where 
the truste@ of a temple had in 1882 demised the suit land in four equal 
parcels to four brothers who were the ancestors of the defendants under four 
separate muchilikas on the same terms, for a fasli, but the lessees had con- 
tinued in possession thereafter as tenants from year to year paying the 
same rent and on being asked to vacate had claimed permanent rights of 
occupancy, ete, and it was clear on the facts that there would be common 
questions arising for determination even if separate suits had been brought 
against the several defendants, a single suit by the trustees against all of 
them for ejectment from possession of the lands in their respective occupa- 
tion will not be vitiated by misjoinder of parties and causes of action. 


S. 11 of the Madras City Tenants’ Protection Act is mandatory and 
imposes an unqualified obligation upon the Court not to entertain a suit in 
ejectment in thé absence of compliance with its provisions. The fact that 
the applicability of the Act to the case was itself being challenged makes no 
difference, 

Appeal against the decree of the City Civil Court, Madras 
dated 19th December, 1939 and made in O.S. No. 758 of 1936. 

S. Panchapagesa Sastri for M. E. Rajagopalachariar for 
Appellants. ` 

N. Gopala Menon for Respondents. 

The Court delivered the following 


JuDGMENT.—This is an appeal brought by the plaintiffs who 
are the present trustees of Sri Parthasarathiswami Temple, 
Triplicane, against a decree of the City Civil Court dismissing their 
suit to evict the respondents from certain lands belonging to the 
temple after terminating their tenancy. Various defences were 
raised by the respondents which were all decided against them by 
the lower Court except the plea of multifariousness which was up- 
held. It would appear that the learned Judge gave the appellants 
an opportunity to amend the plaint (if so advised) so as to cure 
the defect in the frame of the suit, but as the appellants failed 
to do so, he dismissed the suit. 


The facts may be briefly stated. In 1882, the then trustees 
demised the suit land measuring 8 cawnies 9 grounds and 2160 
square feet in four equal parcels to four brothers who were the 
ancestors of the respondents, under four separate muchilikas on 
the same terms. Each lease comprised 2 grounds and 90 square 
feet of house site and 2 cawnies and 1050 square feet of culti- 
vable land and each lessee agreed to pay a rent of Rs. 2-8-0 for 
the house site, Rs. 7-8-3 for the cultivable land and Rs. 1-12-0 for 
the usufruct of the trees or a total rent of Rs. 11-12-3 and to sur- 
render possession at the end of the term which was one year, fasli 
1292. The lessees, however, continued in possession of the lands 
respectively let to them even after the expiry of the fasli as 
tenants from year to year paying the same rent, and after their 
death their descendants, the respondents were also allowed to hold 
the lands on the same terms. Notices to quit, dated 21st December, 
1935, were issued to the respondents demanding vacant possession 
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of the lands in their respective possession at the expiry of fasli 
1345, that is, on the 30th June, 1936 and the respondents not 
having surrendered the lands, the suit was filed in September, 
1936 for ejecting them from possession. 


The defendants put in a joint written statement alleging that 
they and their ancestors had been in possession of the lands for 
over a hundred and fifty years and that they were entitled to per- 
manent rights of occupancy. They also alleged that they were in 
separate possession and enjoyment of different portions of the lands 
without any community of interest, paying the annual rent to the 
temple separately, and that the suit was bad for misjoinder of 
parties and causes of action. They further pleaded that they were 
entitled to the benefits of the Madras City Tenants’ Protection Act 
as the lands are in the Mambalam Town Extension area and that 
the notices to quit alleged to have been given by the appellants 
were bad in law. They also claimed compensation for improve- 
ments alleged to have been effected by them in case they were to 
be evicted. 


Mr. Panchapagesa Sastri, who appeared for the appellants 
attacked the finding of the Court below that the suit was bad 
for misjoinder of parties and causes of action. He explained 
that the appellants had no means of ascertaining which defend- 
ant or defendants were in possession of the lands respectively 
leased to the four brothers in 1882 as the defendants have been 
dividing the lands among themselves and changing the allotments 
from time to time according to their convenience and that the 
appellants were therefore unable to bring separate suits for re- 
covery of different portions of the land. He urged that the frame 
of the suit was warranted by the provisions of O. 1, r. 3, Civil 
Procedure Code as the appellants’ right to relief arose out of the 
same act or transaction, viz., the unlawful detention by the respon- 
dents of the suit property belonging to the temple after the 
tenancies were duly terminated, and common questions of law 
and fact would arise if separate suits were brought against them. 
Various decisions—some of them not easy to reconcile—were cited 
on either side but it seems to me that no useful purpose would be 
served by a detailed examination of these decisions as the question 
whether the joinder is proper or not has to be decided with refe- 
rence to the facts of this case. It is now well settled that O. 1L r 
3, applies not only to joinder of parties but also to joinder of 
causes of action, [see Govindaraja Mudaliar v. Alagappa Thambi- 
rami), and it is also plain that both the conditions referred to in 
that provision must be fulfilled in order to justify the joinder pro- 
vided for therein. There is no doubt here as to the existence of 
common questions, for, excepting the question relating to the alleg- 
ed ‘improvements, the other questions arising for determination 
would “all be the same even if separate suits had been brought. The 
A aana a a a 
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only question therefore is whether it can be said on the facts and 
circumstances of this case that the appellants’ right to relief arose 
out of thg same act or transaction or series of acts or transactions. 


Learned counsel for the appellants argued that the detention 
of the temple property without right was the cause of action on 
which the suit was based and that it was immaterial that the pro- 
perty was originally leased in four distinct parcels to defendants’ 
ancestors under separate muchilikas. - After the tenancies were 
terminated, the position simply was that the temple land was in 
the unlawful occupation of the defendants who were bound to 
deliver up possession. Stress was laid on the fact that the pro- 
perty claimed is a single block of land comprised within the boun- 
daries specified in the plaint schedule and had been leased to the 
respondents’ ancestors under a single lease tilt 1882, and that the 
defendants’ occupation does not correspond with the portions 
demised under the leases of 1882 as there have been partitions and 
alienations from time to time since then. It was submitted there- 
fore that the appellants were entitled to sue for the recovery of the 
land as a whole and not in parts from the several defendants in 
_ Separate suits. Reliance was placed principally upon the decision 
in Nundo Kumar Nasker v. Banomali Gayam in support of this 
contention. The plaintiff in that case brought a suit for ejectment 
against his landlord and certain other persons to whom the land 
was let in different portions under different demises, on the allega- 
tion that he had previously obtained a lease of the same land but 
was forcibly dispossessed by the tenant-defendants in collusion 
with the landlord. Though conspiracy among the defendants to 
dispossess the plaintiff was put forward, the plea of multifarious- 
ness was dealt with on ‘the basis that no such conspiracy on the 
part of the defendants was established. In overruling the plea the 
learned Judges observed : 


“What concerns the plaintiff is that another is wrongfully in possession 
of what belongs to him, and that fact gives him hig cause of action. If 
this is so, where there is but one person in possession, can there be a differ- 

| ence when the land is in the possession of more than one? We think not. It 
appears to us, so far ag the plaintiff’s cause of action is concerned, that it 
is a matter of indifference to him upon what grounds the different persons in 
possession may seek to justify the wrongful detention of what is his. What 
he is entitled to claim is the recovery of possession of his land as a whole 
‘and not in fragments and we think that all persons, who oppose him in the 
enforcement of that-right, are concerned in his cause of action and ought 
accordingly to be made parties to a suit in which he seeks to give effect to 
it”, 


In another place they say— 


‘What gives the plaintiff his cause of action is, we think, the wrongful 
detention of the land which is his—not the taking of it. Just as in detinue 
the gist of the action is the wrongful detention and not the original taking 
-or obtaining of the goods; and as in that action it is immaterial whether the 
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goods were originally obtained by lawful means, as by a bailnient, or by a. 
wrongful act, such as a trespass. so we think it is with respect to a suit for 
the recovery ‘of land”. 


These observations are, in my opinion,  opplicabik to the facts Sof 
this case. It is no doubt true that the decision was under the old 

Civil Procedure Code where the test was whether the right to relief ` 
“arose out of “the same matter” but'as pointed out by Ramesam, J., 
in Govindarajulu Mudaliar v. Alagappa Thambiran, the object 
underlying. the change in the language of the corresponding provi- 
sion in the’ néw code was to widén the scope of the rule permitting 
joinder. The tendency of the later decisions both in England and 


“in this country based on more or less similar provisions ‘is ‘to con- 
‘strue them liberally, and I think it-may safely be stated, as'a 


general rule, that—where substantial common questions of fact 
are involved in ‘different claims against - different parties, 
their joinder in ore’ suit will not be regarded as multi- 
farious—see per Scrutton, L.J., in Payne v.° British Time 
Recorder Co? In ‘the: present case,: as already observed, 
almost all the questions would be common if different: suits were 
brought against the defendants for recovering portions of ‘the 


‘land in their respective occupation. I hold therefore that the suit 


as ‘framed is not vitiated by misjoinder of parties and causes of 
action. | 


The next objection raised by the ‘respondents to the maintain- 
ability of the suit is more formidable and is based on the Madras 
‘Uity Tenants’ Protection Act, 1921. The suit land is situated in 
that part of the City which is now known as Thyagarayanagar and 
the first question for determination is whether the Act extends 
to this area. It is argued for the appellants that the Act extends 
only to the City of Madras as it existed at the commencement of 
the Act, and as this area was outside the limits of the City when 
the Act came into force in 1922; it does not apply to the case and 
the respondents are not entitled to protection under it. ‘There. is 
however, nothing in the Act to confine its application to the area 
comprised’ in the City of Madras at the time of its commencement. 
S1 (2) merely says that it extends to the “City of Madras”, The 
expression. “City of Madras” is not defined in the Act but S. 3 (5) 
of the Madras General, Clauses Act defines it as meaning _ 

“such local area as is declared from time to time to be the City of 
Madras under any Act for the time being in force relating to.the anapa 
Affairs: of. such - City’. -> ; n 
The local Government acting Sides S. 3 (9) of the Madras 
City Municipal Act has by notification No. 59, dated 18th January, . 
1924 and published at p. 23 of Part I (a) of the, Fort St. George 
Gazette, of 1924 declared the. Mambalam- Extension., area (since 
called ‘Thyagarayanagat) to, be. part of the City of Madras. "There 
is nothing in this’ notification to indicate that the saide declara- 


~~ 1, (1926) 51 MLJ. 194: LLR, 49 Mad. 836 ae, 847 re 
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tion is solely for the purpose of the Madras City Municipal Act. 
It was suggested that the notification having been issued under 
that Act must be understood as including the new area in the City 
solely fo? purposes of municipal administration, but it is clear 
from S. 3 (5) of the General Clauses Act referred to above that a 
declaration made under any Act relating to the municipal affairs 
of the City will determine the meaning of the expression “City 
of Madras” not merely for the purposes of that Act but for every 
Act made by the Governor of Fort St. George in Council after 
the commencement of the General Clauses Act. Reliance was 
placed for the appellants upon the decision in Biraj Mchini Dassi 
v. Gopeswar Mullick!, where it was held that the term “Town of 
Calcutta” used in the Bengal Tenancy Act could only relate to 
the Town as it existed at the time of the passing of the Act and 
could not be understood as including the area brought within its 
limits by the Bengal Act 11 of 1888. The decision, however, was 
based on the special terms of the latter Act which was considered 
to extend the boundary of Calcutta only for municipal purposes 
and not for all purposes and has therefore no application here. 
Reference was also made to Jotirwm Khan v. Jonaki Nath Ghose? 
where the question was whether the Bengal Tenancy Amendment 
Act, 1907, giving an extended definition of the expression “Town 
of Calcutta” for the purposes of the Bengal Tenancy Act which 
had no operation within the town, retrospectively affected persons 
who before its commencement had acquired rights in land out- 
side the town under the provisions of the main Act; and it wag held 
that it did not as it wag not merely of a declaratory character but 
effected a material alteration of the law. In the present ease, 
however, no question arises of the retrospective operation of any 
new statute. The City Tenants’ Protection Act clearly purports 
to affect all tenancies of land within the City of Madras created 
before the commencement of the Act and the only question is 
whether an additional area included in the City by an authority 
duly empowered in that behalf also falls within the scope of the 
Act. If the Act affected, as it was obviously intended to do, the 
pre-existing rights of landlords within a certain area before the 
notification of 1924, it affects similar rights within a larger area 
after the notification by virtue of the definition of the term “City 
of Madras” in the General Clauses Act, and I can see nothing in 
this which contravenes any principle. I hold therefore that the 
City Tenants’ Protection Act is applicable to the land in suit and 
that the respondents are entitled to the benefits of that Act. 


It accordingly- becomes necessary ‘to consider whether the 
notices issued to the respondents did not comply with the require- 
ments of S. 11 of the Act and the suit could be dismissed on that 
ground. This question has not been dealt with in the judgment 
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under appeal presumably because it did not arise in the view 
taken. by the learned Judge regarding the applicability of the Act. 
S. 11 says— 

“No suits in ejectment or applications under S. 41 of the “presidency” 


Small Cause Courts Act, 1882, shall be instituted or presented against a ' 
tenant until the expiration of three months next after notice in writing has 


“been given to him requiring him to surrender possession of the land and 


building, and offering to pay compensation for the building and trees, if any, 
and stating the amount thereof. i 


A copy of such notice shall at the same time be sent to the Commis- 
sioner of the Corporation of Madras.” 


Jt will be seen that as regards the period prescribed, the notices 
issued by the appellants fulfil the requirement of the section, for, 
the suit was instituted more than nine months after the notices 
were given. But they admittedly did not offer to pay compensation 
for the buildings and trees, nor were copies of the notices sent to 
the Commissioner of the Corporation of Madras. The non-service 


of the copies of the notices on the Commissioner may, however, be 


disregarded as a mere irregularity as it is not made a condition 

precedent to the institution of the suit, but the absence of com- 
arene as regards the offer to pay compensation stands on a ' 
different footing. It was said that the appellants could not make 
such an offer as they were disputing the applicability of the Act: 
to the case and denying the respondents’ right to claim protection 
under it and it was suggested that the section should not be read 
as requiring compliance with a condition which would necessarily 
ihvolve the abandonment by a person who proposed to file a suit 
in ejectment of one of his main contentions unless he was prepared _ 
to ‘risk the dismissal of his suit. Such considerations, however, . 
can have little weight in the face of the clear language of S. 11. 
which imposes an unqualified obligation upon the Court not to 
entertain a suit in ejectment in the absence of compliance with’ 
its provisions. As the Privy Council remarked in Bhagchand 
Dagadusa v. Secretary of State for Indiat, with reference to the: 
similar language of prohibition used in S. 80, Civil Procedure. Code, 
the section is “express, explicit and mandatory and it samit of no. 
implications or exceptions”. 


Eveii so, it was urged, the section could not affect the ny 


; lants’ suit in so far as it related to the cultivable lands in the pos- 


session of the respondents as the notice required to be given to the: : 
tenant is one calling upon him “to surrender possession of the. 
land and building” thus showing that the section was applicable- 
only to lands with buildings thereon. It was pointed out that 
under the muchilikas of 1882 only a comparatively small portion 
was. let’ ‘as building land and the rest was let for cultivation, as. 
regards: which the nötices issued to the respondents. were sufficient. 
under. the general law to terminate their tenancy. In the first | 
place; it is not-clearly~established that thé buildings now existing 
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on the- land have all been put up only on the portions let for build- 
ing purposes. ‘On the other hand, it would appear from fix. XT 
that.the grea now occupied by the buildings is 3 cawnies and 1962 
sq. ft. which is far in excess of the total extent of 8 grounds and 
360 sq. ft. which was let as building land under all the muchilikas 
of 1882. It is therefore impossible now to differentiate between 
the portions let for building and the portions let for cultivation 
and to treat them as standing on a separate footing for purposes 
of 8.11. The appellants themselves made no-such distinction in 
the notices issued by them to the respondents and it is indeed their 
case, ag already observed, that the whole block of land should be 
treated as a single item of property which they are entitled to re- 
cover from all the defendants in one suit without being affected by 
any question of misjoinder. I am therefore of opinion that S. 11 
must be applied to the suit land as a whole and its requirements 
not having been complied with, the suit is bound to fail. In this 
view, it becomes unnecessary to consider the other questions 
arising in the case. 
In the result the appeal is dismissed with costs. 


As regards the memorandum of cross objections, it is directed 
against the findings recorded by the lower Court on the other pleas 
of the respondents which were all decided against them. A preli- 
minary objection was taken by the appellants that a memorandum 
of- cross objections could not be’ preferred against mere findings 
when the decree was one of dismissal. This objection is no doubt 
well founded. But as it was open to the respondents in such cir- 
cumstances to sustain the decree of the Court below even on any 
ground which has been decided against them by that Court, the 
memorandum of objections was really unnecessary in this case 
and it is accordingly dismissed without: costs. 


WA Appeal and memorandum of objections; dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Tiruturaipundi. Sri Bana Oushadeesvara 
| Swami Temple represented by its Trustees .. Appellants* 
: (Plfs.. and wil) 

ka x v, - ` ` y pie te : 
. N. R. Samiappa Mudaliar and others ae Respondents 
(Defendants). 

rusts Act (I of 1882), S. 88—Scope, 

Z- A trustee is not debarred from purchasing property which had diay 
belonged to the trust but had become lost to the trust before he became 


trustee and had gone into the hands of third persons who had. acquired a 


title: to the? same by advere possession. ‘ 
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Oushade- Appeal against the decree of the Court of the Subordinate 
eswara Swami Judge gf Tiruvarur in A.S. No. 2 of 1938 (A.S. No. 37 of 1987, 
Temple, ë Distriet Court, East Tanjore) preferred against the decree of the 


Ti id tl 
mana Yourt of the District Munsif of Tiruturaipundi in O.S. No. 176 
v. of 1935. 
Samiappa Z È . 8 
Mudaliar, B. Sitarama Rao, K. Swaminatha Aiyar and G. R. Jagadisan 


for Appellants. 


K. Bhashyam Aiyangar, T. R. Srinivasan and R. Sundaralin- 
gam for Respondents. 


The Court delivered the folowing 


JUDGMENT.—This is an appeal from the judgment of the learn- 
ed Subordinate Judge of Tiruvarur dismissing the suit of the 
plaintiffs in reversal of the decree of the District Munsif of Tirutu- 
1aipundi decreeing the suit. The suit is in ejectment. The 
plaintiff who is the Sri Bana Oushadeesvaraswami Temple seeks to 
recover possession of 24 cents of land comprised in R.S. Nos. 
183/3 and 183/5 in Tiruturaipundi, Tanjore District. The said 
property and a plot north of it were found by both the lower 
Courts to belong to the temple before 1899. The Ist defendant who 
is the 1st respondent in the appeal is in possession. He claims title 
to the suit property under a purchase, dated 28th July, 1924 from 
one Rangaswami Mudaliar. The 2nd defendant is his nephew in 
whose name the property was purchased but it is admitted that 
the said purchase was for the benefit of the 1st defendant. It is 
also admitted that the suit plot and the plot north of it were given 
to the ancestors of one Rajammal on Kasavargam tenure and that 
Rajammal was in enjoyment of the said property in 1890 but by 
reason of the non-performance of the services she incurred forfei- 
ture and lost her rights in the said land. It appears from the 
evidence that the plot north of the suit property was purchased in 
execution of a decree in O.S. No. 272 of 1890 on the file of the 
District Munsif of Tiruturaipundi by one Ramalinga Mudaliar, 
the father of the Ist defendant. The temple appears to have obtain- 
ed possession of the said plot, but so far as the suit plot is concerned 
Rajammal was not ousted from it and she continued in possession. 
At the date of the said purchase the said Ramalinga Mudaliar was 
the trustee of the temple. After his death a suit (O.S. No. 11 of 
1899) was filed in 1899 against his undivided brother Arunachala 
Mudaliar to recover possession of the said property. The said 
litigation appears to have ended in a compromise. Two transac- . 
tions came into existence then which are evidenced by Has, B and 
A. Ex. B ig a lease deed executed by Arunachala in favour of the 

ə then, trustee Subbaraya Aiyar of the plot in the said O.S. No. 11 
of 1899 for a period of 40 years. Arunachala was on that date not 
a trustee of the temple, the lease deed being, dated 28th January, 
1899. Two days thereafter another lease deed of the sai@ plot Ex. 
A, bearing 30th January, 1899 was executed by one Thiagaraja in 
favour of Subbarayar. The case for the plaintiffs is that Thiaga- 
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raja was only a nominee of Arunachala but on account of some 
misunderstandings between the parties the documents had to be 
compulsgrily registered in May, 1899. It is found by the learned 
Subordinate Judge that so far as the suit plot was concerned pos- 
session was not taken from Rajammal and given to Thiagaraja but 
Rajammal continued in possession of the said property. There is 
no evidence that possession was ever after given to Thiagaraja by 
the trustees of the temple under Ex. A. A few days before the 
registration of Exs. A and B Rajammal sold the property to one 
Doraisami Mudaliar under Ex. I. He leased the property to one 
Nataraja Pillai and the said lessee was in occupation under the 
said lease. After the death of Doraisami Mudaliar, his sons alie- 
nated the suit property under Exs. IV and V to one Rangaswami 
Mudaliar from whom the second defendant purchased. Aruna- 
chala became a trustee in June, 1899. Subsequent to his death the 
Ist defendant became a trustee in 1921 and continued to be so till 
1925. On the 30th April, 1924, the trustees of the temple purport- 
ed to execute a lease deed of a portion of the plot Ex. E to one 
Kayarohanam Pillai but he does not seem to have taken possession 
thereunder and there is no evidence that possession was taken by 
him or that he paid any rent. The finding of the learned Subordi- 
nate Judge is that both Exs. A and E are nominal documents. In 
paragraph 33 of his judgment the learned Subordinate Judge finds 
that Ex. A was a sham transaction and no enjoyment passed to 
Thiagaraja under it, that the rent deed Ex. E was obtained for 
ulterior purposes and was not acted upon and the lessee did not 
get possession of the property. The learned Judge also finds that 
the sale deed Ex. I executed by Rajammal in favour of Doraisami 
Maudaliar and the subsequent dealings with the sons of Doraisami 
Mudaliar were all genuine transactions, that Rajammal and her 
successors alone have been in possession of the property in spite of 
Exs. A and E, that adverse possession commenced to run against 
the temple from the date of forfeiture incurred by Rajammal and 
whether the date is taken ta be 1890 or 1899, the right of the temple 
was barred by limitation after 12 years from either of those dates. 


Mr. Sitarama Rao who appears for the plaintiff temple did 
not challenge anv of the findings of fact nor the view of law taken 
by the learned Subordinate Judge regarding limitation and ad- 
verse possession consequent on the forfeiture of Rajammal. But 
he contends that on the date of purchase by the 2nd defendant the 
1st defendant was a trustce of the temple and he must be deemed 
to hold the said property for the benefit of the temple and surren- 
der the property to it. He relies on S. 88 of the Trusts Act and 
the decisions of the Privy Council in Nagendrabala Dasi v, Dina- 
nath Mahish! and Peary Mohan Mukerji v. Manohar Mukerji. I 
may state at once that the question in this aspect wag not raised 
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‘Oushade- ‘iñi either of the Courts below. Mr. Bhashyam Aiyangar on behalf 
eswara Smami of the Ist defendant contends that it would be unfair to hig client: 
aa if that ts allowed to be raised now. Mr. Sitarama Rao concedes that 
pindi it was not raised in the lower Courts and in fact even in the memo- 
Šg na 4 randum of grounds of second appeal the question in this form was 
at has ‘not raised. The case was fought out in both the lower Courts on 
the assumption that Arunachala was a lessee of the suit property, 
that the first defendant while holding it as lessee could not acquire 
title to it in derogation of the trust and that neither Rajammal 
nor her successors acquired any title by adverse possession. On 
both these points the findings of the lower appellate Court were ` 
against the temple and on those findings the plaintiffs cannot suc- 
eeed. This is also conceded by Mr. Sitarama Rao. But however 
‘having regard to the fact that this is a case of trust, I allowed 
ihe point to be raised to see how far there is a basis for this con- 
tention’ and if so, whether I should remand this case or what relief 
hag to be given to the plaintiffs if the contention is found to be 
-sustainable. S. 88 of the Trusts Act runs thus: 
, Where a trustee, executor, partner, agent, director of a' company, legal 
adviser, or other person bound in a fiduciary character to protect the interests 
of énother person, by availing himself of his character, gains for himself 
any pecuniary advantage, or where any person so bound enters into any deal- 
ings under circumstances in which his own interests are, or may be, adverse , 
to those of such other person and thereby gains for himself a pecuniary ad- 
vantage, he must hold for the benefit of such other person the advantage so 
‘gained. ih i 


On the date of the purchase in 1924, the first defendant was not ih 
possession of the suit property either as lessee or in any other 
capacity. When he assumed office of trustee the temple was not 
in.possession of.it and the right of the temple was barred by limi- 
„tation and no suit by the temple to recover possession could have 
been successfully maintained. . It had therefore by that. time. ceased 
-to be trust.property and was the absolute property of Rangasami. 
The question therefore is, is a trustee—and I may state he is one 
of the five trustees—debarred from purchasing the property which 
was once a trust property but had become lost to the trust before 
he became a trustee? S. 88 assumes that the property must be 
trust property at the date of purchase or that the trustee must 
have purchased an outstanding claim on it such as an encumbrance. 
-As I have said above, the property ceased to be trust property 
and there was no outstanding encumbrance, nor could it be said 
there was an adverse claim either. The claim must be such that it 
could be resisted by a suit and not one which by prescription 
resulted in a complete loss of title and ceased to be an outstand- 
ing claim. It is not disputed that if a trustee sells trust property 
to a stranger and subsequently purchases it from him the pur- 
chase would be valid though he could not have done so if the sale 
in favour of the stranger was not completed. The reasen is the 
moment the ‘property is sold in proper exercise of the powers of 
‘a-trustee, the trust is-at an-end and the subsequent purghase by 
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the trustee, cannot be deemed to be a purchase of the trust pro- 
perty. Vide Re. Postlethwaite: Postlethwaite v. Rickman}. The 
question therefore is, can this principle be applied to the case of 
property" lost to the trust by adverse possession? What Mr. Sita- 
rama Rao contends is that the property. S. No. 183/3. still stands 
im the name of the temple in the Settlement Register, that the 
first defendant was onc of the trustees when Ex. E was executed 
and that it was therefore the duty of the first defendant as trustee 
to protect the interests of the trust and that when he purchased 
the said property he must be deemed to have entered into dealings 
of the said property under circumstances which are adverse to the 
trust which resulted in a pecuniary advantage to him. If the 
title to the trust property had become lost by adverse possession 
long before the date of purchase and the property could not be 
recovered by a suit, it is not possible to see what steps should he 
taken by a trustee to preserve it. If he does not purchase it, a 
stranger might have purchased it and the temple could not recover 
it from him. If this point had been raised in the lower Court: 
evidence could have been let in by the first defendant. In regard 
to the pecuniary advantage all that Mr. Sitarama Rao says is that 
the first defendant appeared to have purchased at a price less than 
its proper value and he must have done so by reason of his position 
as a trustee. But the first defendant’s case is that ‘the purchase 
was made in the name of the second defendant, because if the pur- 
chaser came to know that he was purchasing it, he would put a 
higher price for it. And there is no evidence on record to show 
that any pecuniary advantage was gained by reason of his position 
as trustee, because the point was not raised and the evidence of 
the parties was not directed with reference to it. 


The question is whether the case should be remanded for this 
purpose. The purchase was made in 1924 and the suit was laid in 
1935. The first defendant ceased to be a trustee within a few 
months after the sale and thereafter he has been openly dealing 
with the property as owner paying house tax, collecting rent and 
this open dealing must have come to the knowledge of the trustees 
of the temple. If the trustees had really thought they had a claim 
in respect of the said property, it is hardly likely that they would 
not have taken immediate ‘steps to recover the property. On the 
other hand they waited for nearly 10 years after the first defendant 
ceased to be a trustee to file the present suit and they did not 
raise the question that the first defendant by taking advantage of 
his position as trustee obtained pecuniary advantage in respect 
of the said property. I therefore think that in the circumstances 
it is not fair to allow this point to be raised and remand the ease 
for the said purpose. On the findings given by the lower appel- 
late Court, the appeal must fail. But in regard to the actual 
relief the suit property comprises 24 cents and the first defendant’s 
ge Se ee 
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purchase relates only to 21 cents.’ The first defendant is therefore 
directed to give possession of the remaining three cents to the 
temple to be mentioned in the schedule to the decree. Subject to 
this modification the appeal fails and is dismissed. In the cir- 
cumstances ‘of the case I.direct each party to bear his own costs 
throughout, Leave to appeal refused. p% 


This second appeal having been set down to be mentioned this 
day, the Court delivered the “Balong Judgment : 


The parties have filed an agreed plan which will be annexed 
to the decree. The portion marked in that as D E F A measuring 
329 links by 9 links will be the plot to be delivered. I hecordingly 
direct the first respondent to deliver the said plot. 


K.S. — Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE Horwit. 


“The Public Prosecutor ae Appellant®™ 
v. ; 
5. Pappanna and others 4 ... Respondents 


(Accused 1 to 4). 


Factories Act (XXV of 1934), S. 60—Owners and occupiers of factory— 
If cam ‘escape liability for contravening provisions of the Act by leaving 
the affairs of the factory in the hands of a manager—‘Manager’—If ‘occu- 
pier of the factory. tp 
“ The owners and occupiers of-a factory cannot relieve themselves of their 
responsibilities regarding compliance with the requirements of the Factories 
Act by appointing a manager; they must see that the manager carries out 
his duties, It is ohly when the manager has acted in express disobedience of 
their order and they have done their best to see that the provisions of the Act 
are complied with, that they can themselves escape liability. $S. 60 makes it 
“clear that both the manager and occupier are liable, 


A manager is not a ‘managing agent’ within the meaning of that ex- 
pression as used in the proviso to the definition of ‘occupier’ and hence cannot 
be deémed to be the oceupier of the factory. The fact that the “occupiers” 
were ignorant persons who trusted to the knowledge and good sense of their 
manager may be a ground for awarding a smaller ene but not for 
acquitting them. 

Appeal under S. 417 of the Criminal Procedure Code, 1898, 
against the acquittal of the aforesaid respondents (Accused 1 to 4) 
by the Sub-Divisional | pees of Gooty in C.C. No. 49 of 1941 
on his file. 


Appellant in person 
Dr. V. V. Chowdry for Respondents. 
The Court delivered’ the following 


‘JupemMEnt.—Four persons, who were numbered as accused 1 
to 4, were charged under S. 60 of the Indian Factories Act as the 
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oceupiers of a factory, and the 5th accused as the manager of that 
factory, with contravening the provisions of the Act by not fenc- 
ing in a gertain machine. The Sub-Divisional Magistrate imposed 
a very inadequate fine of Rs. 10 on the 5th aceused and acquitted 
aceused 1 to 4 altogether, on the ground that he believed their 
statements that they had left the affairs of the factory in the hands 
of the 5th accused. The Crown has appealed. 


The owners or oceupiers of a factory cannot relieve themselves 
of their responsibilities for seeing that the requirements of the 
‘Factories Act are complied with by appointing a manager: they 
must also see that the manager carries out his duties. It ig only 
when the manager has acted in express disobedience of their order 
and they have done their best to see that the provisions of the Act 
are complied with, that they can themselves escape liability. S. 60 
takes it clear that both the manager and the occupier are liable. 
Dr. Chowdry has referred to the proviso to the definition of ‘occu- 
pier’, that where the affairs of a factory are entrusted to a manag- 
ing agent, such agent shall be deemed to be the oceupier of the 
factory. A manager is not however a managing agent. The ulti. 
matte control of this factory was in the hands of accused 1 to 4: 
and if the requirements of the Act were not complied with, they 
were therefore liable to punishment. If, as is represented on their 
behalf, they are ignorant persons who trusted to the knowledge 
and good sense of their manager: that might be a reason for award- 
ing them a smaller punishment than the manager; but it is no 
reason for acquitting them. 


The acquittal of accused 1 to 4 is therefore set aside. As 
the sentence on, the manager was only a fine of Rs. 10, it would 
perhaps be unfair to sentence these accused to anything more. J 
therefore sentence each of them to pay a fine of Rs. 10. 


KS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 


C. P. Jagannathachari ... Petitioner” (Accused). 

Criminal Procedure Code (V of 1898), 8. 195 (b)—Filing false affidavit 
in Court of Small Causes—Registrar asked to investigate—If ‘Court’ entitled 
to file a valid criminal complaint. 

Presidency. Small Cause Courts Act (XV of 1882), S. 97-—Applicability 
—Filing false afidavit in a judicial proceeding—If ‘act purporting to be 
done under the Act’—Prosecution for, if to be commenced within three 
months of offence. 

Where the Registrar of the Presidency Small Cause Court under the 
directions of the Chief Judge made inquiries and satisfied himself that an 
affidavit filed by the accused was false and thereupon filed a complaint in 
the Court of the Chief Presidency Magistrate, 
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Held, that (1) the filing of the false affidavit was not “something pur- 
porting to be done under the Presidency Small Cause Courts Act’? and the 
limitatien under S, 97 of.the Act of three months from the commission of 
the offence for a prosecution, did not apply to the case; e 


(2) although the Registrar is a ‘Court’ for certain purposes e.g., when 


: trying a suit for a sum of Rs. 20 or less, the Registrar wag acting not as a 


‘Court’ but as a ministerial officer in the present case and therefore the cêm- 
plaint was not filed by the proper person and must be returned, 

' Petition under Ss. 485 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying that the High Court will be-pleased to re- 
visé the judgment of the Court of the Chief Presidency TE 
trate Madras in C.C. No. 2009 of 1941. Dy 

C. Narasimhachari for Petitioner. | 
K.. V. Ramaseshan for The Crown Prosecutor on behalf of 
the Crown. 


The Court made the following 


OrpER.—The petitioner was convicted by the Chief Presidency 
Magistrate, Egmore, Madras of-an offence punishable under S. 193, 
I.P.C. in that he gave false evidence in a judicial proceeding. The 
petitioner was sentenced to imprisonment till the rising of the 
Court and to pay a fine of Rs. 50. 


The case against the petitioner which the Chief Presidency 
Magistrate found to have been proved was that the Judge ordered 


„the return of half costs to him in a certain suit. In order to carry 


out that order, the Registrar called upon the petitioner to return 
the receipt given to him at the time when the court-fee was paid. 
The petitioner falsely replied that he had lost the receipt. In 
fact; he had pledged the receipt with a Marwadi, The Registrar 
then told the petitioner that he could return the money to him 
only if he filed an affidavit that he had lost the receipt; so that he 
might assure himself that the money was returned to the:.proper 
person. The petitioner thereupon filed a false affidavit in which 
he repeated his earlier statement that he had_lost the receipt. 
Aeting on that false affidavit, the Registrar returned the half 
costs to the petitioner. Subsequently, the ereditor who had ad- 
-vanced money: on the pledge of the receipt filed an application 
before the Chief Judge, Court of Small Causes, praying. that the 


‘Court might take action against the petitioner, an advocate of 


this Court, under the Bar Councils Act. The Chief Judge there- - 
upon ‘passed an’ order saying that the incident required further 


‘investigation, and said : 


“I order that these ‘papers “be sent to the Registrar for an, inquiry; so 


- that if there are grounds for starting proceedings against the respondent, 


the Registrar may take necessary action. The question as to whether any 
complaint should be presented under S. 10 (2) of the Indian Bar Councils 
Act will be considered by this Court after this matter is disposed of by the 
Registrar.” é: 

The Registrar vital enquiries and soon: satisfiedhimself that the 
statement-of the: petitioner contained in the affidayit was false, He 
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thereupon filed a complaint in the Court of the Chief Presidency 
Magistrate. The Chief Presidency Magistrate took cognisance of 
this offence on that complaint and the petitioner was subséquently 
convicted and sentenced as above. 

, In revision, two contentions are put forward by the learned 
advocate for the petitioner. The first is that this , prosecution was 
not instituted within the period of limitation set out in S. 97 of 
the Presidency Small Cause Courts Act. S. 97, rans thus: 

“All prosecutions for anything purporting to be done under this Act 
must be commenced within three months after the offence was committed.” 
Tt seems clear that the petitioner was not prosecuted for some- 
thing purporting to be done under the Act. The filing of a false 
affidavit is certainly not something purporting to be done under 
the-Act.- “An illustration ofa -case:to which .S. .97 would, apply 
would be where a bailiff distraining property is alleged to have 
committed trespass, caused injuries to some property, or commit- 
ted a tort. If he was purporting to act as a bailiff in doing the 
duty that was cast upon him, then S. 97 would apply. There are 
many. acts mentioned. from S. 79 onwards in the doing of which a 
person might-do.something that would. afford a ground for prose- 
cution. If so, the prosecution must be brought within three months. 

The other technical objection raised is that the’ complaint 
was not one by the Court of Small Causes. The false affidavit 
was, I think, filed in a judicial proceeding. The Court ordered 

- the return of half costs; and it was in proceédings necessary for 
the return of these half costs that this false affidavit was filed. 
S. 195 (b), Criminal Procedure Code says that the 
"| Court shall not take cognisance of an offence.......... errer punishable 
under S. 193, I.P.C., when such offence is alleged to have been committed in, 
or in relation to, any proceeding in any Court, except on the complaint in 
writing of such Court...eesserereneereee 
Although the Registrar is a. ‘Court? for certain purposes, ¢.g., when 
trying a suit for a sum of Rs. 20 or less the Registrar was not 
acting: as a Court in this case. He was acting as a ministerial 
officer and a complaint by the Registrar was not therefore a com- 
plaint by the Court. It is clear that no injustice resulted to the 
petitioner from the complaint having been filed by the Registrar 
instead of by the Court; because the Registrar appears to have 
been ordered to make enquiries and take necessary action. How- 
ever, the filing of a complaint by a proper person is a condition 
necessary to the taking cognizance of an offence punishable under 
S. 198, L.P.C.; so that unless there isa proper complaint, the Court 
‘has no jurisdiction to enquire into the- ċase at all. Although, 
therefore, the ground taken’ by the petitioner is a technical one, 
his eontention must prevail and the proceedings, which « are illegal, 
liave to be set aside. A < 

The ‘petition is therefore allowed, the conviction and sentence 
set aside, and the complaint ordered to-be returned to the Regis- 
trar, ° The setting aside of the convietion and sentence does not 
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of course preclude the Court of Small Causes from filing a proper 
complaint. The fine, which I understand has been paid, should 
be refunded. e 
K.S. - E Petition allowed. 
IN THE, HIGH COURT OF JUDICATURE AT MADRAS. 
bey Present :—Mr, Justice Horwi. 
Mariasoosai ... Petitioner? (P.W. 1) 


Arokkiam and another ... Respondents (Accused- 
i Appellants). 


Criminal Procedure Code (V of 1898), S. 422—Appeal against convic- 
tion—Absence of notice to complainant to whom compensation out of the 
fine was ordered under 8. 545, Criminal Procedure Code—No ground for 4 ima 
terference in révision. 

Where an appeal against a conviction has been fairly heard after notice 
to the Crown and after hearing the Public Prosecutor and a proper judg- 
ment has been. written, it would be grossly unfair to require an accused 
who had been acquitted to go through a fresh ordeal because the appellate 
Judge had heard only the Public Prosecutor—which is all that is required 
under 8. 422 of the Code of Criminal Procedure—and not the complainant’s* 
vakil also. ‘There is no irregularity—much less illegality—in not giving 
notice of such appeal to the complainant’ merely because he was awarded 
compensation under S. 545 of the Code of Criminal Procedure. 


Petition under Ss. 435 and 489 of the Code of Criminal Pro- 
cedure, 1898; praying that the High Court will . be pleased. 
to revise the judgment of the Court of the City First Class Magis- 
trate of Madura, dated 28rd May, 1941 and passed in C.A. No. 18 
of 1941 preferred against the judgment of the Court of the Sub- 
Magistrate of Nilakottai, dated 2nd April, 1941 and: passed in 
C.C. No. 2448 of 1940. 

J. 8. Vedamanickam for Petitioner. . 

T. 8. Vaidyanatha Aiyar for Respondents. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 
OrpEeR.—The accused in C.C. No. 2448 of 1940 on the file of 


the Second Class Magistrate of Nilakottai were convicted by that . 


Magistrate and sentenced to pay a fine. Out of the proceeds of the 
fine compensation under 9. 545 of the Code of Criminal Procedure 
was ordered to the complainant. 


In. appeal, notice went as required under S. 422 of the Code ` 
of Criminal Procedure to the Publie Prosecutor; and the convic- 
tion was set aside. Consequently, the petitioner, who was the 
complainant, was unable to realise the compensation ordered to be 
paid to him by the Second Class Magistrate. He has filed this revi- 
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sion petition in this Court against the order of acquittal, one of 
his grounds being that notice should have gone to him. He also 
urged that as the case was originally taken on the file of the First 
Class City Magistrate, Madura, the District Magistrate had no 
jurisdiction to transfer it to the Second Class Magistrate; because 
the charge-sheet revealed an offence punishable only by a First 
Class Magistrate. He had also raised a number of other objec- 
tions, which it is unnecessary to set out, because they would afford 
no ground for interference in revision. 


On the first point, there is some conflict of authority ag to 


the circumstances under which an order should be set aside because ` 


notice was not given to some person affected by the order. Origi- 
nally, no provision was made in the Criminal Procedure Code for 
giving notice to accused persons in applications to set aside an 
order of discharge; but a Full Bench of this Court, Alagirisamy 
Naidu v. Balakrishnasami, while refusing to lay down a general 
rule that notice was absolutely necessary, thought that notice of 
the application against the order of discharge should have gone 
to the accused on the general principle that an order should not 
be made to a man’s prejudice without giving him an opportunity 
of being heard. S. 250 of the Code of Criminal Procedure, which 
permits of an order for compensation to be paid to the accused 
where the complaint is false and frivolous or vexatious, permits of 
av. appeal, but does not require notice to the person affected, name- 
ly, the accused. In Nagi Reddi v. Basappa’, the learned Judges, 
while expressing the opinion that it was desirable to give notice 
to the person primarily affected, refused to interfere because no 
illegality had been committed. There would be no more reason 
for interfering with an order setting aside an order under SÎ 545 
of the Criminal Procedure Code for want of notice to the com- 
plainant by the appellate Court. Such an order would be auto- 
matically set aside upon an order of acquittal in appeal by the 
accused against his conviction. In such an appeal, the case of the 
complainant, upon which would depend the compensation as well 
as the conviction, is supported, if notice goes as is required under 
S. 422 of the Code of Criminal Procedure, by the Public Prose- 
cutor; and so the appeal is not heard ex parte as it would be in 
the case of an appeal against an order under S. 250 of the Code 
of Criminal Procedure if notice did not go to the person directly 
affected. Even where the Magistrate took cognizance of the case 
on a private complaint, notice of an appeal by the accused goes 
to the Crown and not to the private party, although if one applied 
the principle I have been asked to apply here, notice ought to go 
to the complainant. As in an ordinary appeal the Legislature in- 
tends that notice should gp to the representative of the Crown 
and not to any other party, it is difficult to see how there ean be 
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Pakenham Walsh, J., in Peria Kalathi Mudali v. Venkatesu 
Mudali, has pointed out ‘that whereas the Legislature thought fit 
to amend S. 486 of the Criminal Procedure Code so as to give the 
accused a right to be heard where there was an application to’ set 
aside his discharge, it did not think fit to amend S. 250, Criminal 
Procedure Code to permit of the appearance of the party interest- 
ed or the appearance of the person receiving compensation under 


` S. 545, Criminal Procedure Code. The learned Judge therefore 


refused to interfere. A few months later, however, Burn, J., in 
Venkataarada Aiyangar v. Vengai Servat, expressed the opinion 
that notice should have gone ta the complainant in that case; but 
it-is clear that Burn J., was very much influenced by the peculiar 
tacts of that case. He said that the procedure that had been adopt- 
ed by the Joint Magistrate was grossly unfair. The judgment of 
that Magistrate seems ‘to have been most unsatisfactory. It ap- 
peared that the appeal was about to be dismissed when the Pro- 
secuting Inspector made certain representations to the Court and 
the aceused’s pleader was heard long after the case had been finish- 
ed. I do not think that the "learned Judge intended to lay down 
a. general principle applicable to all cases that if notice did not 
go to the complainant where he had been. awarded compensation, 
this Court should always interfere in revision. Jackson, J..-in Cr.R. 
C. No. 481 of 1933 followed the above decision without comment. 
Tt seems to me that in a straightforward case like the present, 
where the matter has been fairly heard after notice to.the Crown 
and*after hearing the Publie Prosecutor, and when a proper. judg: - 
ment has.been written, it would. be grossly unfair. to. require an 
accused. who had been acquitted, to go through a fresh ordeal 
because. the. appellate Judge had heard only. the Publie Prosecu-: 
tor, .which is all that is required under S. 422 of the Code of 
Criminal ‘Procedure, and not the complainant’s. vakil also. 


“Another ‘objection ` “raised: by`the petitioner is that sinee~ the 
alaran heni “was filed under S. 326, Indian Penal Code, the Dis- 
trict Magistrate had no jurisdiction to transfer the case to the 
file of the Sub-Magistrate, who could not dispose of a case under 
that section. The District, Magistrate exercised his powers under 
S. 192 of the Code of Criminal Procedure, which empowers him 
to direct’ a Magistrate of the first class who has taken cognizance 
of any case, to transfer it for inquiry to any other specified Magis- 
trate who is.competent to try the case. This case was referred 
to the District Magistrate because it was pretty clear. to all con- 
cerned—-including the prosecution—that the complaint contained 
‘atı ı exaggeration - of the facts and that the offence Was one punish- 
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able under S. 325, Indian Penal Code and not under S. 326. In 
these cireumstanees, I do not think it can be said that the District 
Magistrate exceeded his jurisdiction in ordering this casé to be 
transferred to the Sub-Magistrate. 

The petition is dismissed. 

* KS. —— . Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATARAMANA Rao. 

Sv. Rm. Ar. Ramanathan Chettiar ... Petitioner. 

(Rateable decree-holder). 

Cowrt-Fees Act (VII of 1870), Sch. II, Art, 1 (d) (Ù (Madras Amend- 
ment)—Order directing a decree-holder to refund a sum of Rs. 987-3-41 
recewed by him in rateable distribution—Suit in which sale proceeds realis- 
ed valued at more than Rs, 1,000—Revision petition—Proper court-fee. 

The proper stamp duty leviable on a memorandum of civil revision peti- 
tion presented to the High Court against an order directing a decree-holder 
to refund a sum of Rs. 987-3-11 received by him in rateable distribution will 
be Rs. 10 and not Rs. 5, where the value of the suit or the main proceeding 
wherein the order was made is above the value of Rs. 1,000. 

Petition sought to be presented to the High: Couri under S. 
115 of Act V of 1908 to revise the order of the Court of the Sub- 
ordinate Judge of Coimbatore, dated 14th February, 1941 and 
made in E.A. No. 444 of 1940 in E.P.R. No. 660 of 1934 in OS. 
No. 188 of 1938. ` 

K. S. Ramabhadra liyar tor Petitioner. 


The Court made the following 

OrvEer.—The question referred to me for decision is whether 
court-fee paid by the petitioner on the memorandum of the civil 
revision petition presented to this Court against the order made by 
the learned Subordinate Judge of Coimbatore in E.A. No. 444 of 
1940 is correct. i 

The application out of which this civil revision petition arises 
was “made to direct the first respondent to refund a sum of 
Rs. 987-3-11 being the amount which he received at a rateable 
distribution of the sale proeceds, of the property of the common 
judgment-debtor in excess of the amount which he was legitimate- 
ly entitled to. The petitioner paid a court-fee of Rs. 5 on the 
memorandum of the petition, but the office. brings to my notice 
that the value of the suit wherein the sale proceeds were realised 
in execution of the decree is above the value of Rs. 1,000 and 
therefore a court-fee of Rs. 10 ought to be paid. 

Mr. Ramabhadra Aiyar on behalf of the petitioner contends 
that the value of the procecding to which the order relates and 
which is sought to be revised is less than Rs. 1,000 and that there- 
fore a court-fee of Rs. 5 alone is leviable. The provision in the 
Court-Fees Act relating to this matter is Art. 1 (d) (4) of Sche- 
dule II gf the Madras Court-Fees (Amendment) Act which runs 
thus: 


*N.RÔ No. 16499 of 1941. i Sth September, 1941. 
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“When presented to a High Court under 8. 115 of the Code of Civil 
Procedure, 1908, for revision of an order: 


(a) ‘When the value of the suit or proceeding to which. the er relates 


does not exceed Rs, 1,000...........006 Five rupees, . 
(b) When the value of the suit or proceeding exceeds. Rs. 1,000. urere 
Ten rupees”. } >` > 


The words ‘gnit or E DN E ia interpreted in various 
senses in different statutes according to the intent and scope of 
the statute, sometimes in a narrow sense and sometimes in a wide 
sense. The word ‘suit’ in a narrow sense is confined to a litiga- 
tion initiated in a trial Court and ending with a decree or a 
final order passed by it. In this sense it would not include execu- 
tion proceedings or proceedings in appeal. But in a wide sense 
it hag. been interpreted as comprehending the entire litigation 
commencing from the initiation of the litigation in the trial Court 
up to the, stage when the ultimate decision is reached in the final 
Court of ‘appeal or revision. In this view it would include execu- 
tion proceedings and proceedings in appeal as continuation of the 
suit. The word ‘proceeding’ has been similarly interpreted. In 
its narrow sense, it is a step in any action or in an independent 
proceeding analogous to an action by which a litigation is initiat- 
ed. In a wide sense it has been interpreted, if used in juxtaposi- 
tion with a suit, to include any proceeding in the nature of a suit. 
Even in .this view, having regard to the context, it is sometimes 
limited only to the stage of litigation commenced by filing a peti- 
tion or application in the trial Court and ending-with an order or 
decree passed by that Court. In another view it is meant to indi- 
cate all the applications .in.execution.of a decree or. order passed 
in, the main proceeding and also all proceedings in appeal ag con- 
tinuation, of the proceeding. The word ‘proceeding’ used alone 
has been interpreted to mean all judicial proceedings and when 
applied to suits to mean the suit as a whole. Therefore the mean- 
ing to be attributed to the word ‘suit’ or ‘proceeding’ must depend 
upon the scope of the enactment wherein the said expressions are 
used and with reference to. the particular context wherein they 
occur. The words ‘suit or proceeding’ in the present case occur 
in jthe Madras Court-Fees, Amending. Act and the intention of-the 
Legislature was to provide a fixed court-fee for all revision peti- 
tions filed against the orders of the subordinate Courts whether 
passed in a suit or an original proceeding such as probate or 
guardianship or in:appeals fom. decrees or orders:-therefrom or 
in any interlocutory applications made in the said suit or pro- 
ceeding. or in appeals from orders passed on such applications, 
whatever the nature of the order is. Having regard to the con- 
text it isobvious that the words ‘suit.or proceeding’ do not com- 
prehend the same thing. Having regard to the object of the 
enactment it seems to me that the word ‘proceeding’ ig used as 
meaning a proceeding in the nature of a suit, and both the words 
are used as comprising the entire litigation commencing with the 
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filmg.of a plaint or a petition or an application in the trial Court 
down to the stage when ultimate decision is reached in the final 
Court ofgappeal or revision. In this view the word ‘suit’ will in- 
clude execution proceedings and proceedings in appeal and the 
word ‘proceeding’ will also bear the same connotation. Therefore 
when a revision petition is presented to the High Court against 
the order of a subordinate Court, the question to be considered 
is, what is the value of the suit or the-main proceeding wherein 
the order was made? The expression ‘to which the order relates’ 
has reference to the suit or proceeding and not to the application 
in the suit or proceeding on which the order which is sought to be 
revised was passed. - 


“Tam therefore of the opinion that the proper stamp duty that 
is leviable on the revision petition in question is a sum of Rs. 10 
and not Rs. 5. The petitioner is accordingly directed to pay an 
additional court-fee of Rs. 5 within two weeks from to-day. 


K.S. _ Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WADSWORTH AND Mr. Justice PATAN- 
JALI SASTRI. 





K. Lakshmappa and another a Appellants? 
, ; ; (Respondents) 

r Va 
Talasani Venkata Reddi a Respondent 
; RoG (Petitioner). 


Provincial Insowency Act (V of 1920), S. 15— Order holding that Cowrt 
had jurisdiction to entertain applications under Madras Act IV of 1988 and 
posting them for trial on merits—If appealable ‘order’. 

A decision upon jurisdiction has only the effect of regulating procedure 
and where it is not sufficient to dispose of the application hardly stands on & 
different footing from a ruling as to the admissibility of a document tender- 
ed or the relevancy of a question put’and objected to in the course of the 
trial. Such decisions as to details of procedure and admissibility of evidence 
niay, no doubt, be regarded as orders in a sense but it could not have been 
intended that such decisions should by themselves be open to appeal apart 
from the final decision disposing of the application or matter. Accordingly, 
an order merely holding that the Court has jurisdiction to entertain applica- 
tions for scaling down debts under Madras Act IV of 1938, in respect of 
debts due by the insolvent and posting the applications for trial on merits, 
is not appealable under S. 75 of the Provincial Insolvency Act, 


Appeals against the orders of the District Court of Ananta- 
pur, dated 6th September, 1940 and made in LA. Nos. 21 and 31 
of 1940, respectively in I.P. No. 2 of 1937 on the file of the Court 
of the Subordinate Judge of Anantapur. 

K. Srinivasa Rao for Appellants. 

ies S.*Narasimhachar for Respondent. 
E a o aeaaaee 
*A A. Nos, 606 and 607 of 1940. 2nd December, 1941. 
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The Judgment of the Court was delivered by 


‘Patanjali Sastri, J—These two connected appeals ayse out of 
applications presented to the Court of the District Judge Ananta- 


. pur, exercising jurisdiction in insolvency for scaling down the 


debt due to the appellant in each case in accordance with the pro- 
visions of the Madras Agriculturists’ Relief Act. The appellant 
in C.M.A. No. 606, held a promissory note executed by the insol- 
vent debtor, the respondent in these appeals, and the appellant 
in O.M.A. No. 607, had obtained a decree against him. Both the 
creditors had proved their debts but the respondent objected to 
their payment in full by the Official Receiver on the ground that 


` the debts should be sealed down under the Madras Agrieulturists’ 


Relief Act. The Official Receiver overruled the objection and . 
paid the full amount of the principal with interest at six per cent. 
per annum as provided in S. 48 (2) of the Provincial Insolvency 
Act. Thereupon the respondent filed T.A. Nos. 21 and 31 of 1939 
in the Court below praying that the debts should be scaled down 
and that the sums paid by the Official Receiver in excess of the 


‘amounts due as scaled down should be recovered from the appel- 


lants. While these applications were pending, the respondent 
also applied to the Court for annulment of his adjudication on 
the ground that all his ereditors had been paid in full, and the 


adjudication was annulled on the 3lst July, 1940. The petitions 


referred to above were heard on the 6th September, 1940 on the 
preliminary objection raised by the appellants that the Insol- 
vency Court had no jurisdiction to.scale down the debts under 
Madras Act IV of 1938, and the learned Judge pronounced what 
is styled an ‘order’ holding that the Court had jurisdiction to 
entertain the applications and posting them for trial on the merits 
to 28rd September, 1940. The appellants have- brought these 
appeals with the leave of this Court challenging the correctness of 
this decision. - 


Mr. V. S. Narasimhachar, the learned counsel for the respon- 
dent, has raised a preliminary objection to the maintainability of 
these appeals on the ground that the so-called order of the lower 
Court is nothing more than a finding on one of the points arising 


- for determination in the petitions filed by the respondent which 


still await disposal, and that no appeal lies under S. 75 of the 
Provincial Insolvency Act against a mere finding where it does 


not lead to or involve a disposal of the matter in which it is made. 


Sub-S. (3) of that section under which these appeals have been 
filed provides that a person aggrieved by any order other than 
those specified in Schedule I made by a District Court otherwise 
than in appeal from an order made by a Subordinate Court may 
appeal to the High Court by leave of the Distriet Court or of the 
High Court. It is argued for the appellants that the Court below 
having formally expressed its decision upon one of the points for 
determination in the applications and issued also a deer€tal order, 
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there is here an “nrder made by a District Court otherwise than 
in appeal, and that the appeals are therefore competent under the 
provision referred to above. Our attention was also called to the 
definition of ‘Order’ in S. 2, Cl. (14) of the Civil Procedure Code as 
“the formal expression of any decision of a Civil Court which is 
not a decree”, and stress was laid on the faet that, while the Code 
prohibits appeals from orders save as otherwise expressly pro- 
vided therein (S. 104), S. 75, sub-S. (8) provides for a right of 
appeal from any original order of a District Court other than 
those specified in Schedule I. It was therefore urged that no 
limitation ought to be placed upon appeals from such orders by 
reading into the provision any restrictive or qualifying words from 
considerations of expediency. 


While we are sensible of the difficulty of stating in sufficient- 
ly clear-cut and definite terms what is and what is not an order 
for the purposes of S. 75 of the Provincial Insolvency Act, we 
are convinced that thé recording of a mere finding, albeit in a 
formal manner, that the Court has jurisdiction to entertain an 
.application cannot be deemed to be an order within the meaning 
of that section. A decision upon jurisdiction hag only the effect 
of regulating procedure and where it is not sufficient to dispose 
of the application hardly stands on a different footing from a 
ruling as to the admissibility of a document tendered or the rele- 
vancy of a question put and objected to in the course of the trial. 
Such decisions as to details of procedure and admissibility of evi- 
dence may, no doubt, be regarded as orders in a sense but it could 
not,.we apprehend, have been intended that such- decisions should 
by themselves be open to appeal apart from the final decision 
disposing of the application or matter. The consequence of hold- 
ing that such decisions are appealable might well be to make 
them conclusive unless they are displaced in appeals preferred 
against them by the party who is adversely affected and, as point- 
ed by their Lordships of the Privy Council in Maharajah M oheshar 
Sing v. The Bengal Government!, nothing would be 

“more detrimental to the expeditious administration of justice than the 
establishment of a rule which would impose upon the suitor the necessity 
of so appealing (i.e. from every interlocutory order); whereby on the one 
hand he might be harassed with endless expense and delay, and on the 
other inflict upon his opponent similar calamities.” 

A somewhat close analogy is to be found in the decision of this 
Court in Zamindar of Bodinaickanur v.. Kamarajapandia 
Naicker? where it was held that findings on objections raised by 
a judgment-debtor in an execution application on the ground of 
lack of jurisdiction and limitation could not be made the subject 
` of appeal when such findings did not result in the dismissal of 
the application but led to its adjournment for further hearing. It 
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will be noticed that S. 2 (2) of the Code of Civil Procedure makes 
‘the determination of any question within S. 47’ a ‘decree’, and 
S. 96 provides that an appeal shall lie from every deergp passed 
by any Court exercising original jurisdiction save where otherwise 
expressly provided. Notwithstanding this wide language used, 
this Court (Beasley, C.J., and BardswelL J.), held that no appeal 
lay observing : | 

“No final order has been passed in execution by the learned Subordinate 
Judge. He has merely dealt with the two legal objections which were raised 
in the course of the execution proceedings. By his order he has not stopped 
execution: proceedings from going on. What he has done quite obviously is 
to make an order that they are to go on to a final determination. In my 


view, the learned Subordinate Judge has made no ordet as yet which can he 
the subject of an appeal.” 


The position here is similar. 


The view we have expressed above ig also in accord with the 
decision of the Rangoon High Court in Vellayappa v. Official As- 
signee; under S. 8 of the Presidency Towns Insolvency Act and 
of the Lahore High Court in Bal Mukand y. Kalyan Das,* (a case 
of refusal to frame issues). 


We therefore uphold the preliminary objection and dismiss 
these appeals but make no order ag to costs as the appellants might 
well have thought it necessary to file these appeals lest it should 
subsequently be argued by the respondent that the decision now 
under appeal has become conclusive, 


K.S. sly, Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Krisonaswami ATYANGAR. 


Vallabhaneni Venkayya .. Appellant" 
(6th Defendant). 
v. 


Sri Rajah Vijaya Apparao Savai Aswarao .. Respondents. 
Bahadur Zamindar Garu and others (2nd Plf.—Defts.) 


Irrigation: rights—Interference—Right of suit—Diversion of waters of 
river through newly dug channel—Landlord not yet affected by diminution 
in supply of water—Injury likely to affect landlord of an estate in cowrsd 
of time—Suficiency to furnish cause of action. 

A permanent diminution in the accustomed supply of water to which 
lands in an estate are entitled.is not merely an injury to the tenant but 
is .also. likely to affect the ultimate interests of the landlord as well. 
Accordingly where there is a diversion of the waters of a river through a 
newly dug channel which causes such a diminution in the accustomed sup- 
ply of water, the injury though it might not have yet affected the landlord 





1. A.I.R. 1936 Rang. 525: 
2, A.L.R:? 1934 Lab. 194 (1). E 
S, A. No. 1038 of 1937, h 31st January, 1941, 
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is likely in course of time to opérate to his prejudice and therefore furnish- 
es a sufficient cause of action for the landlord to sue. 


Appel against the decree of the Court of the Subordinate 
Judge of Ellore in A.S. No. 242 of 1936 preferred against the 
decree of the Court of the District Munsif of Ellore in O.S. 
Ne. 417 of 1929. 


M. Appa Rao and Y. Gopalakrishnamurthy for Appellant. 
P. V. Rajamannar and K, Subba Rao for Respondents. 
The Court made the following 


Orprr.—Before this second appeal can be disposed of it 
seems to me to be necessary to call for definite findings on the 
two following issues: (1) whether the village of Ramachandrapur 
abuts the Thammileru or appertains to an estate which abuts that 
river; (2) whether the appellant’s holding situate in Rama- 
chandrapur is a riparian tenement in the sense in which the term 
has been explained in Sri Rajah Venkatadri Apparao v. Seetha- 
ramayyat 


Findings to be returned by the lower appellate Court on the 
evidence on record in four weeks. Objections one week there- 
after. : ao 


_ (In pursuance of the aforesaid Order the Subordinate 
Judge of Ellore submitted the following findings:) . 


Issue (1)—Answered in the affirmative. 


; Issue (2)—-Answered in the negative and against the appel- 
lant. : 


. After the return of the findings of the lower appellate Court, 
the Court delivered the following 


JupaMENT.—The findings returned by the learned Subordi- 
nate Judge on the issues sent down to him are accepted. The 
result is that the appellant’s property is not a riparian tenement 
in respect of which the appellant can claim any riparian right in 
the water flowing in the Thammileru. This disposes of the main 
contention in the second appeal. 


It is however argued that, before the plaintiff-respondent 
can claim any relief against the appellant on account of the diver- 
sion of the waters of Thammileru river through the channel newly 
dug, it is necessary for him to prove that the diversion has result- 
ed in a material injury to him. “The findings of the Courts be- 
low contained in paragraphs 18 and 14 of the District Munsif’s 
judgment, confirmed by the Subordinate Judge in paragraph 12 
of the appellate judgment make it clear that an injury has been 
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sustained to enable the suit to be maintained. According to the 
Courts below, there has been a diminution in the supply of water 
leading to the diminution in the yield of the lands in gee plain- 
tiff’s estate. It is urged -that the loss is a loss sustained by the 


- tenant and that on the evidence it is not made out that the land- 


lord, namely, the plaintiff, has suffered any loss in respect of the 

rents recoverable by him from his tenants. My attention has 

been called to the evidence of P.W. 7 and P.W. 14, both of 

whom, while asserting that there has been a diminution in the 

yield of the land caused by the diversion of the water, say that 

the Zamindar has not sustained any loss of rent, The learned ` 
District Munsif has given reasons why the loss sustained by the 

tenants should be regarded as sufficient to enable the landlord 

to sue. He has referred to S. 38 (1) (b) of the Madras Estates 

Land Act under which, he points out, that it is open to the ryots 

to sue for a reduction of rent on account of the failure of water 

supply caused by the diversion made by the defendants. S. 38 - 
(1) (b) refers to a permanent failure of supply and not a mere 
diminution in the supply, and therefore it is somewhat doubtful 
whether the reason given by the learned District Munsif is quite 
correct. But I am prepared to base my decision upon a wider 
ground. It appears to me that, if strangers either trespass upon 
lands in the holding of a tenant or commit a tortious act which. 
tends to cause an injury to the holding, it gives rise to a cause 
of action not only in favour of the tenant but also of the land- 
lord as well. A permanent diminution in the accustomed supply 
of water to which lands in an estate are entitled is not merely 
an injury to the tenant but is also likely to affect the ultimate 
interests of the landlord as well. I hold that an injury of this 
kind which might not have yet affected the landlord but is likely 
in course of time to operate to his prejudice furnishes a suff- 

cient cause of action for the landlord to sue. 


Lastly it is objected that there is no warrant for an injune- 
tion being granted against the appellant restraining him not only 
from opening the bunds of the stream or taking new channels 
therefrom and also diverting or otherwise taking the water of the 
stream into a newly excavated channel but against the taking of 
water ‘into any other water course’. It is complaimed that there 
has been no allegation, much less proof, of the appellant or any 
other defendants in the suit attempting or threatening to bring © 
into existence any other water course and that therefore there 
is no. justification for the addition of the words ‘or any other 
water course’ at the end of paragraph 1 of the decree. There is 
justification for the complaint because no sufficient ground has 
been established for justifying the addition of these words. 
These words will accordingly be. omitted; but it is*not to be- 
understood that the rights declared by the decree and protected 
by the injunction granted in the decree as it will sttnd will 
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enable the defendants or any of them to cause prejudice to the 
rights of the plaintiff ascertained and declared in this litigation. 


The “appellant has substantially failed and must pay the 
costs of the first respondent. Leave refused. 


» KC. | Appeal dismissed im the WA 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Justice VENKATARAMANA Rao. 


` K. R. Sankaralingam Pillai `... Appellant 
(1st Defendant) 
V . | 
' Veluchami Pillai, minor by adoptive. .. Respondents. 
mother and next friend Chella Thayi (Plfs. & Defts. 3, 2, 
alias Meenakshi Ammal and others 5 and 4.). 
| Hindu law—Adoption—Partition of joint family property prior to 
aioption—Adopted son’s right to re-open partition and claim share. 
The head of a joint Hindu family died in 1929, leaving him surviving 
two sons and the widows of two predeceased sons. In 1936, there was a 
partition of the family properties between the sons and some time later 
the widows of the predeceased sons adopted each a son. In a suit by one 
of the adopted sons for the recovery of a fourth share of the properties, 


Held, that the adopted son occupies the same position as a posthumous 
son and has all the rights of an aurasa son for the purpose of succession 
in the adoptive family though he will take the estate subject to the disposi- 
tions made within the competency of the persons entitled to hold such estate 
till his adoption. Partition does not however stand on the same footing 
as an alienation of joint family property, 


Accordingly, the fact that the adoption took place subsequent to the 
partition does not bar the right of the adopted son to claim his legitimate 
share as appertaining to his adoptive father in the family property held 
by the members of the family and not validly disposed of. - 


Appeal against the decree of the District Court of Madura 
in A.S. No. 31 of 1938, preferred against the decree of the Court 
of the Subordinate Judge of Madura in O.S. No. 20 of 1987. 

K. Rajah Atvyar for Appellant. 


. B. Sitarama Rao, R. Ramasubbu Atyar, M. V. Ganapati, 8. 
K. Sundaram and N. R. Govimdachai for Respondents. 


The Court delivered the following 


JupgmMEnt.—This second appeal raises a question of some 
difficulty and importance in the Hindu law of adoption. The 
facts are undisputed and may be’ briefly stated. One K. Rama- 
swami Pillai had four sons namely, defendants 1 and-2, K.R. 
Karuppenna Pillai the deceased husband of the 6th defendant 
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Venkayya 
KA 
Aswarao, 


Sankara- 
lingam Pillai 


Veluchami 
Pillai. 


r 


Sankara- 


lingam Pillai 


De 
Veluchami 
Pillai, - 


Lo | 


120 - THE: MADRAS LAW JOURNAL REPORTS. * [1942 


“and K. R...Ramaswami Pillai the deceased husband of the next 


friend of. the minor plaintiff. They formed members of an un- 


divided family. K. R. Ramaswami died in November, 1524 - issue- - | 


less leaving his widow Chellathayi. Karuppanna died in 1924 - 
leaving his widow Parvathi the 6th defendant. Ramaswami 
Pillai the father died in 1929. In the middle of 1936 defendarts 
1 and 2 effected a partition and divided the joint family proper- 
ties between themselves. Subsequent to the partition Chellathayi 
adopted the plaintiff on 25th January, 1937 and the 6th defend- 
ant adopted the 3rd defendant on 31st January, 1937. This 
suit.is by K.. R., Ramaswami Pillai’s adopted son the plaintiff by 
his adoptive mother Chellathayi for recovery of one-fourth share 
of the property. The main defence is that the adoption, having 
taken place subsequent to the partition, it was invalid and in any 
event the estate to which the defendants became entitled by vir- 
tue of the said partition’could not be divested by the adoption. 
Both the lower Courts found in favour of the factum and vali- 
dity of-the adoption. In regard to the validity of the adoption Mr. 
Rajah ‘Aiyar has stated that in view of the decision in Panyam v. 
Ramalakshmamma' by which I am bound, he does not pro- 
pose to contest its validity before me. ` Both the lowér Courts 
have also held that the fact that the adoption took place. subse- 
quent to the date of partition is no bar for the recovery of. the 
share which the plaintiff is entitled to as the adopted son of Rama- 
swami Pillai, 

The question for decision is whole: this view is sound. The 
arguments for and against the said view have been very ably pre- 
gerited both by Mr. Sitarama Rao on behalf of the plaintiff and Mr. 
Rajah Aiyar on behalf of the ist defendant, who is resisting the 
claim of the plaintiff. I may at the outset state that there is no di- 
rect decision of this Court on this question. There is an obiter dic- 
tum in Krishna y. Sami? which is ‘exactly in point in fayour of 
the view that the plaintiff is entitled to claim a share. As 
against this view there are decisions of the Bombay High Court— 
(Vide Trappa Lokappa v. Rachayya Madivallaya? Hirachand 
Gangji v. Sojpal* and Balu Sakharam v. Lahoo Sambhaji® The 
quesion is whick view is in accord with the principles of 
Hindu law as’ established.by judicial decisions particularly of 


` the Privy Council. In this case at the date of the death of the 


brothers Karuppanna and Ramaswami, the family was undivided 
and it continued to be undivided until 1936. It is undisputed 
that if the adoption of the plaintiff was made before that date 
the adopted son. would be entitled to recover the share of his 
father. The question is whether the fact of partition prevents 
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him from claiming it. . The recent decisions of the Privy Council, 
particularly Amarendra Man Singh’s case in Amarendra Man 
Singh v. Kanatan Singh* have laid down that the power” of a 
Hindu whow to adopt a son to her deceased husband is not 
dependent on the question of her husband’s estate vesting in her 
orson the fact of the adopted son divesting the said estate vested 
in any person other than the adopting widow. In the course 
of the judgment in Amarendra Man Singh v. Samatan Singh} Sir 
George Lowndes observed at page 657 thus: 

“Their Lordships think, from this decision, that the vesting of the pro- 
porty on the death of the last holder in someone other than the adopting 
widow, be it either another coparcener of the joint family, or an outsider 
claiming by reverter, or, their Lordships would add, by inheritance, cannot 
be in itself the test of the continuance or extinction of the power of 
cadoption.” 

He further added that the true principle must be found upon the 
religious side of the Hindu doctrine and that her power would 
not be exhausted or become extinct until it was shown that the 
deceased husband had left a son who was capable of continuing 
the line either by giving birth to a natural son or by his leaving 
a widow who could continue the line by means of an adoption. 
The facts in that particular case are instructive. One Brajendra 
was the owner of an impartible estate and he died in 1903 leav- 
ing his son Bibhudendra and his widow Indumati. Bibhudendra 
died unmarried and thereupon the property vested in one Bana- 
mali a distant sapinda by inheritance. Indumati adopted Ama- 
rendra, a week after the property vested in Banamali. The 
‘Court of Wards took possession of the estate on behalf of the 
adopted son. Banamali filed a suit for recovery of the estate 
‘challenging the validity of the adoption. Their Lordships held 
the adoption to be valid and dismissed the suit of Banamali. The 
‘ease was decided on the assumption that Banamali was a separat- 
ed sapinda claiming strictly by inheritance and when the property 
‘on the death of Bibhundendra vested in Banamali, it did not vest 
in him as a surviving coparcener. The principle of this decision 
was followed by their Lordships in Vtjaysingji v. Shivsangjt.” 
That was also a case relating to an impartible estate. One 
Himatsangji died leaving two sons Chandrasingji and Bhim- 
sangji. Chandrasingji succeeded to the estate as the elder son 
‘and died in 1899 leaving him surviving his son Chatrasingji and 
his widow Kesarba. In 1915 Chatrasingji was adopted by the 
widow of one Kunwarsahib Bapusahib the proprietor of an im- 
‘partible- estate.- Thereupon Kesarba adopted Mansangji as a son 
to her deceased husband Chandrasingji. In 1918, Bhimsangji 
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filed a suit claiming the impartible estate called the Ahima estate 
on the ground that Chatrasangji by reason of his adoption in 
another’ family had forfeited his right in the Ahima estate which 
then devolved upon him according to the rule of primogeniture. 
The High Court took the view that the adoption was invalid and 
that Bhimsangji was entitled to the properties which constituted 
the Ahima estate. They also negatived the claim set up by 
Chatrasingji that though he was adopted to another family he 
still retained his estate in the original family. Their Lordships 
of the Privy:.Couneil did not decide this question but reversed 
the decision of the High Court on the ground that the adoption 
was valid following Amarendra Man Singh’s case.’ As a necessary 
consequence their Lordships held that in the presence of the 
adopted son Bhimsangji could not inherit the estate. In order 
to understand the scope of this decision it must be noted that 
Bhimsangji claimed ‘to succeed to the property by right of inheri- 
tance and not as a member of a joint family and the whole case 
proceeded on the assumption that Bhimsangji was a separated 
member of the family of Chatrasingji. (Vide the observations 
of the learned Judges of the Bombay High Court in Bat Kesharba 
v. Shivsangj?) . In both these cases the adoption was not to the 
last male owner but to the latter’s father by his widow and the 
adopted son was entitled to divest the estate which vested in the 
heir of the son. This can only be justified on the ground that 
the adopted son, as the father’s son of the last male owner must 
be deemed to have been in existence on the date of 
the father’s death and therefore on the son’s death would 
have succeeded’ as the coparcener of the son in preference to a 
collateral heir of the son. Both these decisions therefore pro- 
ceed on the principle that an adopted son for purposes of inheri- 
tance to property in the family of his adoptive father occupies 
the same position as a posthumous son. Their Lordships were 
not enunciating any new principle but were only re-affirming 
what they gave expression to in some of the earlier cases. As 
early as Jatindra Mohan Tagore v. Ganendra Mohan Tagore and 
Ganendra Mohan Tagore v. Jatindra Mohan Tagore? Willes, J., 
in dealing with the rights of an adopted son observed thus: 

‘In contemplation of law, such child is begotten by the father who 
adopts him, or for and on, behalf of whom he is adopted. Such child may 
be provided for av a person whom the law recognizes as in existence at the 
death of the testator, or to whom, by way of exception, not by way of rule, 
it gives the capacity of inheriting, or otherwise taking from the testator, 
as if he had existed at the time of the testator’s death having been actually 
begotten by him’? 
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1. (1933), 65 M.L.J. 203 :L.R. 60 I.A. 249 :1.L.R. 12 Pat, 642 
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This fiction of posthuméus son is very clearly brought out by 
their Lordships of the Privy Council in Pratapsingh Shivsingh v. 
Agarsingh Rajasangjt'. In that case a jivai grant was carved 
out of an impartible estate and given to a junior member of the 
family for maintenance to be held and enjoyed as long as the 
grantee’s male line lasted. The last male holder died in October, 


1903, leaving a widow but no male issue. On 12th March, 1904’ 


she purported to adopt a boy as heir to her husband. Thereupon 
the then holder of the impartible estate instituted a suit to re- 
cover the property from the adopted son on the ground that the 
property having reverted to him the adoption was invalid. The 
High Court gave a decree in his favour but it was reversed by 
their Lordships of the Privy Council who held that it did not 
revert to the holder of the impartible estate but was inherited by 
the adopted son. In the course of the judgment Mr. Ameer Ali 
made the following observations at page 794: 

“It was contended with considerable force and some degree of plausi- 
bility that in the case of Jiwai grant on the death of the holder thereof 
there is no property left for the adopted son to take, as it reverts to the 
grantor’s estate immediately the jivaidar dies. But it was admitted that 
a posthumous .son would prevent the reversion. If the widow happened to 
be enceinte the reversion naturally would remain in suspense until the birth 
“of the child, to see whether it was a male or a female, It is futile, there- 

“fore, to say that the property reverts to the grantor’s estate immediately 
‘the breath leaves the body of the jivaidar. Here the adoption was made 
within the period of natural gestation, and the property was at the time of 


the adoption in the possession of the widow and still is in the possession 
of the adopted son.” 


The use of the language ‘within the period of natural gestation’ 
is very significant as suggesting that the adopted son would be 
in the position of a posthumous son. The expression ‘natural 
period of gestation’ was used in that case because the adoption 
-was made within five months after the death of the last male 
holder. No doubt in that particular case-it was within that 
period but there can be no doubt as to what his Lordship meant, 
viz., that the.adopted son is for the purpose of inheritance in the 
adoptive family in the same position as a posthumous son to whom 
reference was made earlier. As a logical consequence of this 
principle, the adopted son has been held to divest the estate of 
his adoptive mother if the property devolved on her on the death 
of her husband or the estate of a collateral heir of his father in 
whom the latter’s estate vested on the death of his father or the 
interest of his father which has on his death lapsed to his surviv- 
` ing coparcener whoever he be, a brother or a father or a grand- 
- father. That the Privy Council limited the fiction of a posthu- 
~ mous son only to the dase of an ‘adopted son inheriting or taking 

the father ’s, estate. is clear from another principle they laid down 


1. (1918) 36: M.L.J. 511 :L.R. 46 I.A. 97: LLR. 43 Bom. 778 
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in Bhubaneswari Debi v. Nilecomul Lahiri! that is, an adoption 
after the death of a collateral does not entitle the adopted son to 
come in as heir of the collateral, i.e., as an heir to the property 
which was not his father’s property. In regard to the property 
inherited or interest taken, the Privy Council also imposed a limit 
to the operation of this fiction. In Krishnamurthi Attar ~w 
Krishnamurthi Atyar,2 Viscount Dunedin laid down the following 
principle at page 525: 


te When a disposition is made inter vivos by one who has full power 
over property under which a portion of that property is carried away, it is 
clear that no rights of a son who is subsequently adopted can affect that 
portion which is disposed of. The same is true when the disposition is by 
will and the adoption is subs¢quently made by a widow who has been given 
power to adopt.” 


No doubt in that ease the disposition was by the adoptive father 
himself. The said principle would apply to the case of every 
disposition made by a male holder of the estate who in the 
absence of an adopted son was entitled to it. This is clear from 
an early decision of the Privy Council in 8. V. P. Raghunada Deo 
v. S. B. K. Patta Deo? where on the death of an elder brother 
in an undivided family the estate which was impartible devolved 
on the younger brother but two years later the widow of the elder 
brother made an adoption which had the effect of defeating the 
younger brother to the estate; the Privy Council held that until 
the adoption the younger brother was entitled to the estate and 
that no claim for profits could be made against him until the 
adoption. It is by the application of this principle our High 
Court held that where a father and son constituted members of 
an undivided family and the son died leaving a widow giving 
power to adopt but before the adoption could be made, the father 
settled all the property on his” daughter, the settlement was 
valid. (Vide Veeranna v. Sayamma*). So far as the hus- 
band’s estate vested in his widow is concerned, it was laid down 
so early as Bamundoss Mookerjea v. Mussamut Tarinee,> that 
the property is in the widow from the death of her husband till 
the power of adoption is exercised and that any alienation made 
by her would be binding on the adopted son if it was for strict 
necessity. The principle deducible from these decisions is that 
though the title of the adopted son dates back to the death of the 
adoptive father for inheriting or taking his adoptive father’s 


estate, he takes the estate subject to the dispositions made within 


1. (1885) L.R. 12 I.A. 137: 1.L.R. 12 Cal. 18 (P.C.). 
2. (1927) 53 M.L.J. 57 :L.R. 54 I.A. 248:1.L.R. 50 Mad. 508 


3, (1876) L.R. 3 I.A. 154:1.L.R. 1 Mad. 69 (P.O), 
4, (1928) 56 M.L.J. 401:1.L.R. 52 Mad. 398. 
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‘the competency of the person was ‘entitled to hold the said Sankara- 

estate. until his adoption. ae 
“Ins¢he light of these principles the question in issue ‘has i be v. z. a 

approached. If the true position of the adopted son is that he must amami 


be deemed to be a posthumous son for the purpose of inheritance 
4s if he existed on the date of the : Neath of the adọptive father, 
a partition made by the coparceners of his father before adoption 
should have to be reopened and that was the view expressed in 
the decision in Krishna v. Sami. In the course of the judgment 
in that case, Turner, C. J., made ‘the following observations at 
page 78: 

“Let C have died before partition, leaving a widow and having given 
‘her powor to adopt which she does not exercise till after a partition has 
been made by B, D and E. When she’ exercises her power we apprehend 
that the adopted son would be entitled to call upon his uncles to make over 
to'him a portion of the wealth equal to that which would have been taken by 


a 


. his father.” 


& 


The reason given is thus stated towards the end of the judgment: 
“The existence of a valid power creates a potentiality of inheri- 
tance, which may be likened: to that of a son in the womb”. No 
doubt the observation is obiter and not necessary for the decision 
of that case but nevertheless being the opinion expressed by five 
learned Judges, it is entitled to the greatest weight. But the 
Bombay High Court has dissented from this view in more than 
one of their decisions. In Irappa Lokappa v. Rachayya Madiva- 
iayya?, the father and son who were the only members of a Hindu 
eoparcenary divided the family property between themselves and 
-thereafter the widow ‘of a predeceased undivided brother of the 
father adopted the plaintiff. It was held that though the adop- 
tion might be valid he could: not recover any share of the property 
which had already been partitioned before his adoption. Wadia, J., 
after citing the observations made in Balu Pakhand v. Lahoo 
Sambhaji, namely, 4 " ae a ; 
‘Where a coparcenary exists at the date of the adoption, the adopted 
‘son becomes a member of the coparcenary, and takes his share in the joint 
“property accordingly GEN But... where the adoption takes place after 
the termination of the coparcenary by the death, actually or fictionally, of 
the last surviving coparcener, the adoption by a widow of a deceased copar- 
céner has not the effect of reviving the coparcenary, and does not divest pro- 
perty from the heir of the last surviving coparcener (other than the 
widow) or those claiming through’ him or her”, 
observed thus at page 46: 


In principle I am unable to see any distinction bwèt the Gino 
of a coparcenary by the death of the last surviving coparcener and its ex- 
tinction by partition, so far as the rights of an adopted son adopted after 
the extinction of the coparcenary are concerned. The effect of a partition 

-is to dissolve a coparcenary, with the result that the separating members 
hold their respective shares as their: separate property after the partition. 
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‘In Hirachand Gangji v. Sojpall it was held by Mr. Justice Rangntkar, 
sitting singly that ‘under Hindu law, on the extinction of a coparcenary by. 
a partition, the widow of a coparcener, who had died long before the parti- 
tion, cannot make a valid adoption’)? e 


In Balu. Sakharam v. Lahoo Sambhaji? the question arose 
thus: After the death of the last surviving coparcener the property 
-possessed by him vested in his sister. Then the widow of a pre- 
deceased coparcener' made an adoption. The question was whether 
the adoption would be valid and whether the adopted son would 
be entitled to claim the estate from the sister. Beaumont, C.J., 
and Wadia, J., took the view that the adoption was valid but the . 
adopted son would not be entitled to divest the property vested 
in the sister of the last surviving coparcener. Rangnekar, J., 
took the view that the adoption was invalid but he observed that 
if the adoption was valid, it would be valid for all purposes and 
the adopted son would have all the rights of a posthumous son in 
which case the adopted son would be entitled to divest the estate. 
The majority view purported to follow the decision in Chandra 
-v. Gojarabai, on the ground that that decision was unaffected by 
the recent decisions of the Privy Council Amarendra Man Singh v. 


. Kanatan Singh* and Vijaysingji v. Shivsangj® Rangnekar, J., also 


took the same view in regard to the decision in Chandra v. Gojara- 
bat.$ The facts in that case were as follows: Krishnaji and his two 
sons Bhau and Nana were members of an undivided family. Bhau 
died first leaving a widow. Then Krishnaji died. On his death 
Nana succeeded to the family property. Nana afterwards died 
leaving him surviving his widow Gojarabai who got possession of 
all his property. After Nanas death however Bhau’s widow 
adopted the plaintiff -as son to her husband and he brought the 
suit against Gojarabai to recover the property from her. It was 
held that he could not recover. Telang, J., gave his reason thus 
at page 471: 

tewhen the inheritance devolved from Nana upon his widow Gojarabad, 
it devolved, not by succession, as in an undivided family, but strictly by in- 
heritance, as if Nana had been a separated householder. Strictly speaking, 
according to the view taken by our Courts, there was at Nana’s death no 
‘andivided family remaining into whieh an adopted son could be admitted by 
virtue of his adoption”. 
‘He rested this conclusion on the following principle which he laid 
‘down earlier : | 

“The rule deduced from GA Ag case,6 and the other eases in 
the Privy Council above referred to must then be supplemented by this addi- 
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tion, that the adoption, though authorised by the husband, cannot divest the 
estate which has already vested in a collateral relation of the husband in 
‘succession to some other person who had himself become owner‘in the mean- 
time” Ma 
‘It will be seen that this principle is dreya in conflict with that 
gid down by the Privy Council in Amarendra Man Singh, v. Kana- 
tan Singh. In the Patna case, an adoption made. by the widow 
under the authority of her husband divested the estate of the son 
which was vested in a collateral of the son. Similarly in Vijay- 
- singjt v. Shivsangj®, on Chatrasingh being adopted into another 
family the adoption made by his mother was held to divest the 
‘estate which would vest in a collateral of thé son. The learned 
Judges of the Bombay High Court distinguished the Privy 
“Council cases on the ground that a coparcenary was in existence 
at the time of the adoption. With great réspect’to the learned 
Judges, no such coparcenary was in existence at all: In Amaren- 
dra Man Singh’s caset there was no coparcenary between Bibhu- 
-dendra and Banamali and Banamali rested his ‘case as a separat- 
-ed sapinda claiming strictly by inheritance. Similarly in Vijay- 
‘singjt v. Shivsangji? there was no coparcenary between Chatra- 
singh and Bhimsingh and the case proceeded on the footing that 
‘there was no joint family subsisting between Chatrasingh and 
Bhimsingh and Chatrasingh was in possession during his lifetime 
“as the sole surviving member of the joint family consisting of 
himself and his father and Bhimsingh claimed to succeed to the 
property only .as heir to Chatrasingh. As the parties were 
governed by the Mitakshara law according to the ratio decidendi of 
the decision in Amarendra Man Singh v. Sanatan Singh! the title 
of the adopted son of Bhau in Chandra v. Gojarabai2 is superior 
‘to the title of the widow.Gojarabai and he would be entitled to 
` -succeed as a coparcener as if he were in existence on the date of 
the death of Nana. In Chandra v. Gojarabat; Telang, J., took 
the view that at Nana’s death there was nd undivided family re- 
maining into which the adopted son could be admitted by virtue 
of his adoption, that is, when Nana died, the: coparcenary became 
extinct and the adopted son of a deceased coparcener could not 
take the property as a coparcener. That was also the view taken 
“in Balu Sakharam v. Lahoo Sambhaji* | This. view is again, if I 
may say so with respect, in direct variance with the decisions of 
the Privy Council in Amarendra Man Singh. y. Sanatan Singh! and 
, Vijiaysingji v. Shwsangji2 In both those cases, Bhibhudendra 
and Chatrasingh were the last surviving. coparceners of the co- 
parcenary which consisted of themselves and, their fathers, i 6., in 
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one case Bibhudendra and Brajendra during the lifetime. of Bra- 
jendra were coparceners and in the other Chatrasingh and his 
father ‘vere during the lifetime of Chatrasingh’s fathge copar- 
ceners so that. the coparcenary must be deemed to have become 
extinct on the death of Bibhudendra and Chatrasingh according 
to the view taken in Chandra v. Gojarabha® and Balu Sakharam 
v. Lahoo Sambhaji.2’ But in both the cases the Privy Council 
held that the adopted son would be entitled to succeed to the pro- 
pery held by the last male owner. The ratio decidendi of these 


decisions is that either the coparcenary did not become extinct ° . 


by the death of the last surviving coparcener and must be deem- 
ed to subsist until the adoption by the. widows of deceased copar- 
-ceners is rendered impossible by death or any other supervening 
circumstances or the termination of the coparcenary does. not 
.affect the adopted son’s right to take the share of his adoptive 
father just as a posthumous son would. Both the decisions in 
-Amarendra Man Singh v. Sanatan Singh? and Vijaysangji v. Shiv- 
sangji,* clearly imply that if-the adoption is valid, the devolution 
-of property on the adopted son would follow as a necessary conse- 
quence. 

In Mst. Draupadi v. Vikram,® Nivout J., after a full discus- 
sion of the question took the view that 


“the effect of Amarendra Man Singh v. Sanatan Singh and Vijaysingjt 
.v. Shivsangjit is to denude Chandra v. Gojarabail 


and upheld an adoption on facts similar to those in Chandra v. 
‘GojarabatS. 
After pointing out that the Bombay cases proceeded on a 


misconception of the coparcenary being in existence between 


-the last male holder and the heir who succeeded him in those 
cases, the learned Judge observed (at page 102) that the effect 
.of those decisions is 

‘¢that a person in whom the property is vested after the death of the 


` gole surviving member of a joint family takes it subject to defeasance in 


the event of an adoption by the widow of a predeceased member of tho 


' quondam joint family”. 


“He finally concluded by .saying that 


“It is the right of the adopted son and not ‘the existence of the co- 
parcenary that is the true criterion for determining the judicial effect of 


the adoption. 4 


Mr. Rajah Aiyar contended that the decision of Sir Dinsha 


“Mulla in Bhimabai v. Gurunathgouda Khandappagouda,’ would seem 
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‘to imply that the adoption after the extinction of the coparcenary 
may not be valid or at least would not divest an estate vested in the 
membeng of the family after the partition. The passage relied on 
is this: 

; “The adoption of appellant No. IL was not made after the extinction of 
fhe coparcenary, but during its subsistence, the last surviving coparcener 
being Dattatraya”, 

"The learned Judge was only repelling an argument based on Chandra 
v. Gojaraba,' and distinguishing it by pointing out that in the 
particular case he was dealing with there was no extinction of the 
coparcenary at all because the last surviving coparcener was alive 
and he was not enunciating any principle that on the extinction 
of the coparcenary the adopted son’s power to take the share of the 
-adoptive father is taken away. On the other hand the decision seems 
to imply that a coparcenary must be deemed to be subsisting even 
if there was one coparcener. 

Mr. Rajah Atyar, laid considerable stress on a passage in 
West and Buhler and the observations of Mookerjee, J., in Harek 
Chand Babu v. Bijoy Chand Mahatab? The passage in West and 
Buhler on which he relied runs thus: 

“partition is an inherent right and if that right is exercised it will not 
be open to the adopted son to divest an estate created by severance”. 
The passage in the Calcutta Law Journal case is to this effect: 

“The application of the fiction cannot be extended for the purpose of 
entitling the adopted son to take the property as it stood at the moment of 
the death of the person to whom he is adopted; he cannot dispute the pre- 
vious acts of the adoptive mother unless they were in excess of her legal 
powers as widow in possession, nor can he question the acts of a previous 


male holder in whom as a member of a joint Mitakshara family, the property 
had vested as full owner.” 


The contention of Mr. Rajah Aiyar is that it is the inherent right 
of every coparcener to effect a partition, and once the partition is 
effected, a new status is created by resolving joint rights into several 
rights and each member of the family becomes a separated house- 
holder constituting a separate coparcenary consisting of himself and 
his sons and grandsons and the adopted son must take the property 
as it stood at the date of the adoption and there would be no 
coparcenary property which he could take on the date of ‘adoption. 
That was exactly the reasoning of the learned Judges of the Bombay 
- High Court and the question is whether it is sound in principle. As 
I have already indicated, the effect of the Privy Council decisions 
is to treat the adopted son as a posthumous son and clothe him with 
all the rights of an aurasa son for the purpose of succession in the 
adoptive family whether by inheritance. or survivorship. The 
following passage in Mayne’s Hindu law gives an acctirate 
summary of the result of the Privy Council decisions thus: 


“The, principle therefore appears to be that either the heir or coparcener 
who takes in the absence of the adopted son takes only a defeasible estate, 
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that the male line is not regarded as extinct until the continuation of the 


line by adoption is impossible and that the adopted son succeeds as if he 


were the*aurasa son and ousts every one whose right to enter was only tem- 
porary, operating merely to prevent the ownership from being inPabeyance 


pending any such succession as the adoption brings about.” 

As the Privy Council put it in Madana Mohana Deo y, 
Purushotthama Deo, the interest of the deceased coparcener lapsing 
by survivorship was only provisional and subject to defeasance by 
the emergence of a male heir to the deceased coparcener which the 
adoption may bring about. As already pointed out by me the only 
limit which the Privy Council imposed in regard to the application 
of the fiction of the posthumous son was that the adopted son would 
be bound by all the dispositions of the provisional holders of the 
estate within their competence the result of which is that the family 
property is carried away from the family. (Vide Krishnamurthi 
Aiyar v. Krishnamurthi Aiyar?). The adopted son therefore can 
only take the property which stood undisposed of at the date of the 
adoption but so long as the property was held by the members of 
the family and remained in the family the fact that they chose to 
hold in severalty would not affect the right of the adopted son to 
claim his legitimate share as appertaining to his adoptive father in 
the property which was held by them and not validly disposed of. 
Mr. Rajah Aiyar contends that the partition must be put on the 
same footing as a valid alienation, but I am not able to agree with 
his contention. Partition may no doubt in a sense be a transfer but 
it is in substance an adjustment of the ownership of many persons 
in the joint family property by assigning particular portions of it 
to a several ownership. It cannot strictly be called an alienation 
of joint family property. Though a partition is effected it is always 
liable to be reopened at the instance of a posthumous son. There- 
fore if the adoption is to be held valid, there is no escape from the 
‘position that the adopted son is entitled to re-open the partition made 


‘by the surviving coparceners of the deceased adoptive father. I- 


would refer in this connection to the observations of Rangnekar, J. 5 
in Balu Sakharam v. Lahoo Sambhaji? : 


“There is no authority as far as I know, for the view that an adoption 


would be valid, and yet the adopted son would not be entitled to succeed 


to the property, to which if there was a natural son of the adoptive father, 


‘the latter would have succeeded, and logically it seems to me the position is 


inconsistent”. 

That is also the view of Wallis, J., (as he then was) in Adim 
Suryaprakasa Rao v. Nidamarti Gangaraju*. The learned Judge 
referring to Chandra v. Gojarabai® observes thus at page 231 :— 








i 1. (1918) 35 M.L.J. 138: L.R. 45 I.A. 156: ILLL.R. 41 Mad. 855 
none À 
A ee 53 M.L.J. 57: L.R. 54 I.A. 248: I.L.R. 50 Mad. 508 
3. LL.R. (1937) Bom. 508 at p. 583 (F.B.). . 
4. (1909) I.L.R. 33 Mad. 228. 
5. (1890) I.L.R.14 Bom. 463. 0 .. 
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“In the last ease it was held that such an adoption if made after the 
death of the surviving coparcener and the vesting of the estate in his widow 
could not divest the estate, as of course tt would tf valid.” . 

(The italics are mine). 


The learned Judge was inclined to the view that if the adoption 
wis held to be valid, the adopted son must divest the estate which 
vested in the widow of a surviving coparcener and the principle 
would equally apply to the case of a partition effected by the 
surviving coparceners of his father. With great respect to the 
learned Judges of the Bombay High Court I am unable to follow 
their view. (Vide Balu Sakharam v. Lahoo Sambhaji, Hira Chand 
Gangji v. Sojpal?, and Irappa Lokappa v: Rachayya Madivallayya*). 

Mr. Rajah Aiyar again contended that the decisions in 

Bhubaneswari Debi v. Nilcomul Lahirit and Amarendra 
Man Singh v. Sanatan Singh®, cannot co-exist and the decision 
in Bhubaneswari Debi v. Nilcomul Lahirit, must be said to 
have laid down that the rights of an adopted son date 
only from the date he was adopted. As already pointed 
out, the 12 Calcutta case was dealing with collateral succession 
and their Lordships of the Privy Council only confined 
the title of the adopted'``son to date back to the death 
of the adoptive father only in regard to his inheriting 
or taking the share of the adoptive father in the adoptive 
family. Niyogi, J., also seems to suggest a reason for this 
view by pointing out that 12 Cal. 18 deals with a case of 
an obstructed heritage whereas in the case of an adopted son taking 
the property of his adoptive father it would be an unobstructed 
heritage. (Vide the observations in Mst. Draupadi v. Vikram’). 
Whether this is the ground on which the Privy Council sought to 
impose such a limitation or not, it is not necessary to consider. But 
as the Privy Council has introduced that limitation we are bound 
to follow it and therefore Bhubaneswari Debi v. Nilcomiul Lahiri*, 
cannot be relied on as an authority for curtailing the rights of an 
adopted son in the adoptive family. 

In support of his argument Mr. Sitarama Rao relied on certain 
texts of Hindu law relating to an after-born son begotten after 
partition and any son of disqualified heir being entitled to take the 


share of their father after partition has been effected in the family. 


. But as pointed out by Rangnekar, J. (Vide Hira Chand Gangji v. 
Sojpal”), they are governed by different considerations and special 
texts of Hindu law and the analogy furnished by them would be 
of no assistance in the solution of the question in issue as the adopted 


1. J.L.R. (1937) Bom. 508 (F.B.). 
2. I.L.R. (1939) Bom, 512. 3. I.L.R. (1940) Bom. 42. 
4. (1885) L.R. 12 LA. 137: I.L.R. 12 Cal. 18 (P.C.). 
5 a (1933) 65 M.L.J. 203: L.R. 60 I.A. 242: I.L.R. 12 Pat. 642 


6. IeL.R. (1939) Nag. 88. 
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son is likened to a posthumous son and his rights häve to be 
determiņed on that footing. 

Mr. Rajah Aiyar has pointed out the several anon#lies and 
inconveniences which would follow from adopting this view. True, 
there are anomalies in adopting either view. But having regard to 
the Privy Council decisions, the only logical conclusion is that the 


“ plaintiff in this case is entitled to claim a share. The view taken 


by both the lower Courts is correct and I therefore dismiss the 
second appeal with costs. - 


Leave to appeal granted. 
K.C. —- Ap as dismissed. 
PRIVY COUNCIL. 


HOn Appeal from the High Court of Judicature at Madras. J 
Present :—Lorp ATKIN, Lorp RUSSELL OF KILLowEN AND 
Sir GEORGE RANKIN. A 


Raja Velugoti Sarvagna Kumara 

Krishna Yachendra Bahadur Varu .. Appellant* (Defendant) 
; v. ; | ; 
Raja Rajeswara Rao and another ..- Respondents (Plaintiffs) 


Hindu law—Impartible ‘estate—Mitakshara—Sudra family—Illegitimate 
sons of coparcener—If entitled to maintenance out of the estate—Deed— 
Construction—“Purusha santhathi’—If includes illegitimate sons: 


Where the younger sons of a person (a Sudra) claimed that the family 
property was partible but were persuaded by the father to recognise the 
impartibility of’ the estate on a proper allowance being provided 
in perpetuity for each of the three .junior branches and a deed ` 
was accordingly executed giving the sum of Rs. 1,000. per. month 
to each of the three younger sons for life and providing wter 
alia: “After the life of the said V, (one of the sons) his 
purusha santhathi shall: in perpetuity, be paid the same allowance 
amount... and if any of. the aforesaid branches should die, without 
purusha-santhatht either by way of aurasa or by way of adoption the 
allowance amount shall go to the gmatis; and further should any of the 
said three branches become extinct by the total absence of purusha santhathi 
either by way of aurasa or by way of adoption the allowance shall be 
stopped”, | : 

Held, that the illegitimate sons of V, cannot claim -to be ‘purusha : 
sonthatht” within the meaning of the expression in the clause and Vs 
branch became extinct on his death leaving neither a legitimate nor, an 
adopted son. The term aurasa has always been used to refer to the son be- 
gotten by a man himself on his lawful wife. [The view of the High Court 
affirmed on this point. ] ` , Å 

Held ‘further, (reversing the decision of the High Court) that ‘the 
tights of junior members to maintenance out of ‘an impartible estate ran 
only be ascribed to custom, 

Commissioner of. Income-tax, Punjab ett, Ve, Krishna Kishore, (1941). 
2 M.L.J. 972 (P.C.) followed. : 


The illegitimate sons of V are not st entitied ties to any ‘allowgtice under 
the deed or to maintenañcė under Hiridu law.” ` 


*P.C. Appeals Nos. 38 and 39 of 1940: `  * 16th October, 1941. 
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Consolidated appeals against the decision of the High Court PAC, 
of Judicature at Madras, (Leach, C.J., and Krishnaswami Aiyangar, PENN 


K 
J.j} daggd 10th February, 1939, modifying a judgment of the Krishna 
Subordinate Judge of Nellore, dated 18th March, 1936. Seandra 
Sir H. Cunliffe, K.C. and P.V. Subba Rao for Defendant. e am: l 
k ao 
D. N. Pritt, K.C. and Hyam for Plaintiffs. 
‘The Judgment of the Board was delivered by 
SIR GEORGE RANKIN:— Sir George 
Raja naga Yachama Rankin. 
Soal o. | FA 
Rajagopala Muttu Venkata Venugopal 
(covenantor (died child- | (died 1920 
in 1889) Jess) Krishna unmarried) 
ste Bahadur 
Godean e andani 
original defendan : 
di Rajeswar Maheswara 
a a (Plaintiff 1) (Plaintiff 2) 
Kumara 
(defendant) 


. The questions in this case arise within a Sudra family of which 
the defendant, the Raja of Venkatagiri, is the head. He is the 
present holder of the impartible estate which goes by that name, 
having succeeded to his father in 1937, while the present suit was 
pending in appeal before the High Court of Madras. The estate 
is admittedly joint family property though impartible. The two 
plaintiffs are the illegitimate sons of one Venugopal, younger brother 
of Rajagopala, the defendant’s grandfather, who was a previous 
holder of the impartible estate. The plaintiffs’ mother, though not 
married to Venugopal, cohabited with him in a manner exclusive 
and continuous so as to be a dasi within the meaning of the text 
of the Mitakshara (Chapter I, Section 12, Verse 2) which confers 
certain rights of inheritance upon the sons of Sudras if born of 
such a union. The meaning and effect of this passage in the 
Mitakshara were much considered by the Board in Raja Jogendra 
Bhupati Hurrochundro Mahapatra v. Nityanund Man Singh," and 
Vellaiyappa Chetty v. Natarajan,? but no disputable matter has to 
‘be decided thereunder in the present case. The claim of the plain- 
tiffs is threefold. First, they say that by the terms of a deed dated 
“the 8th April, 1889, they are entitled between them to an allowance 
of Rs. 1,000 per month payable by the defendant as holder of the 
impartible estate. As their second string they claim that by custom 
maintenance-is payable to them as junior members of the family. 
Thirdly, they say that apart from the deed and apart from any 
custom they have the right to be paid -maintenance out of the ° 


(1939) 2 M.L.J. 831. f 
OL (1890) L.R. 17 I.A. 128: LL.R. 18 Cal. 151 È.C.). 
© Ż. (1931) 61;M.L.J. 522: L.R. 58 L.A. 402 (P.Ç). 
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impartible estate as a matter of Hindu law. They brought their 
suit on the 4th July, 1932, in the Court of the Subordinate Judge 
of Nellore who found in their favour as regards their clagm under 
the deed but rejected their other grounds of claim (18th March, 
1936). On appeal the High Court of Madras (Leach, C.J. and 
Krishnaswami Aiyangar, J.) held against them on the deed afid 
on the custom, but decided that they had a good claim by the Hindu | 
law to maintenance out of the impartible estate and fixed the amount 

at Rs. 250 per month for each plaintiff (10th February, 1939). 


The evidence adduced to prove the alleged custom was held 
by both Courts to be insufficient: even if the question be any longer 
open before the Board, it was not contended that the evidence is of 
such strength as to make it reasonable that their Lordships should 
be invited to disagree with the concurrent findings of the Courts in 
India. Hence custom as a ground of claim goes out of the case. 


The claim under:the deed of 1889, depends upon the question 
whether the plaintiffs are within the words purusha santhathi (male 
descendants) as they occur in a clause which provides that on the 
death of Venugopal his male descendants shall in perpetuity be paid 
the amount of the allowance of Rs. 1,000 which had by the deed 
been made payable to him for life. 


It is unnecessary to set out the deed at length or to describe 
in detail the circumstances in which it came to be entered into; just 
as it is unnecessary that their Lordships should endeavour to set 
forth the various considerations which may bear more or less’ effec- 
tively upon the problem whether—apart from any cases of adoption 


. —words meaning ‘son’, ‘family’, ‘descendants’ and so forth are to 


be taken as restricted to persons of legitimate birth. At the time 
of the deed Raja Kumara Yachama was alive and Venugopal was 
a minor.. It appears that the Raja had in 1878 made over the estate 
and much other property to his eldest son, Rajagopala; but that in 
1889, the younger sons, Muttu and Venkata, had been minded to 
claim that the estate was partible, and had been persuaded by their 
father to recognise the impartibility of the estate on being given 
certain money and jewellery and on a proper allowance being 
provided in perpetuity for each of the three junior branches. The 
Raja of Bobbili having acted as mediator and fixed the amount of 


‘the allowance to each branch at Rs. 1,000 per month, the deed of 


8th April, 1889, gives the sum of Rs. 1,000 per month to each of 
the three younger brothers for life and then sets forth in detail the 
persons who are to become entitled to the allowances thereafter. 
The operative clause so far as regards Venugopal’s branch, when 
stripped of certain verbiage and of a clause’ with reference to widows, 
is as follows :— 


“After the life of the said Sri Venugopal Krishna Yachendrulu, his 


i purusha santhathi, shall,. in perpetuity, be paid. the same allowante amount, 


that is, at the rate of’ dees one’ thousand Rs. 1,000) ‘per month, ‘in the 
aforesaid manner,- But, if, at any time; in any one of the brances of the 
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said Sri Muttukrishna Yachendrulu, Sri Venkatakrishna Yachendrulu and 
Sri Venugopala Krishna Yachendrulu, there be more than one male member, 
© such males, and their purusha Santhathi shall take the said allowange amount 
of rupeas one thousand in proportion to their respective shares, in the 
same manner as they would respectively take their other properties separately 
by way of inheritance according to the Hindu law. Moreover, if in any 
of the aforesaid three branches of our family . . . any male should die 
without purusha santhathi, either by way of aurasa or by way of adoption, 
the allowance amount that was being received by the person who so died 


without purusha santhathi shall go to the gnatis (agnates) who are nearest’ 


to him in his own branch according to Hindu law . . . Further, should 
any of the said three branches of our family become extinct by the total 
absence of: purusha santhathi either by way of aurasa or by way of adoption, 
_ the allowance being paid. to that branch shall be stopped... .” 


Both of the learned Judges of the High Court have held that 

if the clause to which the plaintiffs make their appeal is considered 
` in the light of its immediate context it becomes clear that as words 
are used in this deed a man is said to die “without purusha 
Santhathi” if he die leaving neither a legitimate nor an adopted son. 
Their Lordships are in agreement with this view which 
makes an end of the plaintiffs’ claim upon the deed. That 


an illegitimate son is not an aurasa son as that word is 


used in Hindu law seems to their Lordships to be elemen- 
tary. The learned Judges of the High Court both say that 
this. was not disputed before them, and their Lordships do not find 
that the. learned trial Judge had been of any. different opinion. The 
Court translator appended to his version of the deed a glossary of 
terms which is to the same effect. No weight can be attributed to 
any suggestion that in a Telugu deed of 1889, regulating the legal, 
rights of a Hindu family in respect of an impartible raj in Madras 
the word aurasa includes natural sons.because the etymology of 
the Sanskrit word aurasa shows its original root meaning as 
‘produced from the breast’. Aurasa has always been used to import 
the highest class of son—the son begotten. by the man himself on his 
lawful wife: of lower kinds once recognised several were not ‘sons 
in any physical sense, e.g., the putrika putra or son of an appointed 
daughter (Mayne: Hindu Law and Usage, 6th ed., 1900, Ss. 67-8, 
pp. 79, 80). Their Lordships think that the deed of 1889, provides 
its own guide to the meaning of the words purusha santhathi and 
that in the language of the deed Ventigopal’s branch became extinct 
on his death. 


The TR question which remains is whether the plain- 
tiffs are entitled’.to :maintenance from the impartible estate on the 
ground that it is the prima facie right at law of all junior male 
members of the family to be maintained’ out of impartible estate 
which is family and not ‘separate property. The answer made by. 
the defendant to this claim’is that. junior male membérs have no 
such right save by custom and that, apart altogether from any 


question of legitimacy, the plaintiffs not being’ sons or’ brothers of 
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any: holder .of. the-impartible ‘estate can succeed only by proving a 
special custom, which they have failed to do. For this view of the 
law the defendant relies up ori a line of decisions of the Bogrd—the 
second ‘Pittapur case, the Jeypore case? Baijnath’s case? the 
Dhalbhum case Shibaprasad Singh’s case.’ “The plaintiffs’ reply 


is that this line of decision was abandoned or deflected by the’ 


judgment of the Board in the Gorakhpur case,® which, as he 
contends, established the right to maintenance as belonging 
to all junior male members of the family by virtue’ of 


their interest’ as co-owners. This interesting ` and  diffictlt. 


question has recently (4th July; 1941), been. determined by the 
Board in ariother case (Commissioner of Income-tax, Punjab, 
etc. v. Dewan. Bahadur Dewan Krishna ‘Kishore,’ in a sense 


unfavourable to the plaintiffs, whose learned counsel recog-: 


nised that it would be neither reasonable nor useful to ask the Board 
to give a contrary decision in the present case. Their Lordships on 
this part of the case agree with the learned- pubordinate Judge wus 
hegatived this ground of claim. 


Their Lordships have read the Saborna Judge’s judgment 
and both judgments in the High Court with high appreciation and. 
have been struck by the skill and care with which the various ques- 
tions have been elucidated and by the ability with which they have. 
been ‘discussed. But the plaintiffs’ suit must fail. . - 


- Their Lordships will humbly advise, His Majesty that she 


eae of the defendant should be allowed, the appeal of the plaintiffs 


' dismissed, the decrees of the Indian Courts set aside, and the suit’ 


dismissed. The plaintiffs must pay the’ defendant’s costs of both’ 
Courts in India and of these appeals save that the defendant must 
pay to, the plaintiffs their costs in the trial Court of the issue 
numbered 5 which relates to the paternity of the plaintiffs, with a, 
set-off in India in respect of these costs. 


‘Solicitor: H. Shephard for Defendant. - 
' Solicitors: Barrow, Rogers and Nevill for Plaintiffs. 


KS. ` Appeal of the defendant allowed and that a the 
plaintiffs assets 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Pragent:—Mr. Justics Mocxerr AND Mr. Justicn “Kuna 
RAMAN, 


Krishnaswami Reddiar alias Rajah .. Petitioner? 
*  Chidambara Reddiar (Plaintif) 
v. . 
Venugopala Reddiar by his agent .. Respondents. 


V. A. Lakshminarasimha Aiyar & others (Defendants) 


Government of India Act (1935), Ss. 292 and 293—India and Burma Krishna- 
Evisting Laws Act (1987), S. 1 (1) ang (2)—Government of India (Adap- swami 
tation of Indian Laws) Order 1937, paragraphs 1, 9, 10 and 11—Interpreta-, Reddiar 
tion Act, 1889, Ss. 52 and 53, Vio, Ch. 63, S. 38 (b), (e), (4) and (e)—Suit v. 
filed in British Indian Court in 1932—Passing of the Government of India Venugopala 
Act 1935—Suit properties included lands in Burma—Separation of Burma by Reddiar. 
the Act—Jurisdiction of Court to continue the trial regarding properties in 
Burma, whether exists. 


A suit against defendants resident in Rangoon had been filed in the 
Court of the Subordinate Judge of Trichinopoly in 1932, but it did not 
become ready for trial till 1940. The Government of India Act of 1935 
had been passed in the meanwhile and by its provisions Burma ceased to 
be part of India from ist April, 1937. The subject-matter of the suit 
comprised properties not only within the jurisdiction of the trial Court but 
also in British Burma. The defence was made that by 8. 46 (2) of the 
‘Government of India Act, 1935, the Court of Trichinopoly had ceased to 
have jurisdiction to proceed with the trial so far as it related to the pro- 
pertios situated in British Burma, The lower Court held that it had no 
jurisdiction to try the suit as regards the properties situate in British 
Burma. On the question whether ‘the provisions of the Government of India 
Act, 1935, would affect actions pending on the date when it came into foree, 

Held, (1) that the combined effect of the India and Burma Existing 
Laws Act, 1937, 8. 1 (1) and (2), the Government of India (Adaptation 
of Indian Laws) Order, 1937, paras. 1, 9, 10 and 11, and the Interpreta- 
tion Act, 1889, Ss. 52 and 53, Vie, Ch. 63, 8. 38 (b), (0), (d) and (e) is 
expressly to preserve to the Court of the Subordinate Judge of Trichinopoly 
jurisdiction to try the suit, 


(2) That the petitioner had a right to file his suit in the above Court 
sand the right to continue it has not been taken away, expressly by the 
Government of India Act, 1935. 


Case-law reviewed. 


Petition under S. 115 of Act Vof 1908 and S. 224 of the 
‘Government of India Act praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge 
of Trichinopoly, dated 14th August, 1940 and made in O.S. 
No. 55 of 1932. 


PR, Venkatarama Sastri and K. 8. Sankara Aa for e 
‘Petitioner. 


a RR 


*0.B.P. No. 1354 of 1940. | 3ist October, 1941. 
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The Advocate-General (Sir “A. Krishnaswam Atyar) and 
K. G. Sumwasa Aiyar for Respondents. 


The Court delivered the following 


.  Jupaments—Mocketi, J—It is unnecessary to set out T 
complicated facts which are the basis of the suit, the subject o 
this civil revision petition. The following statement of the 
essential facts is sufficient. The plaintiff filed O.S. No. 55 of 
1932 in the Court of the Subordinate Judge of Trichinopoly 
against the defendants, who both reside in Rangoon. The prayer 
in the plaint is as follows: 


‘*(a) For a deeree directing the defendants to deliver the properties 
in Schedule O, Parts I, II and IL, together with profits from date of suit 


4 


` and declaring that the plaintiff is solely and absolutely entitled to the 


assets described in Schedule C; Part IV. 


(b) In ease the plaintiff is held not entitled to that relief, for a decree 
directing the division of the properties in Schedules A, B and C into one- 
fourth, three-eighths and three-eighths shares allotting Schedules A and B 
to the plaintiff and charity and adding so much property from Schedule C 
as may be necessary to make them a just moiety of three-fourths and one- 
fourth respectively of the entire estate. 

(o) For a decree that the plaintiff is entitled to the trusteeship of the 
charity and to the management of the properties attached thereto described 
in Schedule B, together with what may be added to them on the just ascer- 
tainment of one-fourth share for the charities,’? 


It is common ground at the Bar that a large part of the proper- 
ties concerned are immovable properties in Burma, the others. 
being within the jurisdiction of the Court of the Subordinate 
Judge of Trichinopoly. Paragraph 20 of the plaint states: 

“The cause of action arose at Srirangam, Tiruvanaikoil, Manakkal, ete., 
villages in the Trichinopoly district, within the jurisdiction of this Court, im 
February, 1932 when Raja Ramanatha Reddi died and when plaintiff be- 


came aware of the unfair allotment to Krishnaswami Reddi’s share out of 
Chidambara, Reddiar’s estate.’ 


This plea: is technically defective as it does not allege how and 
where the cause of action. arose in terms of Ss. 16, 17 and 20 of 
the Code of Civil Procedure. It is however obvious from a 
reading of the plaint that part of the cause of action arose in 
Trichinopoly and part in Burma, The defendants never sug- 
gested otherwise, and under S. 21 of the Code of Civil Procedure 
they would not have been permitted to take this technical point 
of pleading as to jurisdiction at the trial had events followed 
their normal course. The defendants did in fact take an 
objection relating to court-fee, as a result of which the petitioner, 
in the words of his -affidavit filed in I.A. No. 1280 of 1938, 
“paid a very heavy additional court-fee of Rs. 7,910 rendered 
payable in respect..of-properties situate in Burma, on llth Janu- 
ary, 1988.” As an important question concerning jurisdiction 
is before us°I am noticing the above, but actually it hasenot been. 
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contended before us that, had it not been for the following cir- 
cumstances, this suit was not properly brought in the Qourt of 
the Sulerdinate Judge of Trichinopoly. 


On April Ist, 1937, the Government of India Act, 1935, came 
into operation. S. 46 sub-S. (2) is as follows: 

“Burma shall cease to he part of India.” 
On the 16th of November, 1938, six years after the plaintiff had 
filed his suit in Trichinopoly, the defendants filed a petition 
praying for leave to file an additional written statement. The 
affidavit in support of that petition alleges (1) that the proper- 
ties are situate partly in British India within the local limits of 
this Court’s jurisdiction and partly in British Burma whieh 
formed part of British India when this suit was instituted, and 
(2) that out of the suit properties certain named items in the 
schedule are situate in Burma. Paragraph 4 is as follows: 

“Under the Government of India Act, 1935, S. 46 (2), Burma includ- 
ing British Burma has ceased to be part of India including British India 
from ist April, 1987. This Court, being a British Indian Court, has, 
therefore, ceased to have jurisdiction over the said properties’ in British 
Burma from the said date. I am advised that there has come into exist- 

- ence a total want and absence of jurisdiction in this Court, in respect of 

the said pro-notes by reason of the said enactment and that a decree passed 
by this Court in respect of the properties in Burma will be a nullity,’’ 


Leave to file the additional written statement was granted. Para- 
‘graph 2 of that statement alleges: 

“There has come into existence from Ist April, 1937 a total want and 
absence of jurisdiction in this Court in so far as the said properties are 
concerned by reason of the separation of Burma from India.” 


An additional issue, No. 33, directly raising the jurisdiction of 
the Court was framed as follows: 

‘‘Has this Court now jurisdiction in respect of the properties situate 
in Burma included in the plaint C schedule in view of 8. 46 (2) of the 
Government of India Act, 1935P? 


The suit was rightly posted for arguments on this issue, because, 
in the words of the learned Judge in paragraph 2 of his judg- 
ment: 
“Tt was said that a decision on this point will save a lot of oral evi- 
. dence in the case as the bulk of the properties claimed in this suit are 
situated in Burma and questions have been raised regarding the ownership 
of those properties.’ 3 
The learned Judge has decided that he had no jurisdiction to try 
this suit regarding the movables and immovables situated in 
Burma. If that decision is right, the plaintiff must commence 
proceedings again in Burma regarding the property in Burma. 
The issues in that suit will be, as far as I can judge from a peru- 
sal of them, identical with those raised affecting the Indian pro- 
perty and remaining within the learned Judge’s jurisdiction. 
They inwolve a decision inter alia as to the fact and validity of 
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ċertain adoptions, the validity of a will, partition deed and trust 
deed, and questions of construction of the documents. Against 
that decision, this civil revision petition has been filed. It 4mques- 
tionably raises an important question of jurisdiction and can be . 
entertained by us under S. 115 of the Code of Civil Procedure, 
Sir Alladi Krishnaswami Aiyar, on behalf of the respondents, 
did not suggest that it is not a proper case in which we should 
decide the point in revision. I think it right to state that al- 
though it might be possible to say that-this suit should proceed 
and that the point of jurisdiction should be taken on appeal, it 
would be a very grave hardship on the petitioner to do so. Im- 
mense expense might be incurred for obtaining the necessary 
evidence from Burma, which might possibly be thrown away 
were the final decision as to jurisdiction to be against the plain- 
tiff in the appeal. As it seems to us that our decision in this civil 
revision petition will be final so far as the question of jurisdic- 
tion is concerned, we have thought it convenient and proper to 
decide it now. The point that we have to decide may be stated 
in this way: Has the jurisdiction of the Court of the Subordinate 
Judge of Trichinopoly, as from April 1st, 1937, entirely ceased 
to exist in so far as a suit filed therein before that date affects 
immovable property in Burma? The respondents contend that 
the answer should be ‘yes’; the petitioner contends that 
the jurisdiction of the Courts relating to matters pending before 
April Ist, 1937, has been saved or at least has not been specifi- 
cally taken away and that the Subordinate Judge can continue 
to try the suit and can pass a decree affecting the immovable 
property in Burma. It is a basic principle of private interna- 
tional law that no British Court will entertain a suit affecting 
immovable property in a foreign country, nor will a foreign 
‘judgment adjudicating on the title to immovable property within 
British jurisdiction receive recognition in a British Court. This 
well-known principle has been treated as axiomatic before us 
and it is unnecessary to quote authority for it. The decisions of 
the highest Courts are unanimous. I am more than content to 
adopt the statement on the subject by Prof. Dicey in the fifth 
edition of his work on the Conflict of Laws, page 203, which reads 
as follows: 

‘Subject to the exceptions hereinafter mentioned, the Court has “no 
jurisdiction to entertain an action for (1) the determination of the title 


to, or the right to the possession of, any immovable property situated out 
of England.” 


The exceptions do not apply in this case. The respondents. have 
therefore relied on this general principle. They contend that on 
and after the 1st of April, 1937- so far as the jurisdiction of -his 
Court was concerned the Subordinate Judge had no more right 
to pass a decree relating to immovable property in Burma than 
he had to order delivery to the plaintiff of a house in Rangkok. 
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The petitioner’s contention however is that this general principle, 
formidable as it may seem, is not applicable-to the special cireum- 
stanccsgbefore us. Mr. K.S. Sankara Aiyar has argued that when 
a supreme Legislature thinks it proper to separate territories 
` subservient to it into different entities for purposes of rule and 
administration, there is nothing startling in the proposition that 
when doing so it should have, for the purpose of tiding over the 
inevitable dislocation and inconvenience that may result, preserve 
in part the status quo preceding the day on which the separation 
takes place so as to prevent that inconvenience and possible in- 
justice to the subjects affected wherever they may be, and he 
argues that the Legislature would only if it were unavoidable 
interfere with actions at law in course of trial. Counsel pursues 
this argument by pressing the contention that an interpretation 
upon the various enactments should be given, if possible, so as 
to ensure so reasonable a result. The ultimate decision must 
rest on a consideration of the Government of India Act and other 
legislation, such consideration being according to the, appropriate 
canons of construction. 


. The first provisions for consideration are Ss. 292 and 293 of 
the Government of India Act. They correspond with Ss. 148 
and 149 of the Government of Burma Act, except of course that 
in the Burma Act the word ‘Burma’ is substituted for ‘British 
India’. 9. 292 of the Government of India Act is as follows: 

‘Notwithstanding the repeal by this Act of the Government of India 
Act, but subject to the other provisions of this 
Act, all the law in force in British India imme- 
diately before the commencement of Part III of 
this Act shall continue in force in British India until altered or repealed 
or amended by a competent Legislature or other competent authori 


- Existing law of India 
‘to continue in force. 


The effect of this section is that the existing law of India con- 
timues to operate. It is hardly necessary therefore to say that 
the Civil Procedure Code continues in force subject to alteration, 
repeal or amendment. S. 293 is as follows: 


“His Majesty may by Order in Council to be made at any time after 
the passing of this Act provide that, as from 
such date as may be specified in the Order, any 
law in force in British India or in any part of 
British India shall, until repealed or amended by a competent Legislature 
or other competent authority, have effect subject to such adaptations and 
modifications as appear to His Majesty to be necessary or expedient for 
bringing the provisions of that law into accord with the provisions of this 
Act and, in particular, into accord with the provisions thereof which | re- 
constitute under different names, governments and authorities in India and 
prescribe the distribution of legislative and executive powers between the 
Federation and the Provinces: Provided that no such law as aforesaid 
shall be made applicable to any Federated State by an Order in Council 
made under this section. In this section the expression ‘law? does not 
include an Act of Parliament, but ipeludes any ordinanee, order, lite 
tule or regulation having in British India the force of law.” 
(d 


. Adaptation of exist- 
ing Indian laws, ete. 
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t 


Under this section the Government of India (Adaptation of 
Indian Laws) Order, 1937, was made by His Majesty in Council. 
Clause 2 (1) states that the expression ‘Indian law’ mgans a 
law as defined in S. 293 of the Act. Sub-Clause (2) is as 
follows: 


_ ©The Interpretation Act, “1889, applies for the interpretation of thik 
Order as it applies for the interpretation of an Act of Parliament.” . 


The meaning of this sub-clause is clear: Just as the Interpreta- 
tion Act affects the construction of Acts of Parliament, so equally 
ean it be called in aid in construing the meaning of this Order. 
Clause (9) of the Order states: 


“The provisions of this Order which adapt or modify Indian laws so 
as to alter the manner in which, the authority by which, or the law under 
or in accordance with which, any powers are exercisable, shall not render, 
invalid any notification, order, commitment, attachment, bye-law, rule or 
regulation duly made or issued, or anything’ duly done, before the com- 
inencement of this Order; and any such notification, order, commitment, 
attachment, bye-law, rule, regulation, or thing may be revoked, varied 
or undone in the like manner, to the like extent and in the like 
circumstances as if it had been made, issued or done after the com- 
mencement of this order’ by the competent authority and under and in 
accordance with the provisions then applicable to such a case,” 


Clause (10) states: 

‘Save as provided by this Order, all powers which under any law in 
force in British India, or in any part of British India, were immediately 
before the commencement of Part III of the Government of India Act, 
1985, vested, in, or exercisable by, any person or authority shall continue to 
be so vested or exercisable until other provision is made by some Legisla- 
ture or authority empowered to regulate the matter in question.’’ 


It has not been contended that the word ‘authority’ does not in- 
clude a Court. I consider that it must include a Court. The 
word seems to be all-comprehenaive. According to the Oxford 
Dictionary it ineludes ‘power’, ‘right to enforce obedience’; 
‘delegated power’; and person having See Clause (11) 
states: 

“Nothing in this Order shall affect the previous operation of, or any- 
thing duly done or suffered under, any Indian law, or any right, privilege, 


obligation or liability already acquired, accrued ‘or incurred, under any 
such law........ a 


The India and Butia (Existing Laws) Act, 1937, also requires 
consideration. It is an Act to expláin and amend Ss. 292 and . 
293 of the Government , of India Act. S. a sub-Ss. (1) and (2) 
read: 


“1, (1) For the purposes of Ss. 292 and 293 of the Government of 
India Act, 1985, which provide for the existing 
laws of British India to continue in force therein 
é 4 < .after the date of commencement of Part JIL 
ing laws in India and of the said Act. subject to the power, of His 
aie e = V& t Majesty in Council to make such - adaptations 
< and modifications in any -sueh law as appear to 


Continuance and adap- 
tation of certain exist- 


1 
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‘His Majesty to be necessary or expedient for bringing the provisions of 

that law into accord with the provisions of the said Act, 


(i) A law passed or made before the said date by a Legislature or 
other c&mpetent authority in British India, and not previously repealed, is 
. for the removal of doubts, hereby declared to be a law in force immediately 
before that date, notwithstanding that it, or parts of it may not 
éhen be in operation, either at all or in particular areas; 


(i) any such law which immediately before the said date has extra- 
territorial effect as well as effect in British India, shall, subject to any 
such adaptations and modifications as aforesaid, continue to have extra- 
territorial effect; 

(iii) the power of His Majesty in Council to make in an existing 
Indian law such adaptations and modifications as aforesaid shall be deemed 
to include power to declare any such law, or any part thereof, to be re- 
pealed, if it appears to His Majesty in Council that its continuance is 
unnecessary or inexpediext in view of the provisions of the said Act; 


(iv) nothing in the said sections shall be construed as continuing 
any temporary Act in force beyond the date fixed for its expiration. 


2. Paragraphs (4) to (iv) of the preceding sub-section shall apply 

2 also in relation to Ss. 148 and 149 of the Govern- 

Ba Rod y a: 1 ment of Burma Act, 1935, (being the sections of 

4 Ota ge that Act corresponding to the said Ss. 292 and 
293) with the following adaptations: 


(a) references to British India and to an Indian law shall be con- 
strued respectively as references to Burma and to a Burma law; 


(b) for the words ‘in view of the provisions of the said Act’ there 
shall be substituted the words ‘in view of the separation of India and 
Burma’,” 


_ S. I (4) (4) of the above Act is KAN in the clearest terms: 


“The Interpretation Act of 1889, 9. 38, sub-S. (2) enacts: 


“Where this Act or any Act passed after the commencement of this 
. Act repeals any other enactment, then, unless the . contrary intention 
appears, the repeal shall not— pr 


(a) revive anything not in foree or existing at the time at which 
the repeal takes effect; or 

(b) affect the previous operation of any enactment so sepedha or 
anything duly done or suffered under any enactment so repealed; or 

(c) affect any right, privilege, obligation, or liability acquire‘, 
accrued, or incurred under any enactment so repealed; or 

(d) affect any penalty, forfeiture, or punishment ineurred in respect 
of any offence committed against any enactment so repealed; or 


(e) affect any investigation, legal ‘proceeding, or remedy in respect 
of any such right, privilege, obligation, liability,. penalty, forfeiture, or 
punishment as aforesaid; 


and any such investigation, legal praceeding or remedy may be 
instituted, continued or enforced,‘ and any such penalty, forfeiture or 
punishment may be imposed, as if the repealing ‘Act ‘had not been passed. i 
Tt is argued -for the. petitioner. that -the ‘intention of the Legisla- 
ture to be derived from a combined:.reading-of the above Acts and 
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Order indicate an intention generally to preserve the rights and 
liabilities of subjects engaged in litigation in British India before 
the passing of the Government of India Act. That the general 
intention of the Legislature was to preserve the rights of parties 
and not to affect legal proceedings in being before the 1st of April, 
1987 seems to me clear. Clause 10 of the Order in Council contj- 
nues the powers exereised by any person or authority under any 
law in force in British India or in any part of British India imme- 


-diately before the commencement of Part III of the Government 


of India Act, 1985, which appears to be the date selected as the 
dividing line between the old and the new regime. I do not think 
that the provisions of Part III are relevant. Part ITI came into 
operation on the 1st of April, 1987 by the Government of India 
(Commencement, etc.) Order, 1936. Clause 11 of the Government 
of India (Adaptation of Indian Laws) Order states that nothing 
in the order shall affect the previous operation of, or anything 
duly done or suffered under, any Indian law, or any right, privi- 
lege, obligation or -liability already acquired, accrued or 
ineurred under any such law, or any penalty, forfeiture, or punish- 


-ment incurred in respect of any offence already committed against 


any such law. As.to the interpretation of the Act, the Interpreta- 
tion Act of 1889 is obviously of great importance. The Govern- 
ment of India Act, 1935, repealed the Government of India Act 
of 1915 wholly, and virtually the whole of the Acts of 1916 and 


"1919. S. 223 of the Government of India Act specifically provides 


that the jurisdiction in the existing High Courts shall be the same 
as immediately before lst April, 1987. The learned Advocate- 
General argued as follows. The effect of S. 38, sub-S. 2 of the 
Interpretation Act, 1889, is that the repeals under the Govern- 
ment of India Act, 1985, shall not affect any right, ete., acquired 
or accrued under any enactment so repealed and similarly it shall 
not affect any legal proceeding or remedy in respect of any 
such right, and this means that only any rights expressly given 
under the repealed Aets are preserved. The legal proceeding 
must be directly traceable to the Act repealed. It only affects ` 
legal proceedings and the remedies given by the repealed Act; for 
example, suits against the Seeretary of State. If this argument 
is sound it would follow that a suit filed in British India against 
the Secretary of State before ist April, 1987, involving immov- 
able property in Burma could be continued in British India not- 
withstanding the apparent conflict of jurisdiction involved’ by 
the coming into force of S. 46 (2) of the Government of India 
Act, 1935. I am asked to hold that nothing under any Act re- | 
pealed by the Government of India Act, 1935, has any relation to 
the suit, the subject of this civil revision petition... I am unable 
to accept this contention.” In the Act under Which the High 
Court had its existence and exercised its jurisdiction, S. 101 was, 
among .other sections, repealed. But the Code under which the 
High Courts referred to in S. 219 of the Government of India 
‘ 
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Act, 1935, are to function and under which the Courts subordi- 
nate to the High Courts function, is to continue in force in 
British India until altered, repealed or amended by a campetent 
Legislatire. It is hardly necessary to state that an appeal in the 
suit before me would ordinarily lie to the High Court of Madras. 
There is no express reference to existing suits in which the juris- 
diction of India and Burma may clash; there is no express provi- 
sion for such a position. So we have, as argued by the respondent, 


the implications of private international law as a result of S. 46 , 


of the Government of India Act on the one hand, and on the other 
a number of provisions, all in my opinion pointing in the same 
direction, the preservation of rights and positions generally ex- 
isting before Ist April, 1937. It is necessary to consider the prin- 
ciples governing construction in the special circumstances of this 
case. A number of authorities have been cited, and it is conve- 
nient first to refer to the decision of the Judicial Committee in 
the Colonial Sugar Refining Co. v. Irving. The question there 
involved was whether the right of appeal from the Supreme Court 
of Queensland to His Majesty in Council had been taken away by 
the Australian Commonwealth Judiciary Act, 1908, and Lord Mac- 
naghten at page 372, says this: 


“As regards the general principles applicable to the case there was no 
controversy. On the one hand, it was not disputed that if the matter in 
question be a matter of procedure only, the petition is well founded. On 
the other hand, if it be more than a matter of procedure, if it touches a 
right in existence at the passing of the Act, it was conceded that, in ae- 
cordance with a long line of authorities extending from the time of Lord 
Coke to the present day, the appellants would be entitled to succeed. The 
Judiciary Act is not retrospective by express enactment or by necessary 
intendmeut. And therefore the only question is, was the appeal to His 
Majesty in Council a right vested in the appellants at the date of the pass- 
ing of the Act, or was it a mere matter of procedure? It seems to their 
Lordships that the question does not admit of doubt. To deprive a suitor 
in a pending action of an appeal to a superior tribunal which belonged to 
him as of right is a very different thing from regulating procedure. In prin- 
ciple, their Lordships see no difference between abolishing an appeal 
altogether and transferring the appeal to a new tribunal. In either case 
there is an interference with existing rights contrary to the well-known 
general principle that statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested.” 


This is a clear pronouncement by the Judicial Committee on 
how legislation affecting a party’s rights already accrued should 
be approached. Equally clear is Sulaiman, J., in the United Pro- 
vinces v. Mst. Atiga Begum?: 

“Undoubtedly, an Act may in its operation be retrospective, and yet 
the extent of its retrospective character need not extend so far as to affect 


pending suits. Courts have undoubtedly leaned very strongly against apply- 
ing a new Act to a pending action, when the latiguage of the statute does not. 





1. (1905) A.C. 369. 
2. (1941) 1 M.L.J. Supp. 65 at page 97 (F.C). 
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compel them to do so. It is a well recognised rule that statutes should, as 
far as possible, be so interpreted as not to affect vested rights adversely, 
particularly when they are being litigated. When a statute deprives a person 
of his right to sue or affects the power or jurisdiction of a Coyrt in en- 
forcing the law as it stands, its retrospective character must be clearly ex- 
pressed. Ambiguities in it should not be removed by Courts, nor gaps fill- 
ed up in order to widen its applicability. It is a well established principle 
that such statutes must be construed strictly, and not given a liberal inter- 
pretation.” 


There are no decisions on facts corresponding exactly with those 
before us; but there are decisions of this High Court relating to 
the effect ‘of transfer of territorial jurisdiction on decrees already 
passed. Ramier v. Mutukrishna Aiyar', is such a case. The facts 
were that the respondents obtained a final mortgage decree on the 
20th of January, 1916 in the District Munsif’s Court of Melur in 
respcet of properties part of which were situated within its juris- 
diction and part within the jurisdiction of the District Munsit’s 
Court of Madura. In February, 1920, the jurisdiction of these 
Courts was re-arranged, with the result that the suit properties 
came within the jurisdiction of the District Munsif of Madura 
Taluk. An application for execution was filed on the 27th of 
July, 1927 in the latter Court without applying for the transfer 
of the decree from the Melur Court which continued to exist. The 


question was whether the Madura Court could execute the decree. 


The Full Bench:held that it could not without the decree having 


‘been transmitted from the Melur Court and that the Melur Court 


retained jurisdiction to execute the decree even after the transfer ` 
of territorial jurisdiction. Ramesam, J., who delivered the judg- 


‘ment of the Bench, says at page 814: 


“It seems to me that, unless the language of the notification is plain, 


.directions as to future. regarding pending business cannot be implied.” 


“The Full. Bench referred with approval to the decision of Phillips 
and Venkatasubba Rao, JJ., in Chokkalinga Pillai v. Velayudha 


Mudaliar?. In that ease there was 2 suit on a mortgage properly 


‘brought in the Court of the Subordinate Judge of Kumbakonam, 
‘but at the time of the passing of the decree the jurisdiction of this 


Court had been transferred to Mayavaram. Nevertheless the 
Kumbakonam Court passed the final decree and the objection was 
taken that the decree was absolutely void. Phillips, J., observed 
at page 451: , 

“The jurisdiction of a Court consists in its powers to entertain suits, 
and when once a suit has been properly entertained, it is difficult to under- 
stand how that jurisdiction is removed unless it is specifically so done by 


` the order of a competent authority. Once the suit has been entertained, 


the remaining proceedings taken therein are not taken by reason 
of any particular territorial jurisdiction, but in the exercise of 
the powers vested fin the Court to try suits generally and consequently the 
only time at which the territorial jurisdiction comes into operation is at the 
time of filing the suit. Once the Court has seizin of the case, it has jurisdic- 





1. (1932) 62 M.L.J. 687: 55 Mad. 801 (B.B). 
2. (1924) 47 M.L.J. 448. 
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tion to try it to its conclusion, unless there is any reason for holding that 
that jurisdiction has been removed.” 


In Ramekrishna Chetty v. Subbaraya Aiyar!, Benson and Sundara 
Aiyar, JJ.’s discussion of general principles is of assistance. The 
facts are not relevant, but at page 103, the learned Judges ob- 
served: 


“It is at tho same time a well-established principle that unless the terms 
‘of a statute expréssly so provide or necessarily require it retrospective 
operation will not be given to, a statute so as to affect, alter or destroy any 
vested right. See S. 6, clause (c) of the Indian General Clauses Act and 
5. 8, clause (c) of Madras. Act I of 1891. For to do so would result in 
great injustice, and it will be presumed that the Legislature did not intend 
to deprive any person of a right previously vested in him. The general rule 
‘that stututes relating to processual law have retrospective operation is as 
‘much subject to this important qualification as statutes dealing with substan- 
tive rights.” 


And at page 106, the rule as stated by Jessel, M.R., in In re Joseph 
‘Suche & Co., Lid., is relied on. This statement of the Master of 
the Rolls is: 

“I so decide because it is a general rule that when the Legislature alters 
the rights of parties by taking away or conferring anv right of action, its en- 


_ actments, unless in express terms they apply to pending actions, do not 
` affect them.” 


In Girdharilal Son & Co. v. Kappini Gowder’, Varadachariar, J., 
on a reference under clause 36 of the Letters Patent, there being 
a difference of opinion between Pandrang Row, J., and Venkata- 
Tamana Rao, J. had to consider whether S. 69, clause 2 of the 
Indian Partnership Act was applicable to a suit filed after the 
passing of the Act to a promissory note executed before the pass- 
ing of the Act. Pandrang Row, J., took the view that S. 74 ex- 
pressly. saved the suit, Venkataramana Rao, J., taking a different 
‘view. Varadachariar, J., agreed with Pandrang Row, J. S. 74 of 
the Indian Partnership Act enacts: _ 
| “Nothing in this Act or any repéal effected thereby shall affect or ba 
deemed to affect—(a@) any right, title, interest, obligation or liability already 
acquired, accrued, or incurred before the commencement of this Act, or (b) 
any legal proceeding or remedy in respect of any such right, title, interest, 


obligation or liability, or anything done or eases betoro the commence- 
‘ment of this Act” ~ 


‘The learned Judge came to this decision after considering whether 
S. 74 expressly saved the suit from the operation of S. 69, and, if 
S. 74 had no such operation, whether on general principles the 
Court ought to hold that S. 69 does not operate to enforce the 
cause of action which had acerued prior to the date of the coming 
Into force of the Act. It will be observed that this case does not 
‘deal with an action but with a cause of action. The learned Judge 


“1. (1912) 24 MLJ. 54: LLR. 38 Mad, w 
2. (1875) 1 ChD. 48, (1988) 2 MLJ. 44, 
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decided the case on the ground that S. 74 was directly applicable. 
But he discusses at pages 72 to 75, the implications of the words 
‘processual law’ and quotes with approval the warning gf Hollo- 
way, J., in G. Lee Morris, Esq. v. Sambamurthi Rayar!, as to the 
danger of confounding processual provisions with those which under 
that fictitious appearance are really provisions of material or sub- 
stantive law. The High Court of Patna in Babui Dineshwari 
Kuer v. Ram Narain Singh?, has taken a different view to this High 
Court on the effect of the transfer of jurisdiction from one Court 
to another. Mohamad Noor and Saunders, JJ., held that where a 
preliminary decree for possession of land and mesne profits had 
been passed by a Court, which later ceased to have territorial . 
jurisdiction over the area, after the notification of the Government. 
transferring the area to the territorial jurisdiction of a newly 
established Court, applications for ascertainment of mesne profits 
should be made to the latter Court as the former Court entirely 
ceased to have any jurisdiction over the area concerned. The 
Madras decisions are of course binding upon me, but were it other- 
wise, I would, with respect, prefer the Madras view. My atten- 
tion has been drawn to a judgment (not yet reported) of Pand- 
rang Row and King, JJ., in A.A.O. No. 618 of 1938. A decree 
was passed by a Court in British Burma. On the 15th of March,’ 
1937, the Court ordered the transmission of the decree to the Dis- 
trict Court of Ramnad in this Presidency. It was received on 
the 25th March, 1987. The application for execution was made 
in the Court of the Subordinate Judge of Sivaganga on the 14th 
of June, 1937 and a further application to execute was made on 
the 6th of January, 1938. It was objected that after the 1st of 
‘April, 1987, the Madras Courts had no jurisdiction to execute the 
decree passed by a Court in Burma although that decree had 
been transmitted by the Burma Court before the Ist of April. 
1937. The learned Judges held that the contention that jurisdic- 
tion was lost appeared to them “not to take notice of paragraph 
10 of the Government of India (Adaptation of Indian Laws) 
Order, 1937, dated the 18th March, 1937.” After setting out the 
paragraph they observe, 

“This provision appears clearly to contemplate that powers which were 
exercisable by any authority such as a Court before the Act came into foree 
should continue to be exercised or to be exercisable even thereafter unless 
some other provision was made by a competent authority regarding the sub- 
ject matter of the jurisdiction.” 

The learned Judges point out that no other provision had been 
made and they observe: 

“Tt seems to us that both the words and the policy of paragraph 10 of 


the Adaptation Order referred to above contemplated that the Court to 
which decrees were transmitted for execution before the 1st April, 1937 should 


1. (1871) 6 M.HLC.R. 122 at 126. 
2. (1936) LLR. 15 Pat. 704, 
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eontinue to execute those decrees even after the Ist April, 1937 on applica- 
tions presented to it for execution subsequent to the ist April 1937.” 


With that decision I am in respectful agreement. 


The learned Advocate-General has urged that if the view 
maintained by the petitioner is upheld, a strange position arises 
‘under S. 10 of the Code of Civil Procedure, the explanation to 
which states that the pendency of a suit in a foreign Court does 
not preclude the Courts in British India (British Burma) from 
trying a suit founded on the same cause of action, and he has re- 
ferred us to the Full Bench judgment of the High Court of 
Rangoon in Arwnachallam v. Valliappa'. The question before 


` the Full Bench was whether a Court in Burma had power to stay ` 


a suit filed after 1st April, 1987, when the matters in issue were 
before a Court in British India in a suit filed before that date. 
The Full Bench held that S. 2 (5) and S. 10 of the Code of Civil 
Procedure as amended related to a matter of procedure and there- 
fore on well established principles affected existing proceedings 
and that therefore the Court in Burma had not the power to grant 
a stay of the suit in India. No argument was addressed on the 
topic before us now, that is, whether the Indian Court continued 
to have jurisdiction at all. The facts in the Indian suit, a parti- 
tion suit, are not set out. The decision related to the power of 
the Court in Burma to stay the suit and rested entirely on whether 
this was a matter of procedure, which it was held to be. It seems 
to me to leave wholly untouched the much wider question now 
before us. Roberts, C.J., in his judgment discusses the English 
authorities which distinguish the position when matters of proce- 
dure and rights of action are concerned and he cites with ap- 
proval the statement of Jessel, M.R., to which I have referred 
above. It is argued that there is nothing to prevent a suit being 
filed now with regard to this identical matter in Burma. The 
answer to that objection must, I think, be that the right to con- 
tinue this action remains in the Madras Court, alternatively that 
may be a position for which provision has not been made in the 
Act. Whether execution of any decree can be done directly or 
whether it will be necessary to sue as on a foreign judgment is 
not for us now to decide, nor do I think it in any way affects our 
decision. In arriving at a decision in this case it is not possible 
to draw on decisions from similar facts. The matter has not been 
discussed before on facts similar to those before us. I am not 
aware that the Courts in England at any time had jurisdiction 
to deal with real property in Southern Ireland. A consideration 
of the provisions and rules of the Supreme Court in England is 
of no assistance. Apart from the common right of appeal to the 
House of Lords, the jurisdiction of the Courts of England and 
Scotland is distinct. Order 11, rule 1 of the Rules of the Supreme 
-Court makes provision for the issue of writs beyond the jurisdic- 
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tion. There is no provision exactly corresponding to S. 17 of the 
Civil Procedure Code. Order 11, rule 1, by implication, prohibits 
the issue of a writ out of the jurisdiction unless in the case of 
land the whole subject matter is situate within the jurisdiction. 
The difficulty or apparent difficulty arises in this case from the 
fact that a supreme Legislature has thought fit to make the fat- 
reaching changes over territories subservient to it. It is not a 
ease of cession of territory to a foreign state. It is a-re-arrange- 
ment within the Empire. The supreme rule remains. The British 
Legislature had absolute authority within its own territorial 
limits to dispose of the rights of its subjects and all property 
within its limits—the law of eminent domain, a phrase of publie - 
international law. The British Legislature cannot legislate with 
regard to the rights of Britons in the Courts of e.g. Thailand and 
when it is argued that the foundations of private international 
law and indeed commonsense are shaken when it is suggested that 
a British Court might just as well pass a decree affecting land in 
Thailand, I think the argument is founded on a fallacy. This is 
not a case of the British Legislature passing an Act purporting to 
affect foreign territory. The Act affects its own territory. I again 
must emphasize that the British Legislature ean do just what it 
thinks fit with regard to the jurisdiction of the Courts subservient 
to it over territories subservient to it and there is nothing to me 
in the least startling, in the contention of the petitioner. I must 


` confess to being more surprised at the result of the respondent’s 


argument that the petitioner who has been rightly prosecuting 
his suit in'a Court for several years should be held now to be in 
the wrong Court. The Government of India Act could have con- 
tained an express provision to the effect. that suits previously 
within the jurisdiction of Burma and Indian Courts affecting im- 
movable property in either country should continue within the 
jurisdiction of those Courts exactly as if the Act had not been 
passed. Such a provision would have been purely for the purpose 
of what I will describe as winding up the old order, such process 
continuing for the convenience of the subject for a time after the 
introduction of the new order. One of the decisions I have to 
make in this case is whether that has in fact been done by the 
various provisions of law to which reference has been made. The 
learned Advocate-General’s chief argument is that this is a case of 
processual law only and therefore the canons of construction 
above cited are not relevant, and naturally much has been made 
of the fact that the Civil Procedure Code provides for the bringing 
of a suit in one jurisdiction relating to land in another. I am 
unable to accept that argument. The Civil Procedure Code is not 
confined to procedure. The Judicial Committee in Nilkant Bal- 
want v. Vidya Narasinh}, describes the Code thus: 
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“The provisions of the Code are regulations dealing with the jurisdie- 
tion and governing the procedure of the Courts in British India.............0 
Their L8rdships held that the Code gave a British Indian Court 
jurisdiction to try suits relating to immovable property within 
the jurisdiction of another British Indian Court, if part of the 
immovable property, the subject of the suit, was within its own 
jurisdiction, but that it did not give jurisdiction over land in 
Kolhapur State. It is therefore from the Code that the Court of 
the Subordinate Judge of Trichinopoly derives its jurisdiction. 
So far as the procedure governing trial is concerned, it is also 
derived from the Code. But jurisdiction and procedure are dis- 
- tinct, and I hold that the former, i.e., jurisdiction does not come 
under the description of processual matter. It seems to me that 
Lord Maenaghten’s statement of the law in the Colonial Sugar 

Refining Co. v. Irwin, is entirely applicable to the facts in this 
petition. I see no reason to distinguish in principle between the 
action with which we are concerned now and the appeal with 
which their Lordships of the Judicial Committee were concerned. 
The reports of the arguments of the distinguished counsel who 
appeared before the Board show that no attempt was made to make 
any such distinction. Mr. Asquith, counsel for the petitioner, 
argued that the alteration made by this section was one of proce- 
dure and did not affect private rights and therefore took effect 
with reference to ‘pending actions’; and Mr. Cohen for the appel- 
lants contended that there was no section in the Commonwealth 
Act which gave power to deprive any Court of the jurisdiction 
which it was exercising at the time the Act was passed. No doubt 
Burma is now in the position of a foreign country for many pur- 
poses when considering its relations with India. But that position 
.is only of recent creation and long after the institution of this 
suit. There is no question that the petitioner had a right to file 
this suit in the Court of the Subordinate Judge of Trichinopoly 
in 1932, and I find it difficult to agree that a matter of procedure 
only is affected when a supreme Legislature is said to take from a 
litigant a right to have heard in a Court convenient to him a suit 
relating to another part of a territory under the same Legislature. 
If that view is correct, then I think that the whole trend and 
meaning of the many detailed provisions to which reference was 
made, is that the object and intention was to retain to Courts 
the jurisdiction which they held before the Ist of April, 1937 in 
regard to litigation then properly before them. It has been im- 
possible for the learned counsel for the respondent to point to any 
provision in the Act which expressly takes away that jurisdic- 
tion. The most that has been argued is that it is done by impli- 
cation or ‘by necessary intendment’, the implication and ante 
ment to be derived from S. 46 of the Government of India Act, 
1935. 
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For the reasons I have given I hold (1) that the combined 
effect of the India and Burma Existing Laws Act, 1937, S. 1, sub- 
Ss. (1) and (2), the Government of India (Adaptation. of Indian 
Laws) Order, 1937, paragraphs 1, 9, 10 and 11, and the Interpre- 
tation Act, 1889, 52 and 53 Vic. Ch. 63, S. 38 (b) (c) (d) and (e) 
is expressly to preserve to the Court of the Subordinate Judge of 
Trichinopoly jurisdiction to try the suit, the subject of this civil 
revision petition; and (2) that the petitioner had a right to file 
his suit in the above Court and that right to continue it has not 
been taken away expressly by the Government of India Act, 1935. 
Accordingly I consider that this civil revision petition should be 
allowed with costs here and below so far as the hearing on the 
preliminary issue is concerned and the learned Subordinate Judge 
will therefore proceed with the hearing of this suit. As this judg- 
ment involves a substantial question of law as to the interpreta- 
tion of the Government of India Act, 1935, a certificate will issue 
in accordance with the provisions of S. 205 of that Act. There 
will be an interim stay of hearing until the 5th January, 1942. 
If by then an appeal to the Federal Court has not been lodged, the 
proceedings will continue. Otherwise the stay will continue pend- 
ing the decision of the Federal Court. 


Kunht Raman, J—An interesting question of constitutional 
law arises for decision in this civil revision petition. The suit 
out of which the petition arises was filed in the Court of the 
Subordinate Judge of Trichinopoly in 1982 and it was registered 
as O.S. No. 55 of 1982. Unfortunately, it has had a chequered career. 
Had the trial proceeded in the normal course, the suit would have 
been disposed of prior to the ist April, 1937, and the plaintiff 
would not have had to face the contentions which were urged in 
the Court below and which are now urged before this Court on 
behalf of the defendants. We are told that as the result of a 
certain order in an interlocutory application which became the 
subject-matter of a civil revision petition in this Court in 1935 
and as the result of a dispute as to the proper court-fee payable 
in the lower Court, the suit became ready for trial only in 1940, 
eight years after it was instituted in the lower Court. In the 
interval, the Government of India Act of 1985, was passed, and 
according to S. 46 (2) of that Act, it was declared that Burma 
shall cease to be part of India. This provision came into force 
from the Ist April, 1937, under the Government of India Act 
(Commencement, etc.) Order, 19386. The subject-matter of the 
suit included not only properties situated in British India within 
the local limits of the jurisdiction of the lower Court, but also 
immovable and movable properties.in British Burma.. Therefore, 
on the coming into force of S. 46 (2) of the Government of India 
Act, 1985, the defendants raised an additional plea that the lower 
Court had ceased to have jurisdiction to proceed with the trial 
of the suit so far as it related to the properties situated ig British: 
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Burma. The lower Court has arrived at the conclusion that the 
defence raised on this point: is well founded and has amswered 
the question as to whether it has jurisdiction to try the suit or 
not in the negative. The plaintiff has come to this Court challeng- 
ing the correctness of this view. 


The main question for determination is whether the separa- 


tion of British Burma from British India from the 1st April, 1937 
by the Government of India Act, 1935, will affect actions pending 
on that date. The petitioner’s learned advocate argues that in 
view of the statutory provisions and judicial decisions relied on 
by him, in the absence of an express provision that pending 
actions shall be affected by the new enactment and in the absence 
of any special provision made for the procedure relating to such 
actions, the new Act cannot affect prejudicially suits instituted 
prior to the 1st April, 1937 and which were pending on that date. 
This contention is based on the assumption which, it seems to me 
is fully warranted in view of the pronouncement of the Judicial 
Committee of the Privy Council on that question, that it is a ques- 
tion of substantive law that is concerned in the present case and 
not merely a question of procedure or adjective law. The right 
of a party to institute a suit or to file an appeal in a particular 
Court must, in view of the decision of the Privy Council reported 
in the Colonial Sugar Refining Co. v. Irwing!, be regarded as a 
substantive right and not merely a matter of procedure or pro- 
cessual law. If the right inyolved is not of this nature but affects 
only a rule of procedure, ‘thet, there cannot be any doubt as to 
the retrospective effect of 9.-46 (2) of the Government of India 
Act, 1985. But if, on the other hand, the right affected concerns 
a rule of substantive law, as I feel no doubt it does in the present 
ease, then different considerations must prevail and the newly 
enacted statute cannot prima facie be presumed to be retraspec- 
tive in its effect. 


It must be stated that in the present case at the time when 
the suit was instituted in the lower Court, there was no doubt 
whatsoever that it had jurisdiction to entertain the suit and try 
it. It is by the coming into force of S. 46 (2) of the Government 
of India Act, 1935, on the Ist April, 1937, that it has become 
possible for the defendants to contend that the lower Court has 
no jurisdiction to go on with the trial of the suit. 


` Tt is argued by the petitioner’s learned advocate that the suit 
in the present case which was properly instituted on the date 
the plaint was filed in the lower Court could be continued as if 
the Government of India ‘Acts, 1915 and 1919 whick were in 
forze on the date of its inception still continued to he in force, 
especially in view of S. 38 of the Interpretation Act, 1889, and 
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clauses 10 and 11 of the Government .of India (Adaptation of 
Indian Laws) Order, 1987. This is because no other provision has 
been made by the “Legislature or authority empowered to regu- 
late the matter in question” for the continuance of an action like 
the suit in the present case which was properly instituted in the 
Court below in accordance with the law in force on the date of . 
such institution. 


The petitioner’s learned advocate does not question the rules 
of private international law which are relied on by the learned 
Advocate-General on behalf of the respondents. He argues that 
the question in the present case turng entirely on the interpreta- 
tion of the Government of India Act, 1935 and the ovher enact- 
ments and rules relied on by him which have all been dealt with in 
what I may with respect refer to as the exhaustive judgment just 
pronounced by my learned brother. Learned counsel argued that 
the jurisdiction that was admittedly vested in the lower Court on 
the date the suit was filed has not been taken away by legislation 
and that therefore it must be held that the lower Court has power 
1o continue the trial and dispose of the suit pending there. 


The learned Advocate-General argues that the scope of S. 292 
ef the Government of India Act, 1985, is not so wide ag contended . 
on behalf of the petitioner but that the expression “competent 
authority” occurring in this section must be construed as refer- 
ring to an authority with reference to, British India alone and not 
to any higher or different authority. He also argues that the 
Interpretation Act can only be applied in interpreting Acts of Par- 
liamént and not any other Acts or rules arising ag the result of 
an Act of Parliament. According to him, Ss. 292 and 293 of the 
Government of India Act do not affect the present case. The legal 
proceeding contemplated by these sections must, he argues, be 
direetly traceable to the Act repealed; in other words, it can only 
apply to legal remedies given directly by the Acts of Parliament. 
It can have no reference to a right or proceeding under an Act 
passed in pursuance of a Parliamentary statute. 


There are no authorities directly in point. I am not satisfied 
that there is any warrant for construing the provisions of these 
statutes in such a restricted manner. I am in complete agree- 
ment with the view taken by my learned brother on the statutory 
provisions relating to the subject and the cases cited at the Bar 
and I do not therefore wish to discuss them again in my Judgment. 


I agree to the order proposed by my learned brother. 
K.C. | Petition allowed. 
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‘IN THE: HIGH COURT OF JUDICATURE AT MADRAS. 


_ Prgsunt:—Tus Hon’siz Sm Aurrep Henry Lionut LEACH, 
Chief Justice AND Mer. Justice Kuppuswami AYYAR. 


N. P. L, Egappa Chettiar, minor through . Appellant* 
. his next friend, V. A. V. Subramanian Chettiar (PUF.) 
a ; 
Rm. .S. V. L. Ramanathan Chettiar .. Respondents. 
and others (Defendants.) 


Minor—Deoree against—Right to challenge—Gross negligence of guar- 
dian—If sufficient ground, 

It is open to a minor to challenge a decree passed against him on the 
ground that his guardian had been grossly negligent in the conduct of the 


suit and it is not essential that he should allege and prove fraud or’ 


collusion. 

Chunduru Punnayyah, v, Rajam Viranna, (1921) 42 M.L.J. 429 : I.L.R. 
45 Mad. 425, followed; Talluri Venkataseshayya v. Thatlikonda Kotiswara 
Bao, (1937) 1 M.L.J. 113 :64 I.A. 17:1.L.R. (1937) Mad. 263 (P.O), 
explained, 
‘Appeal against ‘the decree of the Court of the Subordinate 
Judge of Devakottai, dated 29th July, Wos and passed in O.S. 
No. 59 of 1987. 

T.'V. Muthukrishna Aiyar and T. y. Ramiah for Appellant. 

C. A. Mahomed Ibrahim, T. 8. Santhanam, R. Kesava Atyan- 
gar and O. T. G. Nambiar instructed by King & Partridge for 
Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice—The appellant instituted this suit in the 
Court of the Subordinate Judge of Devakottai for a declaration 
that the decree passed in O.S. No. 88 of 1933 by the Subordi- 
nate Judge of Coimbatore is yoid and therefore not binding , on 


. him. When that suit was tried the appellant was a minor and 


his adoptive mother acted as his guardian-ad-litem at all times 
material to the present suit. The suit resulted in a decree being 
passed against’ him for the payment of the sum of Rs. 31,497-10-6. 
It had been filed to recover money deposited with a firm belong- 
ing to the family in which the appellant was born. Before the 
suit, was instituted he was given in adoption to another family 
and therefore was not responsible for the liabilities of his father’s 
family. In the present suit the appellant averred that his guar- 
dian-ad-litem had been guilty of gross negligence in that he 
had not pleaded a partition and in not proving his adoption. At 
the hearing the Official Assignee, who is the seventh defendant, 
raised the contention that the suit was not maintainable unless the 
plaintiff could show fraud or collusion, although this plea was 
not raised in his written statement. An issue was, however, 
framed and the question was argued. The result was that the 
Subordinate Judge came to the conclusion that the suit did not 
lie unless fraud or collusion was alleged and consequently he 


dismissed the suit with costs. The appeal is from this decision. | 


For many years this Court has consistently held that it is 
open to a minor to challenge a decree paon against him on the 
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ground that his guardian had been grossly negligent-in the con- 
duct of the suit. The leading case is Chunduru Punnayya v. 
Rajam Viranno" and this has been followed on numeroug occas 
sions since. In Karri Bapanna v. Yerramma, the Court went a ° 
step further and held that a minor could by way of defence raise 
a plea of gross negligence on the part of his guardian-ad-litem 
in a previous suit. -The opinion of this” Court expressed in 
Punnayya v. Rajam Virannat is shared by the High Courts of 
Calcutta, Allahabad, Patna, Lahore and until recently by the 
Bombay High Court. At first the Calcutta High Court took the 
view that a minor could not maintain such a suit without plead- 
ing fraud or collusion on the part of his guardian. See Raghubar 


„Dyal Sahu v. Bhikya Lal Misser? But a contrary opinion was 


expressed some ten years later in Lalla Sheo Churn Lal v. Ram- 
nandan Dobey* The opinion formed in that case is still main- 
tained. See Mohesh Chandra v. Manindranath® <A Full Bench 
of the High Court of Allahabad considered the question in 
Siraj Fatima v. Mahmud Alit and came to the conclusion that a 
suit would lie even in the absence of fraud or collusion if there 
had been gross negligence. The Patna' High Court came to the , 
same conclusion in Mathura Singh v. Rama Rudra Prasad 
Sinha? Like the Calcutta High Court the Lahore High Court 
at first held that there must be fraud or collusion. The first 
decision was given in Imam Dim v. Puran Chand,’ in which reli- 
ance was placed on Raghubar Dyal Sahu v. Bhikya Lal Misser” 
but in two later cases, Fazal Din v. Muhammad Shaf? and Pu- 
nnum Mal v. Bishambur Dayal; the opinion that gross negligence 
is sufficient to found a suit was expressed. 


The earlier decisions of the Bombay High Court were to the 
effect that gross negligence gave a minor a cause of action. See 
Cursandas Natha v. Ladkavahus Hanmantapa v. Jivubdai,” and | 
Sureshchandra v. Bai Iswart*® But strong doubt was expressed 
by Beaumont, C.J., in Auraj Joharmal v. Dalpat Supadu,* When 
the question was raised later in Krishnadas Padmanabha Rao 
Chandavarkar v. Vithoba Annappa Shetti It was re- 
ferred to a Ful Bench. In that case the learned 
Chief Justice expressly held that under the English law an infant 
cannot challenge a decree properly passed against him on the 
ground that his guardian-ad-litem was guilty of gross negligence 
in suffering the decree and that being so there was no reason why 


(1921) 42 M.L.J. 429:1.L.R. 45 Mad. 425. 

(1923) 45 M.L.J. 324. 

(1885) I.L.R. 12 Cal. 69. 

(1894) I.L.R. 22 Cal. 8. 

(1941) 45 C.W.N. 508. 

(1932) 54 All. 646 (F.B.). 

. (1935) 14 Pat. 824. 

(1919) 1 Lah, 27: 

A.I.R. 1928 Lah. 674. 

10; A.I.R. 1940 Lah. 205. 

11. (1895) 19 Bom. 571. 

12, (1900) 24 Bom. 547. 

13. (1937) 40 Bom.L.B. 127. 

14, I.L.B. (1987) Bom. 839. ‘ 
15. .1.L.B. (1989) Bom. 340. (F.B.}..’ Kp nA gaia 


bahak D onr pa OP po pa 


E] . THE MADRAS LAW JOURNAL REPORTS. 157 


such a cause of action should lie in British India. The other 
learned Judges concurred. The result is that in Bombay a suit 
cannot be instituted unless there is fraud or collusion averred. 


In the present case the Subordinate Judge considered that 
‘Chunduru Punnayya v. Rajam Viramna had been overruled by 
the decision of the Privy Council in Talluri Venkata Seshayya v. 
Thadikonda Kotiswara Rao? and for this reason he held in favour 
of the defendants on the preliminary issue. The Subordinate 
Judge failed to appreciate the judgment of the Judicial Commit- 
tee. It is manifest that it does not in any way affect the judg- 
ment in Chunduru Punnayya v. Rajam Viranna* In Talluri 
Venkata Seshayya v. Thadikonda Kotiswara Rao? the plaintiff 
sought a declaration that certain temples in the Guntur District 
were public temples and that certain lands formed their endow- 
ments. It was contended for the defendants that the doctrine 
of res judicata applied as the questions in issue had been raised 
and decided in a former suit. With a view to meeting this con- 
tention the plaintiffs pleaded that the plaintiffs in the former 
suit had been guilty of gross negligence. In the trial Court and 
in this Court the principles relating to negligent conduct in pre- 
vious litigation by a guardian’ in the name of a minor were accept- 
ed as being applicable to a case in which the parties were litigat- 
ing on behalf of a public institution, but the Judicial Committee 
held that these principles did not apply. After referring to 
Lalla Sheo Churn Lal v. Ramnandan Deobey; Chunduru Punnay- 
ya v. Rajam Viranna? Karri Bappanna vy. Yerrammat. and 
Amanda Rao v. Appa Rao,? Lord Thankerton in delivering the 
judgment of the Board observed: 

(‘Their Lordships are not concerned to discuss the validity of these 
decisions, or the elusive distinction between negligence and gross negligence, 
as they are satisfied that the principle involved in these cases is not appli- 
cable to such cases as the present one. The protection of minors against 
the negligent actings of their guardians is a special one, and in these cases 
the plaintiff in the second suit was also the plaintiff in the former suit, 
although in the earlier suit he or she had sued through a guardian. Their 
-Lordships would only add that they are not prepared to agree with the view 
expressed in Karri Bapanna’s case* that the principle of S. 44 of the Indian 
Evidence Act, can be extended to eases of gross negligence,” 

Their Lordships did not decide the question whether a person 
could rely on the gross negligence of his guardian-ad-litem in a 
previous suit when he sought to set aside the decree passed 
therein. They were merely considering whether the. principle 
expressed in India should be extended to suits with regard to 
publie religious trusts, and the answer was in the negative. Their 
Lordships did indicate that Karri Bapanna-v. Yerramma* cer- 
tainly went too far, but they did not go beyond this. In 
Krishnadas Padmanabha Rao Chandavarkar v. Vithoba Annappa 
Shetti the Full Bench which decided that appeal also held that 


1. (1921) 42 M.L.J. 429:I.L.R. 45 Mad. 425. 

2, (1987) 1 M.L.J. 113:L.R. 64 I.A. 17:1.L.R. (1937) Mad. 
263 (P.C 

3. (1894) I.L.R. 22 Cal. 8. 

4. (1923) 45 M.L.J. 324. : < 

5. (1924) 47 M.L.J. 700. * 

6. J.L.R. (1939) Bom. 340 F. T 
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the Privy Council in “Talluri Venkata Seshayya v. Thadikonda: 
Kotiswara Rao had not determined this question. The Calcutta 
High Cqurt in Mahesh Chandra v. Manindranath? had read the 
judgment of the Judicial Committee as indicating that a finor is 


in a special position and as affirming Chunduru Punnayya v. Ra- 


jam Viranna and. Lalla Sheo Churn Lal v. Ramnandan Dobey.* 
In Punnum Mal v. Bishambar Dayal the Lahore High Court also 
agreed that the judgment of the Privy Council in Talluri Venkata 
Seshayya v. Thadikonda Kotiswara Rao does not effect any 
change in the law. As in our opinion this is undoubtedly the 
case this appeal will be allowed and the suit remanded to the 
trial Court to hear and determine the remaining issues. 

_ The. appellant is entitled to his costs in this Court. The 
costs in the trial Court will abide the further hearing. The 
appellant is also entitled to a refund of the court-fee paid on the 
memorandum of appeal. 

K.S. 





Appeal allowed. 
[FULL BENCH] l 
, [Ordinary Original Civil Jurisdiction.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: — THE HON’BLE Sir ALFRED Henry, LIONEL LEACH, 
Chief Justice, Mr. Justice WADSWORTH AND Mr. Justice PATAN- 
JALI SASTRI. 


M. K. Mahomed Ibrahim and another .. Petitioners* 
: : yT I : | ` : : 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-taz Act (XI of 1922), S. 23—Profits earned before year of 
account—If can be included in the assessment as profits of year of account. 


The Income-tax Officer cannot include in the assessment as profits 
earned in the year of account, profits secret or otherwise, which had been 
earned before the year of account. The proper procedure in respect of 
such profits is to collect the tax under 5. 34 as tax on income which has 
escaped taxation. 

K. Bhashyam Atyangar and T. R. Srinivasan for Petitioners. 

K. V. Sesha Atyangar for Respondent. 

The Judgment of the Court was delivered by ar 

The Chief Justice—The case for the income-tax authorities 
set out in the reference by the Commissioner of Income-tax can- 
not be accepted. The facts are very simple. In the year 1936- 
37 one Muhammad Ibrahim was the agent of the Standard Oil 
Company in Trichinopoly. There were two agencies for the 
Burmah Shell Company in that district, one being conducted by 
Ramakrishna Chettiar and the other by G. Srinivasalu Naidu 
respectively. They had agencies in other places in South India 
and there was an agreement between them that Ramakrishna 








1. (1987) 1 M.L.J. 113: L.R. 64 I.A. 17: I.L.R. (1937) Mad. 
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was to have the profits of the business done in the. town of 
Trichinopoly. There was a further arrangement between 
Ibrahim and: Ramakrishna. This was to the effect that they 
were to carry on business jointly without competition between 
themselves. and to divide the profits made by them in the ratio 
of 48:52. The Income-tax Officer attempted to assess these 
three persons as a firm, but they objected and their objection 
prevailed. The consequence was that for that year they were 
agsessed separately. i i 


Ramakrishna and Srinivasalu quarrelled in the course of 
that year and Ramakrishna filed a suit for the dissolution of his 
partnership with Srinivasalu. On the Ist May, 1938, Ibrahim 
and Srinivasalu commenced to trade jointly as a firm and on the 
7th February, 1939 a formal deed of partnership was drawn up 
with effect from the Ist May, 1938. The firm was then registered 
under S. 26 (a) of the Income-tax Act. 


For tha year 1938-39 the firm returned a loss of Rs. 7,014 
in respect of the year 1937-38. The firm was not, however, liable 
to assessment in respect of that year because it had not carried 
on business in the year of account. The Income-tax Officer 
appears to have treated the firm as being the successor to the 
businesses carried on by the two partners and Ramakrishna. The 
firm did not object to the course adopted by the Income-tax 
Officer, presumably because of the alleged loss in the year of 
account. The Income-tax Officer, however, refused to accept 
the figure of Rs. 7,014. He added back certain sums which 
appeared in the books and had been carried forward from the 
books kept by Ibrahim. There were large sums entered in the 
suspense aécount in Ibrahim’s books and the Income-tax Officer 
considered that these represented secret profits made when 
Ibrahim, Ramakrishna and Srinivasalu were carrying on busi- 
ness, not in partnership, but in conjunction with one another. 
These sums had received the attention of the Income-tax Officer 
when he was assessing Ibrahim in 1937-38. He considered the 
whole question then and came to the conclusion that Rs. 20,000 
of the sums entered in the suspense account represented secret 
profits. He assessed Ibrahim accordingly. 


When it came to assessing the firm of Ibrahim and Sriniva- 
salu in 1938-39 the Income-tax Officer was not satisfied that the 
secret profits_amounted only to Rs. 20,000 and he formed the 
opinion that Rs. 26,699 of the moneys then appearing in the 
suspense account also represented secret profits. It was on this 
basis that he made his assessment. Objection was taken on the 
ground that the question of secret profits had been considered 
and decided in the previous year when Ibrahim was assessed and 
that the Income-tax Officer was not entitled to re-open the 
matter, 


This reference concerns the sum of Rs. 26,699. The Appel- 
late Assistant Commissioner accepted the decision of the Income- 
tax Officer, as did the Commissioner who refused to state a case 
to this Court under S. 66 (2). Ibrahim and Srinivasalu then 
applied go this Court for an order directing the Commissioner to 
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state a case under S. 66 (3). The Court directed that this 
should be done and framed the question as follows: - 
‘Ineincluding the sum ‘of Rs. 26,699 in the amount of the taxable in- 


‘come for the year of assessment 1938-39 were the income-tax authorities 
acting in accordance with law?’ 


It is obvious that the income-tax authorities were not acting in 
accordance with law. Even assuming that there was justificatién 
for assessing the firm under S. 26 “(2), the Income-tax Officer 
could not include in the assessment profits, secret or otherwise, 
which had been earned before the year of account and the sum 
of Rs. 26,699 had been earned before the year of account. 
This sum appeared in Ibrahim’s books for the year 1936-37 and 
was included in the balance of the year 1937-38. It is true that 
‘the objection now stated was not taken by the assessees and that 
‘they were content to base their case on the fact that the secret 
‘profits question had been investigated and decided in the previous 


_year. At the same time the Income-tax authorities are not en- 


titled to include in the assessment a sum of money which the law 
does not allow to be included. There was no action taken under 
S. 34 with a view to collect tax on income which had escaped 


‘taxation. The decision was merely to treat the Rs. 26,699 as 


profits earned by the firm in the year of account, which was cer- 
‘tainly not the’ case. 


The question will be answered in the negative and the Com- 
missioner will pay the assessees’ costs, Rs. 250. 


K.S. Reference answered. 





[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Tue Hon’ste Sir AuFrep Henry LIONEL LEACH, 
Chief Justice, Mr. Justice MOCKETT, AND MR. JUSTICE Kurro- , 
SWAMI -AYYAR. 


In the matter of Sri V. Varadaraja Mudaliar, Advocate, Madras, 
Bar Councils Act (XXXVIII of 1926)—Rutes relating to the procedure 
to be followed by tribunals—K. T—Death of one member of tribunal before 
completion of report—Ef ect. 
The direction in r. 7 of the rules of procedure under the Bar Councils 
Act that all the members of the tribunal shall sign their findings is manda- 
tory. If a member of the tribunal dies before the report has been com- 


_pleted, that is, drawn up and signed, the tribunal ceases to be properly 


constituted. In such circumstances the report by the surviving members 
‘of the tribunal cannot be taken into consideration by the Court and a new 
tribunal will have to be constituted and the investigation proceeded with 
de novo. 

Notice under S. 12 (3) of the Indian Bar Councils Act 
dated 12th November, 1941 and issued by the High Court to the 
respondent, calling upon him to show cause why he should not be 


--dealt with under the disciplinary jurisdiction of the High Court 
‘for professional misconduct with which he was charged. 


The Advocate-General (Sir A. in ecu Atyar) in sup- 
-port of the notice.” ` 


V. C. Gopalaratnam for Respondent. 
*Referred Case No. 41 of 1941. 15th December, 1941. 
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The Order of the- Court was made by 


. The Chief Justice—The respondent is an advocate of this 
Court. Two charges of professional misconduct have been framed 
against? him. These have been investigated by a tribunal con- 
stituted under the Bar Councils Act. : The tribunal having con- 
sidered the evidence drew up its report, but unfortunately one 
Òf the members, Mr. T.S. Venkatesa Aiyar, died before the 
document was ready for signature. In these circumstances, the 
learned counsel for the respondent has taken a preliminary 
objection that the report is not one which this Court can consider, 
having been signed only by two members of the tribunal. He 
says that a new tribunal will have to be constituted and the case 
‘investigated de novo. 

Rule 7 of the Rules relating to the procedure to be followed 
by tribunals or District Courts in cases referred to them for 
inquiry under the Bar Councils Act reads as follows: 

“(1) The tribunal or Court, having heard the evidence for the com- 
plainant and the respondent, shall report to the High Court its finding on 
each charge that has been framed, giving reasons for its finding. 

(2) The findings of the tribunal, if unanimous, shall be signed by all 

the members of the tribunal. If the members of the tribunal differ in 
their findings or any of them, all the findings shall be reported to the High 
Court, being signed respectively by the members whose findings they are. 
The reasons for the findings shall be reported to the High Court in one 
report if the members of the tribunal are unanimous and in separate re- 
ports if their findings differ, provided that, whether their findings are 
unanimous or not, any member may record the reasons for his findings se- 
parately and the record so made shall be forwarded to the High Court with 
the other report or reports of the tribunal in the case”. 
The direction, that all the members of the tribunal shall sign 
their findings is mandatory. Moreover, if a member of the tri- 
bunal dies before the report has been completed, that is, drawn 
up and signed, the tribunal ceases to be properly constituted. In 
these circumstances we cannot take into consideration the report 
before us and another tribunal will have to be constituted to 
investigate the charges. 


K.S. ; Preliminary objection upheld. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:MR. Justice VENKATARAMANA Rao. 


In the matter of the Indian Companies Act VII of 1913 and In 
the matter of the Travancore National and Quilon Bank, Ltd. . 


S. K. Panikar .. Applicant” 
v. 
The Travancore National and Quilon Bank, Ltd., 
by its Official Liquidators .. Respondents. 


Banker and customer—Current and savings bank accounts in name of 
husband and wife—Loan account in name of husband alone—When can ba 
set off in liquidation of bank. 

_ Under the Jaw of set off applicable in the winding up of a company, 
where there are two accounts, one in the name of 4 and the other in the 
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names of j4 and B, if it is shown that the latter account though standing 
in the names of A ‘and B was really in trust for A, the amount due’ under 
one account ean be set’ off against the amount due under the other account, 

Ex parte Morier, In re Willis Perowal § Co., (1879) 12 5 D. 491 
applied. 

Under the law prevailing in India a deposit by a husband in the. name 
of himself and his wife payable to either or survivor, in the absence of 
evidence to the contrary must be presumed to belong to the husband. 4 

, Guran Ditta v. Ram Ditta, (1928) 55 M.L.J. 651: LR. 55 I.A. 235.: 
I.L.R. 55 Cal. 944 (P.C.). 

Accordingly where a husband deposited his salary in the current and . 
savings bank accounts in the name of himself and his wife and took a loan 
from the bank in his name only the amount standing to his credit in the 
joint account being really his, ean be set off against the money due under 
the loan account in the winding up of the bank, 


K. K. Sridharan for Applicant. 
` C. Krishnaswami Atyar instructed by King & Partridge for 
Liquidators. 


The Court delivered the following 

_JuDG@MENT.—This is an application for leave to set off the 
amount standing to the credit of the applicant in the current 
and savings bank either or survivor account in the name of the 
applicant and his wife Gowrikutti Amma in the Calcutta Branch 
of the Travancore National and Quilon Bank, Ltd., against the 
loan due and payable by the applicant to the bank. The amount 
due by him to the bank is a sum of Rs. 2,000 and there is a sum 
Rs. 1,100 to his credit in the current and savings bank account 
of the bank. In his affidavit the applicant alleges that he opened 
a current and savings ‘bank account about April, 1937 in the 
Caleutta Branch of the bank in his name and in the name of his 
wife Gowri Amma on either or survivor account and deposited 
some amount, that the money deposited belonged to him, that 
under his instructions the Chief Auditor, B. N. Railway, Calcutta 
was forwarding his salary every month to be credited to the said 
account and that the amount now standing to his credit in the 
said account represented the balance of his salary left after his 
withdrawals from the account. He further alleges that for 
convenience of operation of the account and to facilitate- the 
drawing of the amount in the said account by his wife in. the 
event of her surviving him, he joined her name also in the said 
account and made it an either or survivor account. It appears 
from the accounts of the bank that the applicant took a loan of 
Rs. 8,000 in November, 1937 and that he repaid towards that 
loan a sum of Rs. 1,000 in February, 1938 by setting off a sum 
of Rs. 1,000 from his current and savings bank account. The 
applicant had also given security of 200 shares of Hindustan 
Investment Trust Limited, which are now with the bank. There 
is an affidavit by Gowri Amma the wife of the applicant that the 
money standing in the current and savings bank account repre- 
sents her husband’s salary. These facts are not controverted by 
the Official Liquidators but the only ground taken by them is 
that the money sought to be set off is under a joint account 
whereas the money due and owing by the applicant is under a 
separate account, and therefore mo set off. should be allowed . 
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It seems to me that this is a clear case of set off. Under the 
law prevailing in India a deposit by a husband in the name of 
himself and his wife payable to either or survivor in the absence 
of evidéhce of the contrary must be presumed to belong to the 
husband. In Guran Dita w. Ram Dutta this question pointedly 
arose as, to the ownership of such moneys with reference to a 
similar deposit. One Teku Ram invested a sum of money in the 
name of himself and his wife payable to either or survivor. On 
the death of Teku Ram the question arose who was entitled to 
the money. Their Lordships of the Privy Council had no hesi- 
tation in holding that the money was the property of Teku Ram 
and remained at his disposal at the date of his death. During 
the course of the judgment their Lordships made the following 
observations at page 950: 

‘The general principle of equity, applicable both in this country and 
in India, is that in the case of a voluntary conveyance of property by a 
grantor, without any declaration of trust, there is a resulting trust in fa- 
vour of the grantor, unless it can be proved that an actual gift was 
intended. An exception has, however, been made in English law, and a gift 
to’ a wife is presumed, where money belonging to the husband is deposited 


at a bank in the name of a wife, on, where a deposit is made, in the joint 
names of both husband and wife, 


` This*exception has not been admitted in Indian law under the different 
conditions which attached to family life, and where the social relationships 
are of an essentially different character.” 


Prima facie therefore the money in the current and savings 
bank account is the property of the applicant. But we have got 
the undisputed fact in this case that the said sum represents the 
accumulation of the salary of the applicant. Under the law of 
set off, which is applicable in the winding up of a company which 
is the law prevailing in the bankruptcy of a debtor where there 
are two amounts, one in the account of A and the other in the 
account, of A and B, if it is shown that the latter account though 
standing in the name of A and B was really in trust for A, the 
amount due under one account can be set off against the amount 
due under another account. James, L.J., in Ex parte Morter, 
In re Willis Percwal & Co.2 observed: 

‘Where the money is due in autre droit the only exception which 
equity has introduced into the principle of a legal set off is when the 


money is really and truly the property of one man in the name of 
another,’’ 


This exception clearly applies to this case. I therefore allow the 
set off claimed. The applicant will have the costs of the Judge’s 
summons and Rs. 85 as and for his counsel’s fee and the Official 
Liquidators will have Rs. 35 as and for their costs, the costs to 
come out of the assets of the bank. The applicant is given leave 
to pay the balance due after the set off and on receipt of the 
same, the Official Liquidators are directed to deliver the 200 
shares deposited as security to the applicant. 


K.S. 





Application allowed, 





1. (1928) 55 M.L.J. 651:L.R. 55 I.A. 285:1.L.R. 55 Cal. 944 
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[FULL BENCH.] 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° [Ordinary Original Civil Jurisdiction.] .. 
Present :—Tur Hon’ste Sir ALFRED Henry Lionen LEACH, 
Chief Justice, Mr. Justice Wapsworta AND Mr. Justice PATAN- 


JALI SASTRI.. . 
Rm. N. S. Sinnaswami Pillai, residing at Sani 
Ramnad. District ... Petitioner* 
v. 
The Commissioner of Income-tax, Madras ... Respondent, 


Ineome-taz Act (XI of 1922), S. 16 (3) (a) (iii) —Applicabitity— 
Amount standing im wifes account im husband’s books—Presumption— 
Interest .on such amounts—When to be treated as part of husband’s income 
for purposes of income-taz. 

Where an assessee makes no effort to prove that moneys appearing in 
his wife’s account in his books have come from other sources than himself, 
it is open to the Income-tax Officer to draw the conclusion that the moneys 

were received by her from her husband otherwise than for adequate con- 
sideration and treat the interest thereon as part of the husband’s income 
for the purposes of 8. 16 (3) (a) (iX) of the Income-tax Act. 

In the case of the assets of a married Hindu lady there is no natural 
presumption that they are transferred to her by her husband out of love 
and affection. It is not an uncommon thing for a husband to put money 
in the name of his wife without ever intending to give it to her. 


Reference by the Commissioner of Income-tax, Madras, under 
S. 66 (3) of the Income-tax Act for decision on the following 
question : 


“Whether there were materials on which the Income-tax Officer could 
lawfully treat the Rs. 808 as representing interest on assets transferred by 


‘the petitioner to his wife otherwise than for adequate consideration?’ 


V. Ramaswami Aiyar for Petitioner. 

K. V. Sesha Aiyangar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.—¥For the year 1939-40, the assessee return- 
ed an income of Rs. 1,604-0-6 which had been arrived at after 
taking into account an alleged loss of Rs, 176-10-6 in respect of hig 
money-lending business. In arriving at the figure of Rs. 176-10-6 
the assessee deducted two sums, Rs, 511-12-6 and Rs. 808-4-6, said 
to have been paid to his two wives, Srirangammal and Kaveri 
Ammal, respectively. The Income-tax Officer allowed a deduction 
in respect of the amount paid to Srirangammal, but refused to 
allow a deduction in respect of Rs. 808-4-6 paid to Kaveri Ammal, 
the senior wife. The assessee married Kaveri Ammal some years 
before 1922, when an account in her name was opened in the 
assessee’s books. From time to time moneys were paid into this 
account and interest was allowed on the balance in her favour. 
S. 16 (3) (a) (iii) provides that in computing the total income of 
an individual for the purpose of assessment there shall be included 
so much of the income of a wife as arises directly or indirectly 
from assets transferred directly or indirectly to her by the hus- 
band, otherwise than for adequate consideration or in connection. 
with an agreement to live apart. This provision was inserted in 


*0.P. No. 4 of 1941. eet 24th Novembgr, 1941. 
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S. 16 by the Indian Income-tax Amendment Act, 1987. Up to the 
time the amendment was made the Income-tax authorities were 
content éo treat the moneys standing in Kaveri Ammal’s actount in 
the assessee’s books as her own moneys, but the amendment of 
the Act altered the position very materially. If these moneys had 
been received by the wife from her husband otherwise than for 
adequate consideration, the interest earned thereon became for the 
purposes of the Income-tax Act part of the husband’s income. 

The Income-tax authorities gave the assessee an opportunity 
of proving that the moneys were her own and had not come from 
him in a manner which would attract S..16 (3) (a) (iiD, but 
beyond stating that the moneys represented his wife’s stridhanam 
the assessee took no steps. Two of the sums appearing in the 
account admittedly represent gifts from him. When the case was 
before the Appellate Assistant Commissioner of Income-tax, the 
assessee stated that he had no evidence to prove that the moneys 
in the account represented sums received from her parents and 
not moneys set apart by the assessee in her name. As the Assist- 
ant Commissioner refused to interfere with the order of the 
Tncome-tax Officer, the assessee applied to the Commissioner to 
state a case to this Court on certain questions which he regarded 
as being questions of law. 


On the 10th May, 1940, the Commissioner Bere to the assessee 
pointing out that neither the Income-tax Officer, nor the Appellate 
Assistant Commissioner, questioned the statement that he had given 
moneys to his wife or that she had become the absolute owner of 
the moneys so given but the reason for including interest thereon 
in the assessment made on him was that under the law as it stood 
the interest was to be treated as his income for the purpose of 
Income-tax and reference was made to the amendment of S. 16 by 
the Amending Act of 1987. The letter concluded ; 

“Your application for a reference to the High Court is presumably 
based on a misapprehension of the law on the subject. Will you please let 
‘me know whether in the light of the explanation now given you wish to 
press the application for a reference to the High ‘Court?” 


Tn ‘reply to this letter the assessee wrote to the Commissioner on 
the 24th May, through his advocate taking up the position that 
gifts by a husband to his wife constitute the wife’s stridhanam 
property and the income from' such moneys was not taxable. In 
the course of this letter the assessee’s advocate observed : 

. “According to my client’s case, the amounts consisted of 
various gifts by the husband to the wife on the oceasion of the marriage 
and on other auspicious occasions and also those given by the parents and 
other relations’ which were all invested with several imums and they were 
collected and realised and constituted into a single fund in the year 1922. 
Under the circumstances it is wholly ultra vires and illegal to disallow the 
deduction of interest this year contrary to what has been going on con- 
sistently and ‘uniformly from 1922 onwards.” 


Oh thé 25th‘ June, the Commissioner wrote to the 2 assessee’s advo- 
cate with reference to his letter of the 24th May.” The Commis- 
sioner asked. the assessee.to produce’ such evidence as he could to 
prove that the amount not admitted to have been received by the 
assessee 8 wife from himself had actually been-received- from her 
parents *or other relations as alleged. On the 8rd July, “the 
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assessee’s advocate replied stating that the Commissioner would 
appreciate that on the construction placed by him on the section 
and its*operation “the question now sought to be clarifie®? by you 
by production of evidence does not arise.” 

The assessee took no steps to adduce me in support of 
his contention that his wife had received some of ‘the moneys 
standing in her account in his books from her parents or other 
relations. Therefore the question which the Court is now called 
upon to decide is whether there are materials on the record on 
which the Income-tax Officer could lawfully treat the Rs. 808 as 
representing interest on assets transferred by the assessee to- his 
wife’ otherwise than for adequate consideration. 

The position is this. The assessee has admitted that some of 
the moneys appearing in that account came from him and he has 
made no efforts to prove that some of the sums have come from other 
sources. In these cireumstances it is impossible for the assessee 
to contend that there is no material on the record from which the 
Income-tax Officer could draw his conclusion. In fact, until the 
case came into this Court the assessee’s contentions were based 
on a misconception of the law and it was only at the last moment 
that he raised the question which is now under reference. 

Tt follows that we are of the opinion that the question re- 
ferred should be answered in the affirmative, but before conclud- 
ing we consider it necessary to deal with a statement made by the 
Commissioner to the effect that the natural presumption in the case 
of the assets of a married Hindu lady is that they are transferred 
to her by her husband out of love or affection. We do not agree 
that there is any such presumption. It is not an uncommon thing 
for a husband to put money in the name of his wife without ever 
intending to give it to her. We do not suggest that any moneys 
were put in the name of the assessee’s wife with ulterior motive, 
but it was incumbent upon him to show their source and this he 
has not done apart from his admission that some of them repre- 
sented gifts from him. ; 

As the assessee has failed he must pay the Commissioner’s 
costs, Rs. 250. 


K.S. eee aes . Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. JUSTICE VENKATARAMANA Rao anb Mr. 
Justice ABDUR RAHMAN. 


Eletath alias Muthetath Mallisseri Appellants* 
Narayanan Nambudiri and others (Plaintiffs and nil). 
v. 
Etacheri Kunnath Chathukutti Nayar +: .. Respondents. 
and others (Defendants) . 


Malabar Compensation for Tenants” Improvements Act (I of 1900), 
S. 6 (2)—Decree for arrears of rent barred by limitation—If can be set 
off against ‘improvements’ decreed in favour of tenants—Such decree for 
rent if liable to scaling down under Madras Act IV of 1988. 





“*Appeal No. 437, of 1938 and 
C.M.P. No. 5946 of 1941. . * 21st October, %941. 
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A decree for arrears of rent in spite of its having become barred by 
limitatiofi can be set off in taking accounts under S. 6 (2) of the Malabar 
Compengation for Tenants’ Improvements Act, against improvements 
decreed in favour of the tenants, as limitation in such cases bars only the 
remedy but does not extinguish the right: In cases of equitable set off 
like the present one, the Court is not necessarily confined to the limits in- 
troduced in O. 8, r. 6, Civil Procedure Code, allowing a set off only as re- 
gards the amount ‘legally recoverable’. Dictum of Devadoss, J., in Kunhi- 
Krishnan v. Kunhi Penni, A.L.R. 1927 Mad. 189, not followed. 


In respect of such decree for arrears of rent passed before the Madras 
Agriculturists’ Relief Act came into force S. 15 of that Act not being retro- 
spective can have no application as the rent wiped out after the set off 
cannot be regarded as payable after Act IV of 1938 came into force. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry dated 28th July, 1937 and passed in O.S. 
No. 81 of 1935. 

K. Kuttikrishna Menon for Appellants. 


P. Govinda Menon for Respondents. 
The Judgment of the Court was delivered by 


Axzpur RAHMAN, J.—The main question to decide in the 
appeal relates to the plaintiff’s claim for setting off the arrears 
of the rent due to him by the defendants against the value of 
improvements found to be payable by the former to the latter. 
A decree was secured by the plaintiff Dewaswom in regard to the 
arrears of rent but it has become barred by limitation. 


The properties in suit including certain other items of pro- 
perty, sixty-three in all, belong to the plaintiff Dewaswom. They 
were demised by it on a kanom of Rs. 116 to defendants 1 to 55, 
who were members of a tarwad, for a period of five years so far 
as paddy lands were concerned and for a period of twelve years 
in respect of parambas. It appears that a kuzhikanom deed was 
executed by the plaintiff Dewaswom on the 26th February, 1917 
in favour of one V. Krishnan Nair who was then Karnavan of the 
defendants’ tarwad. Since he died without executing a corre- 
sponding marupat, the marupat on the basis of which the pre- 
sent suit was instituted, Ex. A was executed by the next Karna- 
van Kunhoonham Nair and 2nd defendant in favour of the 
plaintiff Dewaswom on the 9th June, 1917. The plaintiff Dewa- 
swom assigned one year’s rent. The assignee brought a suit O. 
5. 175 of 1922, obtained a decree, and in execution the tenancy 
rights of the defendants 1 to 55 were sold and purchased by the 
56th defendant. The other defendants who are now in posses- 
sion are claiming under the 56th defendant. 


The plaintiff Dewaswom brought a suit O.S. No. 487 of 1921 
for the recovery of rent due for the year 1096 (corresponding to 
1920-21) in respect of both paddy lands and parambas and obtained 
a decree for the same on the 17th December, 1923. The amount 
claimed in the suit as rent forms one of the amounts which is 
being claimed in the present suit. 

The plaintiff Dewaswom brought another suit O.S. No. 373 of 
1922 for rent and for recovery of paddy lands alone, shown as 
items 39 to 63 in the marupat. This was decreed although items 
§2 and 63 in the marupat were excluded from the decree on the 
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ground that they were parambas and the suit in regard to them was 
premature. The items of property : which were. recovered in the 
execution of the decree passed in that suit do not form the subject- - 
matter of the present suit. 

The suit for redemption, out of which the present appeal 
arises was instituted by the plaintiff Dewaswom for the recovery 
of paramba lands on payment of a kanom of Rs. 116. Arrears of 
rent amounting to Rs. 6,305-6-11 including those for which the 
decree was passed were asked to be set off against the value of im-. 
provements found to be payable to the tenants by the plaintiff. 
The defendants claimed the value of improvements in excess of 
the amount claimed by the Dewaswom but contended that the 
arrears of rent for which the decree had been obtained could not 
be set off, against the improvements due to them as the deeree had 
become barred by ‘time. 

The Subordinate Judge of Tellicherry passed a decree for 
redemption in favour of the plaintiff Dewaswom on payment of 
the value of improvements due to various defendants detailed in 
the judgment but accepted the plea advanced by the defendants 
and refused to allow the set off to the plaintiff in respect of the 
amount for which the decree had been obtained. The plaintiffs 
appeal and the first contention as stated above advanced on their 
behalf ig that they were legally entitled to have the amount of 
rent covered by the decree in O.S. No. 487 of 1921 set off under 
S. 6 (2) of the Malabar Compensation for Tenants’ Improvements 
Act (I of 1900) against the improvements decreed in favour of the 
defendants in spite of the fact that the decree in its favour might 
have been barred by time. It was also contended that the decree 
passed in O.S. No. 487 of 1921 was not barred by time in fact; 
but on hearing the learned counsel for the appellants we were not 
satisfied that this contention had any force and we did not for 
reasons which we will give later in this judgment call upon the 
other side to address us on that point. 

The third contention advanced on behalf of the appellants 
was that the improvements in regard to item Nos. 44, 64, 66 and 
66-a should not have been allowed by the lower Court. This ques- 
tion is discussed in paragraph 65 of its judgment. Mr. Govinda 
Menon who appeared in this easé on behalf of some of the respon- 
dents did not oppose this contention as he said that the clients for 
whom he was appearing had no concern with this claim made on 
behalf of the appellant. It was urged in the end that costs should 
not have been awarded against the plaintiff when it had substan- 
tially succeeded in the suit. The last three questions being of 
minor importance we would like to address ourselves to start with 
on the first question that is by far the most important one to be 
determined in this appeal. 

In view of decisions of this Court in Achuta v. Kalt, Kanna 
Pisharodi v. Kombi Achen®, and Unnian v. Rama’, it was not dis- 
puted that a jenmi was entitled to set off the arrears of rent due to 
him without any regard to limitation against the kanom amount 





1, (1884) LL.R. 7 Mad. 545. 
2. (1885) T.L.R, 8 Mad. 381. 
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and the value of improvements. Nor was it, in view of Kunhi 
Krishndn v. Kunhi Pennut, contested that the plaintiff could have 
lost biseright to seb off even if a decree for rent had been ‘obtained 
in its behalf, provided that it had not become barred by time on 
the date on which the present suit was instituted. But it was con- 
tended that if a decree for arrears of rent had been obtained by a 
jenmi and it is allowed to be barred by time, the jenmi would not 
retain the right to have it set off against the kanom amount and 
the value of improvements. The question to decide is whether this 
contention is correct? , 


Our attention has not been drawn to any decision in which 
this question had directly arisen for decision but reliance was 
placed on certain observations of Mr. Justice Devadoss in Kunhi 
Krishnan v. Kunhi Pennu!, which were admittedly in the nature 
of obiter and of Mr. Justice Krishnan in a decision by a Division 
Bench of this Court in Naraina Rao v. Shivu Rao*. The question 
in our view really turns on a correct interpretation of S. 6 (2) 
which reads as follows: 


“I£ in such a suit the Court finds any sum of money due by the defendant 
to the plaintiff for rent or otherwise in respect of the tenancy, the Court shall 
set-off such sum against the sum found due under sub-S, (1) and shall pass a 
decree declaring as the amount payable to him on ejectment the amount (if 
any) remaining due to the defendant after such set-off”. 

The words underlined by us are, in our opinion, important and it 
cannot be reasonably argued that arrears of rent will not remain 
due even if a decree has been passed in regard to them, but which 
has remained unsatisfied. There is a great deal of difference 
between a decree becoming unenforceable in a Court of law by 
lapse of time and thus making it impossible for a decree-holder to 
realise his dues by a process of Court and a decree becoming satis- 
fied. Limitation in such cases bars the remedy but does not ex- 
tinguish the right. The unpaid rent must still be regarded ag due 
although it may not be possible for the person to whom the rent 
js due to bring a suit again for realising that debt from his 
debtor. If limitation cannot prevent a debt which is uncovered 
by a decree, from being claimed by a jenmi by way of set-off against 
the kanom amount and improvements as held in Achuta v. Kali, 
Kanna Pisharodi v. Kombi Achent and Unnian v. Rama, and if 
the mere passing of a decree, if it is alive, does not, on the ground 
of merger or any other principle of law, debar a plaintiff, as held 
in Kunhi Krishnan v. Kunhi Pennw from getting a set-off under 
the aforesaid section of the Tenants’ Improvements Act, there can 
.be nothing in our opinion, which can be held to debar a plaintiff 
from getting a set-off in spite of the fact that the decree had 
become barred by time. It is instructive to compare the words 
“amount due by the plaintiff to the defendant” in this sub-section 
with the words “legally recoverable” in O. 8, r. 6, Civil Procedure 
Code. It has been held that if the defendants claim is barred by 


1, AIR. 1927 Mad. 189. 

2. (1918) 35 M.L.J. 414: ILR. 41 Mad, 1043. 
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the law of limitation at the date of suit it cannot be pleaded by 
way of set-off under the provisions of the Code of Civil Procedure; 
but the Courts have in construing that section confined that rule to 
a legal set-off merely, while in cases of equitable set-off claimed by a 
defenda:vt no such exception hag been engrafted for the simple 
reason that in granting equitable set-off the Court is not necessarily 
confined to the limits introduced in O. 8, r. 6, Civil Procedure Code. 
The ordinary cases between lessors and lessees may be different. It 
has been held in a Madras case Vyravan Chetty v. Dewusikoment 
Nataraja Desikar', that it was not open to a lessee to claim by way 
of equitable set-off an unliquidated claim for damages which was 
barred at the date of suit. The same rule cannot however be applied 
to a kanom where the landlord is declared bound by the statute to 
pay for improvements effected by the tenant during the period of 
his tenancy which is usually twelve years and a tenant hag to be 
made liable to pay the whole of the rent due by him to his landlord 
before a decree declaring the amount payable to him for improve- 
ments can be passed only after the set-off for rent in respect of 
the tenancy has been allowed to the landlord. We are aware of 
the dictum of Mr. Justice Devadoss in Kunhi Krishnan v. Kunhi 
Pennu?, where he said that a decree that was barred by limitation 
could not be set-off but we really see no reason or principle on 
which, in view of the clear words of S. 6 (2) of the Tenants’ Im- 
provements Act it can be supported. 

Reliance was placed by Mr. Govinda Menon on ‘the observa- 
tions of Mr. Justice Krishnan in Naraina Rao v. Shivu Rao’, where 
that learned Judge accepted the principle of the American law 
given by Jones in S. 986 of his treatise on Mortgages which was 
to the effect that 

“The merger of the note in a judgment does not extinguish the debt 
and the mortgage continues a lien till it is satisfied or the judgment is barred 
by the statute of limitation’. 

The other learned Judge Mr. Justice Phillips constituting the 
Division Bench was not however prepared to go to that extent. 
He observed as follows: 

“It would appear that under American law the respondent’s contention is 
correct (vide Jones on Mortgages, S. 936), but the position is not so clear 
either in English or Indian law, for it would appear from a passage in 21 
Halsbury 325, that the original charge would still remain unless the decree 
became satisfied and it is questionable whether a decree that has become 
barred by limitation is on the same footing as a decree that has been satisfied”, 
Since there was no question of set-off in Naraina Rao’s case such as 
is being claimed by the plaintiffs in the present suit, it is unneces- 
sary in the circumstances to consider Mr. Justice Krishnan’s obser- 
vations more closely. The decision in that case can be no author- 
ity for the contention that if the decree for rent had been obtained 
the amount decreed would cease to be due as rent under the Com- 
pensation for Tenants’ Improvements Act even if the decree is 
barred by limitation. In our opinion, the decision of their Lord- 
ships of the Judicial Committee in Hewanchal Singh v. Jawahir 
Singh, goes to show that there could have been no merger in spite 
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of the. decree having been passed in favour of the mortgagee for 
certain “interest so as to preclude him from claiming the same 
amounh in a redemption suit instituted against him subsequently 
by the mortgagor. The judgment of their Lordships of the Privy 
Council may have been, as remarked by the learned Judges in 
Imdad Hasan Khon v. Badri Prasad}, very brief; but the summary 
of the decision of the Judicial Commissioner against which the 
appeal was taken to the Privy Council given in the facts of that 
case and the arguments addressed to their Lordships of the Judi- 
cial Committee leave no room for doubt as to the contention ad- 
vanced before them and as to the view which ultimately prevailed, 
The mortgagee in Imdad Hasan’s case had, in the words of the 
learned Judges of the Allahabad High Court “preferred to seek 
one remedy” and his debt should have been on ‘this principle re- 
garded by their Lordships of the Privy Council in the Calcutta 
vase to have become merged in the decree and was only payable 
under the decree and not otherwise. But it was not so held by 
their Lordships. 


The relationship between the parties in the present case is 
really that of a mortgagor and mortgagee and in taking an ac- 
count between the parties which S. 6 (2) contemplates, the plain- 
tiff who is in the position of the mortgagor would, in our opinion, 
and in accordance with the language of that sub-section be entitled 
to a set-off even in regard to a decree that was barred by limitation. 


The other questions need not detain us long. It was contended 
on behalf of the appellant that the decree in favour of his client 
was not barred by limitation. This contention was based on the 
fact that an application for execution was presented by him on 
the 7th August, 1933, but it was returned by the Court on the 
10th August, 1933, to rectify certain defects that existed in the 
petition. It was not re-presented by him. Relying on certain de- 
cisions of this Court it was argued that the application for execu- 
tion which was according to law should not have been returned and 
the effect of the wrongful return by the Court wag that the appli- 
cation should be deemed to be pending. We do not however agree 
with that contention. Whatever may have been the effect of the 
order of the execution Court, if it was not justified, it cannot be 
said in this case that the order passed by the execution Court on 
the 10th August, 1933 was an unjustifiable or a wrong order. The 
claim for costs made by the petitioner was obviously in excess of 
what was actually due to him and the application had therefore 
to be returned for amendment. Moreover, certain draft sale papers 
had not been produced and they were required to be produced. The 
execution Court had given three weeks’ time for amendment and 
for the production of the papers and having failed to comply with 
the proper order of the Court within the time given to him he 
cannot advance the contention that this application which had 
been with him throughout should have been deemed to be pending. 


The improvements to which objection has been taken by the 
appellants should not have been in our opinion allowed in regard 
to items 64, 66 and 66-a although the grant in regard to item 44 
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appears to be justified. As for the last item, the tenants appear 
to have built the compound walls and unless the plaintiff had 
shown that they had only repaired the old walls compensation 
should have been and was rightly granted. In regard to item 64 
however the onus was on the defendants to establish that they 
had effected the improvements for which they could have claimed 
compensation and not for the plaintiff Dewaswom to show that 
the trees had not been grown by the tenants. That would be the 
proof of a negative fact and unless the law required the plain- 
tiff to prove a negative fact, which it did not, it should have been. 
proved by the defendants. Similarly the statement of D. W. 4 
should not have been, in the absence of the marupat, accepted in 
regard to items 66 and 66-a. 


As for costs there is no reason why we should interfere with 
the discretion exercised by the Court below. Ordinarily the 
mortgagor is liable ito pay the costs of the mortgagee in a redemp- 
tion suit. But in the circumstances of the case, the Court had 
decreed only a portion of the costs in regard to the court-fee 
and in regard to the expenses of a commission incurred by them. 
In other respects they were directed to bear their own costs. 
There is no reason why we should interfere with that discretion. 


The result is that the appeal will be accepted to the extent 
that the item covered by the decree in O.S. No. 487 of 1921 
would be allowed to be set-off as against the claim for improve- 
ments allowed to the defendants. The claim for improvements 
in regard to items 64, 66 and 66-a is disallowed. The plaintiff 
will have, in the circumstances, three-fourth of the costs of this 
appeal. Time for redemption is extended by three months from 
this date. 


An application has been filed by Mr. Govinda Menon under 
S. 15 of the Madras Agriculturists’ Relief Act (IV of 1938). It 
may be posted for hearing next week. 


This C.M.P. No. 5946 of 1941 coming on for hearing along 
with the above Appeal No. 487 of 1938, : 
The Court delivered the following 


Jupement—Abdur Rahman, J—It has been contended by 
Mr. Govinda Menon that since the amount of rents covered by 
the decree is being allowed by us for the first time now, it should 
be deemed to have been discharged as his client had in accord- 
ance with the provisions of S. 15 of the Madras Agriculturists’ 
Relief Act deposited the sum due for faslis 1847 and 1346 before 
the dates mentioned in that section. In view, however, of the 
decree that was passed in this case in July, 1937 before the 
Agrieulturists’ Relief Act came into force and which we are now 
only modifying by reducing the amount that was decreed im fa- 
vour of the defendants under S. 6 (2) of the Malabar Compen- 
sation for Tenants’ Improvements Act (I of 1900) after the full 
set-off allowable to the plaintiff had been taken into consideration, 
‘we are of opinion that S. 15 of the Agriculturists’ Relief Act 
not being retrospective in character, can have no application and 
the amount due for improvements allowed to the défendants 
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should have been decreed by the lower Court after the arrears 
of rent included in the decree that is now barred by limitation 
had bedh taken into account. Viewed thus the rent could not be 
regarded as due or payable after the Act came into force. The 
only decree that S. 6 (2) of the Malabar Compensation for 
Tenants’ Improvements Act contemplates is one for improvements 
after the arrears of rent, ete., have been set-off. The rent would 
thus be wiped off in any case and cannot be held to have been 
decreed. It would therefore follow that the rents alone meluded 
in the sum of Rs. 1,960 for which the decree was passed exclud- 
ing costs and interest would be deducted out of the improvements 
and the balance that is found to be due after the amount of rents 
has been deducted will remain payable to the defendants. 


The parties are directed to bring in a draft decree. 
K. 8. ‘Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE VENKATARAMANA RAO AND Mr. JUSTICE 
ABDUR RAHMAN. 


Thadi Murali Mohan Reddi, minor, by guardian 





Sabbella Rami Reddi Appellant* 
(Petitioner) 

, vs 
Chinta Brahmayya and others Respondents 
(Plaintiff). 


Provincial InsoWwency Act (V of 1920), 8. 28 (2)—Insolvency of Hindu 
father—Suit against his song im respect of debt contracted by father for 
family purpose—Maintainability without leave of Cowrt—Official Receiver— 
Whether a necessary party to such suit. 

Leave of the Insolvency Court is not necessary for filing a suit against 
the son of a Hindu father who has been adjudged an insolvent in respect of 
a debt incurred by him for the joint family business. Where there has 
been a severance of interest between such a father and hig son before the 
` order of adjudication, the power of the father to sell the son’s share ceases 
and therefore will not vest in the Official Receiver. In a suit by the creditor 
against the divided son for such a debt the Official Receiver in the insol- 
vency of the father is not a necessary party. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in O.S. No. 24 of 1936, ete. 


Ch, Raghava Rao for Appellant. 


C. Rama Rao, A. Satyanarayana, K. Mangachari and M. 8. 
Ramachandra Rao for Respondents. 


The Judgment of the Court was delivered by 


Venkataramana Rao, J—This appeal arises out of a suit 
brought to recover the amount due under two promissory notes 
dated 12th November, 1930 and 5th December, 1980, executed by 
one Bulli Gangireddi, the deceased father of the defendant in 
favour of the plaintiff. At the date of the execution of the suit 
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promissory notes the defendant and his father were members of 
a joint family and undivided. The father was carrying on a 
family business and the suit. debts were incurred in the course 
of that business. The father was adjudicated insolvent on 13th 
November, 1931, on a petition filed by his creditors. Before the 
order of adjudication, the defendant represented by his next friend 
filed a suit for partition against his father and on 16th November, 
1931, a preliminary decree for partition was passed and it has 
since been brought to our notice that a final decree was passed on 
6th April, 1935. The plaintiff proved his debt before the Official 
Receiver but no dividend was paid to him on the date of the suit 
or even upto the date of the decree in the lower Court. The 
learned Subordinate Judge gave a decree in favour of the plaintiff 
and this appeal has been preferred by the defendant. 


Several defences were raised in the lower Court but Mr. 
Raghava Rao his learned counsel has confined himself to two main 
defences, (1) the suit is barred by limitation; and (2) the suit is 
incompetent by reason of (a) the leave of the Insolvent Court was 
not obtained before the institution of the suit under S. 28 (2) of 
the Provincial Insolvency Act, and (b) the Official Receiver not 
having been made a party to the suit, the suit against the defen- 
dant alone on a debt contractéd by the father is not maintainable. 


In regard to the first contention the lower Court relied upon 
a deed of composition (Ex. D), dated 22nd March, 1933, filed in 
the Insolvency Court as an acknowledgment of the debt by the 
father. The main contention of Mr. Raghava Rao is that the com- 
position deed would not operate as an acknowledgment. He has 
taken us through the terms of the composition deed but wag not 
able to convince us that the view of the lower Court was wrong. 
Ex. D is signed by the insolvent and the creditors including the 
plaintiff. This contention must therefore be overruled. 


The next contention relates to the maintainability of the suit. 
The first branch of his contention is in regard to the necessity for 
the leave of the Insolvent Court as a condition precedent to the 
institution of the suit. 9. 28 (2) of the Provincial Insolvency Act 
runs thus: 

“On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest in the Court or in a receiver as hereinafter pro- 
vided, and shall become divisible among the creditors, and thereafter, except 
as provided by this Act, no creditor to whom the insolvent is indebted in 
respect of any debt provable under this Act shall during the pendency of 
the insolvency proceedings have any remedy against the property of the 
insolvent in respect of the debt, or commence any suit or other legal pro- 
ceeding, except with the leave of the Court and on such terms as the Court may 
impose”. 

In view of the recent decisions of the Privy Council and of this 
Court, on the insolvency of the father, the share of the son will 
not vest in the Official Receiver and it will not be the property 
of the insolvent within the meaning of the said clause. Though 
the share of the son does not vest, the decisions have laid down 
that the power of the father to sell the son’s interest will vest 
in the Official Receiver. But that power ceases the moment the 
severance of interest between the father and the son takes place 
and in this case the severance has taken place. Mr. Raghava Rao 
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was not therefore able to sustain the argument with reference to Murali 
S. 28 (2) of the Act based on the expression “the property of the Mohan Reddi 
insolvent”, 7 


He next contended that S. 28 (2) prohibits the commencement 
of any suit or legal proceeding in respect of a debt and therefore Venkat 
even a suit against the son without the leave of the Court is pro- Rao, J. 
hibited by that section. The words “commence any suit or other 
legal proceedings” must be construed as referring to a suit or other 
proceeding against an insolvent having regard to the context. No 
doubt the words are general but if the wide interpretation as 
contended by Mr. Raghava Rao is given, it would mean that a 
creditor is prohibited from filing a suit even as against a person 
who is jointly indebted with the insolvent and whose property 
could not have vested in the Official Receiver. We do not think it 
was the intention of the Legislature to prohibit all suits in respect 
of the debt even as against persons over whom or whose assets the 
Insolvent Court would have no control. We are therefore of the 
opinion that this contention also is not tenable. 


The next contention of Mr. Raghava Rao is that the Official 
Receiver must be a party to the suit as the legal representative 
of the father on the ground that it being a debt contracted by 
the father, no relief could be given against the son unless the 
person who entered into the contract or his legal representative 
is a party to the suit. In support of his contention he relied upon 
the following passage in Mulla’s Law of Insolvency : 

“Where a debt has been contracted by the father for his personal benefit 
he is primarily liable to discharge it. Such being the case the son alone 
cannot be sued during the father’s lifetime”. 

Tt will be seen that this proposition was based by Mulla on an 
observation by Bhashyam Aiyangar, J., in Periasami Mudaliar v. 
Seetharama Chettiart. In that case the learned Judge was deal- 
ing with a case where the father and son were undivided and the 
exact point for decision was whether a suit could be filed against 
the son after the father’s death on a decree obtained by a creditor 
against the father alone during his lifetime. It was held that the 
decree creates a debt which is a debt of contract or record and a 
suit was maintainable. No doubt this dictum was approved in 
Jater cases (vide Narayanan v. Veerappa? and Jagannatha Rao v. 
Viswesam®). From the observations of the learned Judges in those 
cases it will be seen that they were confining the dictum to cases 
where the son and the father were undivided. But how far this 
is applicable to eases where there was division between the father 
and son and also where insolvency supervenes is not free from 
difficulty. We think it unnecessary to discuss the scope of this 
principle as the facts m this case are different. The debt here was 
contracted by the father as the managing member of the joint 
family in the course of the joint family business. The debt was 
therefore a joint family debt and as much a debt of the son as that e 
of the father. The father is dead and further the father and son 


v. 
Brahmayya. 








1, (1903) 14 M.L.J. 84: LLR, 27 Mad. 243 at p. 247 (F.B). 
2. (1916) 31 M.L.J. 386: LL.B, 40 Mad. 581 at 585. 
3. (1924) 46 M.LJ. 590: LLR. 47 Mad. 621 at 626. 
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became divided before the suit was instituted. In Bankey Lal v. 
Durga Rrasad', Sulaiman, C.J., explained the nature and extent 
of the liability of a junior member of a family for a debt céntract- 
ed by the manager for family necessity or for family benefit thus: 

“As regards debts which had been incurred by the father before the 
partition took place and had been for family necessity or benefit, the liabi- 
lity continues on all the members even after the separation. The reason is 
obvious. These debts had been incurred by the manager for the benefit of 
all and his capacity was analogous to that of an agent. All the other mem- 
bers were therefore principal debtors, but their liability wag not personal 
and was confined to the joint property that might be available”. 


Therefore when division takes place the sons continue to be 
liable to pay the said debt from and out of the property in their 
hands, In this case the ereditor has proved his debt against the 
father in insolvency. No doubt it was open to the Official Receiver 
to have secured the son’s share for the payment of the debts due 
to the father’s creditors in the suit for partition by asking for 
a provision being made by setting apart sufficient property for 
their discharge. In this case though the Official Receiver was 
thade a party to the suit, he has not availed himself of that remedy 
which was open to him and which he was bound to have sought as 
one administering the property in insolvency for the benefit of 
the creditors. But the fact that the Official Receiver failed to do 
so would not deprive the creditor of his right to realise the amount 
due to him from the son’s share. Whether the ereditor would be 
entitled to appropriate the whole of the sale proceeds of the son’s 
share and what remedy will be open to the other creditors or even 
to the Official Receiver in regard to the said sale proceeds are 
matters on which we refrain from expressing any opinion. The 
only question is whether in the circumstances of this case the 
creditor is not entitled to maintain the suit against the defendant. 
As the defendant is liable to pay the debt which was contracted 
on his behalf by the father who was also the manager from and 
out' of the share of the joint family property in his possession, a 
suit against him by the creditor would be competent especially 
where necessary steps to enforce the relief against the father have 
been taken in proceedings in insolvency. We think it unnecessary 
to express any opinion on the question whether, if the family is 
undivided, it would be open to a creditor to maintain the suit 
against the other memhers without impleading the manager or 
the Official Receiver. Mr. Raghava Rao next submitted that if 
we were not inclined to agree with him in his contention he would 
suggest the addition of the Official Receiver as a partv to the suit 
relving on certain observations of the Privy Council in Sanyast 
Charan Mandal v. Krishnadhan Banerj?. in order that his client 
may not be harassed by a multiplicity of proceedings from vari- 
ous ereditors and Mr. Rama Rao had no objection to add him as a 


-party. But it seems to us that there is no use at this stage in 


adding him as a party apart from the question whether that 
course would be feasible or not. We find that the property has 
been sold and the sale proceeds have been rateably distributed 


1. (1931) LL.B, 53 All. 868 at p. 872 (F.B). 
a (1922) 43 M.LJ. 41: L.R. 49 LA. 108: LL.R. 49 Cal, 5@0 at 571 
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among all the creditors among whom the said sale proceeds would 
have beén distributed by the Official Receiver if he himself had 
realised» them. There is therefore nothing which the ‘Offtcial Re- 
ceiver can do at present. 


We are therefore of the opinion that the suit as laid was 
competent. The.appeal fails and is dismissed with costs. 


Advoeate’s fee Rs. 150. 


Appeals Nos. 322 and 323 of 1937 and 12 to 18 of 1939 are 
dismissed following our decision in Appeal No. 821 of 1937. So 
far as the costs are concerned, the respondent will get the print- 
ing charges in each of these appeals. So far as the advocate’s fees 
are concerned, we give Mr. A. Satyanarayana Rs. 100 in Appeal 
eae of 1989 and Mr. Mangachary Rs. 100 in Appeal No. 14 of 


Mr. Ch. Raghava Rao has put in applications in all the appeals 
to scale down the debt (C.M.Ps. Nos. 4029 to 4035 of 1939 and 
5519 to 5521 of 1940), and they will be forwarded to the lower 
Court and the decree in the said appeals will be subject to the 
reliefs the applicants will get in these petitions. The respondents 
will have leave to file their counter affidavits in these petitions. 


The appellants will pay court-fee to the Government on the 
memoranda of appeals. 
K.S. —— Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND Mr. 
JUSTIGE HORWIL. 


Tatavarthi Nagaportharow .. Appellant® 
(ist Respondent) 

v. 
Pulipati Subbarow and others Respondents. 


(Petr, & 2nd Respt. and nil). 


‘ Provincial Insolvency Act (V of 1920), Ss. 4 (3) and 28 (2)—InsolWwency 
of Hindu father—Decree against insolvent and wndivided sons without leave 
of Insolvency Court—If Insolvency Court can declare the decree a nullity as 
against the sons. i 

Where subsequent to the adjudication of a Hindu father as an insol- 
vent, one of his creditors filed a suit without obtaining the leave of the 
Insolvent Court and obtained a decree against the insolvent personally and 
against the joint family property in the hands of the sons, 

Held: Though it is open to such sons to say that the suit would not be 
competent because leave of the Insolvent Court had not been obtained and if 
the suit could not be proceeded against the father it could not be proceeded 
against them as well, where no such objection was taken by the sons and the 
decree had become final against them, the decree in so far ag it is against 
the sons cannot be declared a nullity in proceedings under S. 4 of the Pro- 
vincial Insolvency Act. 


Appeal against the order of the District Court of Kistna 
dated 18th January, 1939 and made in I.A. No. 173 of 1936 in I. 
P. No. 77 of 1931. 


*A.AND, No, 49 of 1939. 5th September, 1941. 
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YV. Govindarajachari for Appellant. 
K. Kameswara Rao for Respondents. 
The Judgment of the Court was delivered by 


Venkataramana Rao, J—This appeal arises out of an 
application filed under S. 4 of the Provincial Insolvency Act in 
the insolvency of one Mallayya by the 1st respondent who is a ere- 
ditor of the said Mallayya. The relief sought is a declaration that 
the decree in O.S. No. 149 of 1932 on the file of the District 
Munsif’s Court, Masulipatam, obtained by the appellant against 
the insolvent Mallayya and his sons, respondents 5 and 6 in this 
appeal, is a nullity in its entirety and does not bind the Official 
Receiver, Kistna who is the 2nd respondent here. It was-alleg- 
ed in the application that the said Mallayya was adjudicated 
insolvent on 20th January, 1932, that the appellant instituted 
the said suit subsequently without obtaining the leave of the 
Insolvent Court and obtained a decree against the insolvent per- 
sonally and against the joint family property in the hands of his 
sons. The appellant stated in his affidavit that he was not aware 
of any insolvency when he filed the suit and that in any event 
the decree could not be set aside in its entirety and if at all, it 
could only be declared a nullity against the insolvent and not 
against his sons. The learned District Judge passed an order 
that he did not deem it necessary to decide the question under 
5. 4 (8) of the Provincial Insolvency Act and closed the petition 
with the remark that the Official Receiver might proceed against 
any saleable interest the insolvent might have got in the son’s 
shares. An appeal was presented against this order and our 
learned brothers King and Krishnaswami Aiyangar, JJ., re- 
manded the petition for hearing in the light of the following 
observations contained in their order: 

“We consider the essential question which now requires adjudication is, 

what is the property which the Official Receiver is entitled to sell?” 
On remand the learned District Judge came to the conclusion 
that the suit filed against the father and the sons without the 
leave of the Insolvent Court was incompetent and therefore the’ 
decree was a nullity. He summed up his conclusion thus: 

“The question formulated by the High Court is answered by declaring 
that the Official Receiver is entitled to sell the father’s share and also the 
sons’ shares for the reasons that the decree obtained in O.S. No, 149 of 
1932, on the file of the District Munsif’s Court, Masulipatam, is a nullity in 
its entirety as having been obtained on a suit filed without previous leave 
of the Insolvency Court to proceed against the insolvent or his property, the 
oea term including also the insolvent father’s right to dispose of his gong 
shares”. 


It is against this decision this appeal has been preferred. 


The question for decision is whether it is open to the Insol- 
vent Court to declare under S. 4 of the Act that the decree 
obtained by the appellant is a nullity in its entirety. It is not 
disputed that the Insolvent Court may give a declaration that 
the decree is not binding so far as the Official Receiver is con- 
cerned as representing the insolvent, but can it also make such a 
declaration in regard to the decree obtained against h$ sons? 
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From a perusal of the plaint and the decree in this case it is 
clear that the debt on which the decree was obtained was not a 
persona? debt of the insolvent but a debt incurred by hime as the 
manager for the benefit of the family consisting of himself and 
his undivided sons, respondents 5 and 6. The debt was there- 
fore as much a debt of the sons as that of the father. It is also 
undoubted law that by reason of the insolvency of the father the 
shares of the sons do not vest in the Official Receiver but what 
- vests in him is the right of the father to sell the son’s share for 
the discharge of such debts as would be binding against the sons. 
Recently the question arose in Murali Mohan Reddi v. 
Brahmayya* whether leave of the Insolvent Court is 
necessary to file a suit against the undivided sons of a 
father who was adjudicated insolvent in respect of a debt incurred 
by the father for the benefit of the joint family and it was there 
held that it was not necessary to do so. After hearing learned 
counsel in this case, we see no reason to take a different view. If 
it was not open to the Official Receiver to question the decree on 
that ground, could the Insolvent Court make such a declaration? 
It was open to the sons to say that the suit would not be compe- 
tent because leave of the Insolvent Court had not been obtained 
against the father and if the suit could not be proceeded against 
the father, it could not be proceeded against them as well. But 
if no such objection was taken by the sons on that ground and 
they submit to a decree being passed, we do not see how it is open 
to the Official Receiver to take any exception in regard thereto. 
The sons have till to day not chosen to set aside the decree passed 
against them and as the decree now stands, it has become final as 
against them. The insolvency of the father does not prevent the 
sons alienating their shares and we have observed that it does 
not prevent a creditor from filing a suit as against them. But 
what is contended by Mr. Kameswara Rao, the learned counsel 
for the respondent is that if the decree is not declared a nullity 
as against the sons, the appellant would -proceed against the sons’ 
shares and appropriate the sale proceeds for himself and no cere- 
ditor of the insolvent is entitled to do so because the sale pro- 
ceeds of the sons’ shares would be property which ought to be 
made available for the father’s creditors and the right to sell, 
which was in the father before the insolvency and vested in the 
Official Receiver on insolvency, would be lost. What we are called 
upon to decide in this case is whether the decree is a nullity even 
against the sons, and if so, whether the creditor would be entitled 
to bring the son’s shares to sale in execution of his decree. This 
is how we understand the remand order of our learned brothers 
King and Krishnaswami Aiyangar, JJ. If the decree in so far 
as it is against the sons cannot be declared a nullity in this pro- 
ceeding, the further question does not arise for diicision. 

What remedies would be open to the Official Receiver in re- 
gard to the validity of any sale effected in execution of such a 
decree or to prevent the creditor from appropriating the sale 
proceeds of the property sold in execution of the deeree for him- 
self are matters on which we refrain from expressing any opinion. 


1. (1942) 1 M.L.J. 173. 
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The question of competency of a suit as against the sons without 
the father being impleaded as a party or of his being impleaded 
without leave of the Insolvent Court is a matter entirelyêfor the 
sons and if a decree has been obtained against them without pro- 
test it is not open to third parties including the Official Receiver 
to challenge the validity of the decree obtained in such a suit in 
view of the fact that leave of the Insolvent Court is not neces- 
sary for filing a suit against the sons. 

In the result we modify the order of the learned District 
Judge by declaring that the decree obtained by the ereditor is not 
binding on the Official Receiver in so far as the insolvent Mallay- 
ya is concerned. The lst respondent will pay the costs of the 
appellant here and in the Court below. 

K. S. Order modified. 

IN THE HIGH COURT ‘OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice PANDRANG Row _ AND Mr. Justice 
Kina. 


Vedurumudi Ramarao .. Appellant” 
(Petitioner) 





v. : 
The National Assurance Co., Ltd., Vizianagaram, 
represented by its Liquidator Mr. ©. Prasadarao... Respondent 
(Respondent). 

Companies Act (VII of 1913), S. 280—Order under—Whether appealable, 

No appeal lies against an order on an application under S. 280 of the 
Indian Companies Act. 8, 202 of the Act does not confer a right of appeal 
against such an order as it applies only to orders made in winding up pro- 
ceedings. 

Appeal against the order of the Court of the Subordinate 
Judge of Vizagapatam, dated 16th December, 1939, and made in 
LA. No. 112 of 1939 in O.P. No. 3 of 1988. 

P. Somasundaram for Appellant. 

S. Parthasarathy and V. K. Thiruvenkatacharit for Respondent. 

The Court delivered the following 


JUDGMENT.—This is an appeal from the order of the Subordi- 
nate Judge of Vizagapatam, dated 16th December, 1939, dismiss- 
ing a petition for taking security presented by the appellant under 
S. 280 of the Indian Companies Act. A preliminary objection has 
been taken to this appeal on the ground that no appeal lies from 
an order of this kind. We think this objection is well founded. 
S. 202 of the Indian Companies Act which is relied upon has no 
application because this ig not an order passed in the matter of 
winding up of the company and indeed the Subordinate Judge has 
no jurisdiction whatever to order winding up. So far as the 
Civil Procedure Code is concerned, obviously no appeal would 
lie from an order of this kind. We therefore uphold the prelimi- 
nary objection and dismiss the appeal as incompetent. The ap- 
pellant will have to pay the costs of the respondent in this appeal. 


KS. ——- Appeal dismissed. 
e 
*A.A.O. No, 21 of 1940. 31st March, 1941. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice VENKATARAMANA RAO. 6 


Ld 
Muniappa Mudaliar alias Muniswami Mudaliar ... Appellant* 
(Defendant) 
v. 
Kuppuswami Mudaliar ... Respondent 


(ist Plaintif). 

Hindu law—IMegitimate son—Claim of maintenance—No joint family 
property——Father not bound to maintain during his lifetime. 

An illegitimate son cannot claim higher rights than a legitimate son; ac- 

cordingly a Hindu father who is not possessed of any joint family property is 
under no obligation to maintain his adult illegitimate son, during his own 
lifetime. 
_ Appeal against the decree of the District Court of Chingleput, 
dated 23rd March, 1939 and made in A.S. No. 324 of 1987 pre- 
ferred against the decree of the Court of the District Munsif of 
Trivellore in O.S. No. 523 of 1936. 

M. Chelva Atyangar for Appellant. 

M. Natesa Aiyar for V. Ramaswami Aiyar for Respondent. 
The Court delivered the following 


JUDGMENT.—The only question for decision in this second ap- 
peal is whether a person, who is not possessed of any joint family 
property, is under any obligation under the Hindu law to main- 
tain his adult illegitimate son. Both the lower Courts seem to 
have assumed that the father is bound to maintain his illegitimate 
son during his own lifetime. It seems to me that this assumption 
is wrong. It is a well settled principle of Hindu law that where 
the father is not possessed of any joint family property, he is 
under no personal obligation to maintain his legitimate son and 
the latter has no claim over the separate property of his father— 
vide Ammakannu v. Appul. An illegitimate son cannot claim 
higher rights than the legitimate son and the same principle ought 
to apply to him. Mr. M. Natesa Aiyar who appears for Mr. V. 
Ramaswami Aiyar has not been able to cite any authority in sup- 
port of the view taken by the lower Court. It seems to me there- 
fore that the decree of the lower Court awarding maintenance 
to the respondent must be set aside. There is no doubt that the 
respondent is the illegitimate son, and the conduct of the appel- 
lant is very reprehensible. After living for thirty years with the 
mother of the respondent and his sisters, he has turned them 
adrift. This is not a case in whieh though the appellant has suc- 
eceded, I should give him any costs; in fact in the lower Courts 
it does not appear to have been seriously contested that the res- 
pondent was not entitled to any maintenance, In these cireum- 
stances I direct each party to bear his own costs in this Court and 
in the lower appellate Court. The order as to costs made by the 
first Court will stand. 

Leave to appeal is refused. 


K. ©. ———— Appeal allowed. 


*S.A, No. 784 of 1940. 16th July, 1941, 
1. (1887) LLR. 11 Mad. 91. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
E [Ordinary Original Civil Jurisdiction.] A 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


In the matter of the Indian Companies Act VIT of 1913 
- and 
In the matter of the Motion Picture Producers Combine Limited 
(in Liquidation). 


T. R. Rajakumari .. Applicant. 
v. ; 
The Motion Pieture Producers Combine Ltd. (by 
the Offcial Liquidator) ... Respondent. 


Companies Act (VII of 1913)—Rules under (Madras High Court, 1940), 
+, 91—Desirability of amending pointed out. 

So long as justice can be done to a creditor without disturbing the divi- 
dend already declared or paid, there is no reason why he should be prevented 
from getting his dividend and delay in filing affidavit of proof of a claim 
within the date fixed by the notice under r. 83 of the Indian Company Rules 
can be excused under r. 91. On a literal reading of r. 91 as it now stands it 
would seem that unless a ereditor satisfies the Court that owing to ignorance or 
want of notice he did not file proof of his debt, his claim cannot be admitted. 
It is desirable that r. 91 as framed should be amended on the lines of S. 65 
of the English Bankruptey Act or S. 72 of the Presidency Towns Insolvency 
Act ag it would be in consonance with the provisions of the Indian Com- 
panies Act, Ss. 191 and 229, 


Application for excusing the delay in filing proof of peti- 
tioner’s claim. 

V. K. Thiruvenkatachari and K. Subramaniam for Applicant. 

The Official Liquidator (K. R. Vepa) in person. 


The Court delivered the following 

JuDGMENT.—This is an application by one Rajakumari, a credi- 
tor, for excusing the delay in filing her affidavit of proof of her 
claim and for directing the Official Liquidator to receive the same. 
The Official Liquidator in pursuance of r. 83 of the Indian Com- 
pany Rules gave notice to all the creditors in accordance with - 
Form No. 30 of the Appendix I to the Rules requiring them to 
prove their claim before the 30th April, 1941. The Official Liqui- 
dator contends that under r. 91 of the Rules the applicant is 
not entitled to have her claim admitted and unless the provisions 


‘of the said rule are satisfied, there is no provision by which her 


claim can be admitted. The said rule runs thus: 

“Tf any creditor fails, either owing to ignorance or want of notice, 
to file proof of his debt with the liquidator within the time specified in the 
advertisement referred to in r. 83, such creditor may apply to the Judge 


_or Registrar for relief and the Judge or Registrar, may, upon such terms 


as he thinks just, adjudicate upon such debt himself or direct the liquidator 


\ to do so and make such other orders as he shall think fit.” 


On a literal réading of the rule it would seem that unless a ereditor 
satisfies that owing to ignorance or want of notice he did not file 
proof of his debt, his claim cannot be admitted. Mr. Thiruvenkata- 
chari on behalf of the applicant concedes that it appears to be so 


‘but. contends that in this particular case it is due to ignorance that 





‘*Appln, No, 2197 of 1941 in 8th Decembery 1941. 
QP. No. 231 of 1940. T : 


pi * ik MADRAS LAW JOURNAL REPORTS. 183 


his.elient could not file proof of her claim in time. He further 
contend§ that the rule goes far beyond the provisions of the statute. 
The relevant provisions are Ss. 191 and 229 of the Indian Com- 
panies Act. S. 191 provides that 

“the Court may fix a time or times within which creditors are to prove 

their debts or claims or to be excluded from the benefit of any distribution 
made before those debts are proved”, 
The section does not say. that if the proof of debt was not filed in 
time, the Court could not excuse the delay or excuse the delay 
only under certain circumstances as r. 91 which is framed in pur- 
suance of S. 246 seems to provide. Under S. 229 

‘Gn the winding up of an insolvent company the same ruleg shall pre- 
vail... . as are in force for the time being under the law of insolvency 
with respect to the estates of persons adjudged insolvent and all persons 
who in any such case would be entitled to prove for and receive dividends 
out of the assets of the company and make such claims against the com- 
pany as they respectively aro entitled to by virtue of this section”, 
The rule followed under the English Bankruptey Act is that en- 
acted in S. 65 which runs thus: 

creditor who has not proved his debt before the declaration of 
any dividend or dividends shall be entitled to be paid out of any money for 
the time being in the hands of the trustee any dividend or dividends he 
may have failed to receive, before that money is applied to the payment of 
any future dividend or dividends, but he shall not be entitled to disturb the 
distribution of any dividend declared before his debt was proved by reason 
that he has not participated therein.” (Vide p, 377 of Williams’ Bankruptey 
Practice, 14th Hdition). ` 
It is the same principle that is now being followed in the adminis- 
tration of insolvents’ estates under the Presidency Towns Insol- 
‘vency Act (vide S. 72 of the Presidency Towns Insolvency Act). 
So far as the English practice under the Company law is concern- 
ed, the principle observed is thus stated in Palmer’s Winding up, 
Part II at p. 483: 

“As by the Act the assets are impressed with a trust in favour of all 
the creditors, the Court will make no difficulty in admitting proofs after 
the expiration of the time fixed. No mischief can be done to other creditors 
by reason of the delay or laches of any creditor, since, if he delays beyond 
the proper time, he must take his chance of what assets he can find for pay- 
ment of his debt, not disturbing any former dividend”, 

Of course the difficulty will not occur under the English practice 
because the lists are settled from time to time. Under the Indian 
Companies Act of 1882, the principle enunciated in In re General 
Rolling Stock Co., Joint Stock Discount Co.’s claim! was applied 
in our High Court in the case reported in Jesudasan v, Ramasamy. 
That decision was based on an interpretation of S. 156 of the 
Companies Act of 1862 the language of which is almost similar 
to S. 191 of the present Act. The learned Judges observed thus: 

“The only penalty for failure to come in within the time stated in the 
notice is the penalty prescribed in the latter part of S. 156, viz., that the 
claimant is “excluded from the benefit of any distribution made before such 
debts are proved”, that is, he can only claim a proportionate share in such 
assets aS may remain undistributed at the time when he proves his claim 
and without disturbing any distribution made before such proof”. 


In In re General Rolling Stock Company}, Mellish, L.J., explains 
thus the principle that should be observed in these cases: 
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. “The Legislature intended us to follow the analogy of other cases where 

the assets of a debtor are to be divided amongst his creditorf, whether 
in bankeuptey or insolvency, or under a trust for creditors, or, under a 
decree of the Court of Chancery, in an administration suit. In these cases 
the rule is that everybody who had a subsisting claim at the time of the 
adjudication, the insolvency, the creation of the trust for creditors, or the 
administration decree, as the case may be, is entitled to participate in the 
assets, and that the Statute of Limitations does not run against this claim, 
but, as long as assets remain unadministered he is at liberty to come in 
and prove his claim, not disturbing any former dividend”. 
Therefore so long as justice can be done to a creditor without dis- 
turbing the dividend already declared or paid, there is no reason 
why he should be prevented from getting his dividend. In the pre- 
sent case it would seem to me that the applicant would come within 
the meaning of r. 91 and I am therefore prepared to excuse the 
delay. I therefore direct the Official Liquidator to admit the ap- 
plicant’s claim without further proof and pay her the dividend 
due to her if he can do so without disturbing the previous dividend 
and if he has funds enough in his hands. It seems to me desirable 
that r. 91 as framed should be amended on the lines of S. 65 of the 
English Bankruptcy Act or S. 72 of the Presidency Towns Insol- 
vency Act, as it would be in consonance with the provisions of the 
Indian Companies Act and the principle laid down in the cases 
which I have referred to above. 


K.S. —— Application allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice VENKATARAMANA Rao. 


S. K. T. Soundararajalu .. Appellant* 
(Plaintiff) 

v. 
Minor Shanmugam and another ... Respondents 


(Defts, 2 and 8). 


Hindu law—Joimt family business—Faots proving new business by mana- 
ger—Debts incurred for new business not binding on other members. 

On the date of the death of a Hindu father carrying on business in 
medicine in partnership with a stranger his three sons were minors. The 
business was not wound up till 1935, and all the assets of the business con- 
tinued to remain with the partner. In the meanwhile, the eldest son (first 
defendant) started a business in medicine in 1929, after attaining majority 
and borrowed money on a promissory note from the plaintiff for that pur- 
pose, The other two brothers denied their liability under the note on the 
ground that since it was a new business and not an ancestral one they were 
not liable for the debt, 

Held, that where a business was started by the manager of a Hindu 
joint family which had absolutely no connection with the old business that 
had been carried on by their father the fact that the business started 
was of the same nature as the old business cannot make it an ancestral 
business at all. 

Sri Thakur Ramakrishna Muraji v. Ratanchand (1931) 61 M.L.J. 665: 
L.R. 58 LA. 173: LLB. 53 All. 190 (P.C.) and Krishnaswami Aiyar v. 
Bamanadhan, (1984) 68 M.L.J. 251, considered and relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur in A.S. No. 22 of 1937 preferred against the 
decree of the Court of the District Munsif of Negapatam in O.S. 
No. 87 of 1986. 


“S.A. No. 642 of 1938. 6th August, 1941, 
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R. Sundaralingam and- S. Seshadri for Appellant. 
KS. Desikan for Respondents. : $ 
The Court delivered the following 


JUDGMENT.—This second appeal arises out of a suit to re- 
cover a sum of money due under a promissory note executed by 
` the first defendant on his own behalf and as guardian of de- 
fendants 2 and 3. The defendants are brothers tbe first defen- 
dant being the eldest and are the sons of one Manicka Samayar 
who died in or about 1926. Manicka Samayar during his life 
carried on business in medicine in partnership with one Vythi- 
.linga Pillai and after the death of Vythilinga Pillai with his son 
Chandrasekharan Pillai. On ‘the date of the death of Manicka 
Samayar all his three sons were minors. The 1st defendant at- 
tained majority in 1929 and he started a business in medicine 
and the money borrowed under the promissory note was in res- 
pect of this business. Defendants 2 and 3 deny their lability 
for the said debt on the ground that the business started by the 
first defendant was not ancestral business but a new business 
and therefore they are not liable for the debts incurred in respect 
thereof. The contention of the plaintiff is that the business was 
not a new business but a continuation or a revival of the business 
carried on by Manicka Samayar during his life in partnérship 
with Vythilingam and thereafter with Chandrasekharan and 
therefore defendants 2 and 3 ought to be held liable. Both the 
lower ‘Courts came to the conclusion that the business started 
in 1929 by the first defendant was a new business and therefore 
dismissed the suit against defendants 2 and 3. This appeal is by 
the plaintiff and on his behalf his learned counsel, Mr. Sundara- 
lingam, contends that the view taken by both the lower Courts is 
wrong. Before dealing with this contention it may be necessary 
to state that after the death of the father Manicka Samayar in 
1926 the business which was carried on by him in partnership 
with Chandrasekharan was not wound up until 1935, and all the 
assets of the said business continued to remain with the said 
Chandrasekharan upto that date. The first defendant after at- 
taining majority instituted O.S. No. 28 of 1932 on the file of the 
Sub-Court of Tiruvarur against Chandrasekharan for recovery of 
the share of assets due to his father in the said business and the 
said litigation was finally compromised in 1935 by which the first 
defendant obtained a sum of Rs. 2,500 in full satisfaction of 
his father’s share. It is thus clear that no portion of the busi- 
ness assets came into the hands of the first defendant. The con- 
tention of Mr. Sundaralingam is that the business carried on by 
Manicka Samayar with Chandrasekharan must be ‘deemed to be 
ancestral business, that as on the date of the death of Manicka 
Samayar all the defendants were minors thev could not continue 
it immediately and no sooner the first defendant attained major- 
ity than he started the same business in medicine and it must 
therefore be deemed to be a revival or reconstruction of the old 
‘business and cannot therefore be considered to be a new business. 
He relied very strongly on the decision of the Privy Council re- 
ported in Sri: Thakur Ramakrishna Muraji v. Ratanchan®, and 


“1. (1981) 61 M.L.J. 665: LR. 58 L.A, 173: LL.B. 53 All, 190 (P.C). 
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contended that both the lower Courts relied on the decjsion in 
Krishnaswami Atyar v. Ramanadhan', which according to him must 
be deemed to have been overruled by the said Privy Coundil deci- 
sion. What is an ancestral business and what is a new business 
were considered by the Privy Council in Sanyasi Charan Mandal 
v. Krishnadhan Banerji. In that ease one Bhuban Mohan Man- 
dal carried on a business in rice during his lifetime at Kali Bazar 
and that business devolved on his sons and was continued by the 
eldest son Nilrathan as the kartha of the family. Sometime after 
the father’s death Nilrathan started a business in rice in another 
place Orphangunj] and the question arose whether two minor 
brothers of his could be held to be liable on a debt incurred in res- 
pect thereof. Their Lordships of the Privy Council held that the 
business was neither ancestral nor an extension of the ancestral 
business though it was a rice business. Their Lordships point out 
that in the case of a business carried on by the father upto the 
date of his death it devolves on the song as ancestral business 
just like any other property owned by the father would devolve 
upon them as ancestral property, but that could not be said of a 
similar business started by a managing member on his own initia- 
tive which had no connection at all with the business which they 
inherited. If the principle of this decision were to be applied to 
this case, there can be no doubt that the business started by the 
first defendant was a new business. But Mr. Sundaralingam con- 
tends that the Privy Council decision in Sri Thakur Ramakrishna 
Muraji v. Ratanchand*, laid dowini that where a father carried on 
business in partnership with a stranger down to the date of his 
death the said business was ancestral business and therefore the 
business started in 1929 must be considered to be ancestral busi- 
ness because on the father’s death the old business became dis- 
solved and there was a temporary suspension of the business of 
the family on account of the minority of the defendants. <A close 
examination of the decision in Sri Thakur Ramakrishna Muraji v. 
Ratanchand?, does not support the contention of Mr. Sundaralin- 
gam. The facts of that case were as follows: One Hardeo Das 
carried on business in partnership with Kalyan Mal under 
the name and style of Hardeo Das Kalyan Mal. He died in 
1917 leaving his adopted son Gulab Chand and two sons born to 
him subsequent to the adoption, namely, Ratan Chand and Madan 
Gopal. After the death of Hardeo Das, Gulab Chand carried 
on business with Kalyan Mal until the 9th October, 1919, when 
Kalyan Mal retired from the business and the partnership was 
cissolved and the assets and liabilities were divided and appor- 
tioned. On the same date, namely, the 9th October, 1919, Gulab 
Chand opened new books and began to carry on a similar busi- 
ness under the name and style of Hardeo Das Gulab Chand. It 
was in respect of this business debts were incurred and the ques- 
tion arose whether the brothers of Gulab Chand were liable for 
them. The High Court took the view that it was a new business 
and they could not be made liable. But their Lordships of the 
Privy Council reversed this decision. On the facts of that case 


1. (1934) 68 M.L.J. 251. 
2, (1929) 43 MLJ. 41: L.R. 49 LA, 108: LLR. 49 Cal. 560 (P.C.). 
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their Lordships were of the opinion that the business carried on 
under the name of the old partnership did not come toean end 
but on “the other hand the business was carried on under a new 
name without break of continuity or interval, that when Kalyan 
Mal retired from the business, it had on the dissolution acerued 
to the joint family and that Gulab Chand as the manager was 
entitled to carry it on for the benefit of the joint family. This 
case is an authority for the proposition that where a father carried 
on business in partnership with a stranger and dies without effect- 
ing a dissolution and the son continues the business with the same 
partner, the business which the father carried on during his life- 
time becomes on his death ancestral in spite of the fact that it 
was a partnership business. In effect their Lordships came to 
the conclusion that the father’s interest in the business must be 
considered, to be ancestral so that if the joint family acquires the 
business as an asset by settlement of accounts with the stranger 
partner the business must be deemed to be ancestral and it can 
be continued by the managing member in the exercise of his dis- 
cretion. Mr. Sundaralingam is right in contending that the view 
taken in Krishnaswami Aiyar v. Ramanadhan!, namely, that where 
a father started a business in partnership with a stranger and 
on his death his elder son continued the partnership with the 
stranger the business was a new business can be held to be no 
longer law in view of the decision of the Privy Council. But in 
order that the business should not be considered to be new, it 
must be a continuation or revival of the old business. Where 
another business was started by a manager which had absolutely 
no connection with the old business, the fact that the business start- 
ed was of the same nature as the old business cannot be considered 
to be an ancestral business at all. In this case the old business 
was not wound up till 1985 and the business which was dissolved 
on the death of the father was not continued or revived by the 
defendants. 

It seems to me that the conclusion reached by the lower 
Courts that the business is a new business is correct. I therefore 
dismiss the second appeal with costs. Leave to appeal refused. 


K.C. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SOMAYYA. 


M. Kuppuswami Mudaliar .. Appellant*. 
(Plaintif) 

v. 
S. Pannlal Sowcar .. Respondent 
(Defendant). 


Limitation Act (IX of 1908), Art. 49—Suit for return of empty oil 
drums from person to whom they had been loaned—Limitation—Starting 
point—When ‘possession becomes unlawful. 

Permissive possession by a person cannot become unlawful until there 
is a refusal by him to return the property to the owner. 

Accordingly a suit by the owner for the recovery of certain empty 
Standard Oil Company four-gallon drums or their value from the defendant 
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to whom he had given them as a loan, within three years of the refusal by 
the defendant to return them, though beyond three years from thé date of 

demand, Will be in time and not barred under Article 49 of the Limitation 
Act. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor in A.S. No. 59 of 1988 preferred against the 
decree of the Court of the District Munsif of Sholinghur in O.S. 
No. 409 of 1936. 

A. Viswanatha Aiyar for Appellant. 


V. T. Rangaswami Atyangar and K. Ramaswami Atyangar 


‘for Respondent. 


The Court delivered the following 


JupemENnT.—The plaintiff whose suit for the recovery of 
certain empty Standard Oil Company four-gallon drums or their 
value has been dismissed by the lower appellate Court is the 
appellant in this second appeal. The defendant, while admit- 
ting that he received these drums, pleaded that he had returned 
the drums. Both the lower Courts disbelieved this plea and held 
that the defendant had not returned any of the drums. The 
suit has been dismissed by the lower appellate Court on the 


- ground that it is barred by limitation under Art. 49 of the 


Limitation Act. That Article runs thus: N 


“Suit for other specific mo- Three years, When the property is 
vable property, or for compen- wrongfully taken or injured, or 
sation for wrongfully taking or © when the detainer’s possession 
injuring or wrongfully detaining becomes unlawful,” 
the same. 


In this case the plaint alleged that specific movable property was 
to be returned and that that was the understanding. The pray- 
er is for the return of these drums. Then it was alleged that 
the defendant was wrongfully detaining them. Therefore, on 
the allegations in the plaint limitation would start when the 
defendant’s possession became unlawful. The lower appellate 
Court held that possession became unlawful when demand was 
made by the plaintiff six months after the drums were given. 
in 1928. The demand was made in the early part of 1929 and 
the drums were not given. That the defendant’s possession be- 
came unlawful in 1929 is the view of the lower appellate Court. 
In this Court in addition to supporting this view of the lower 
Court, Mr. V. T. Rangaswami Aiyangar, the learned advocate 
for the respondent, has put forward another point, namely that 
the suit was not for the recovery of specific movable property or 
for compensation for wrongfully detaining the same. He says 
that it could not have been in the contemplation of the parties 
that the very same:drums should be returned and that the suit 
is really for the recovery of similar drunis or for their value. If 
this contention is accepted, Article 49 would not apply. The 
plaintiff made a distinct allegation in the plaint that the contract 
was that the defendant who took by way of loan 203 empty 
Standard Oil Company four-gallon drums did so on the under- 
standing and undertaking that they would be returned to the 
plaintiff after use by the defendant. This allegation makes it 
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-Glear that the very same drums were to be returned. In the 
writtene statement as the defendant took up the stand that he 
-had st hale all the drums, he contented himself with saying 
“that the allegations in paragraph 3 of the plaint are incorrect. 
There is no plea that, even if they were not returned, the con- 
tract was that identical drums were not. to be returned but only 
drums of similar quality. 


The plaintiff examined himself. and deposed that, after the 
defendant became the agent he wanted some empty drums for 
his use, that he gave the drums and that the arrangement was 
that the defendant should return the drums to him whenever 
they were required. It is clear that the plaintiff’s evidence is 
‘that the very drums should be returned. There was no cross- 
examination on this point. Advantage is taken of a statement 
in the evidence of the plaintiff’s clerk that the defendant was to 
return drums of similar nature. It appears to me that what the 
witness meant is that if he had done it, probably there would 
have been no trouble in plaintiff accepting them. Anyway hav- 
ing regard to the fact that the plaintiff’s statement was not 
challenged in cross-examination, I am not prepared to accept the 
statement of the clerk in cross-examination. On the pleadings 
and on the evidence of the plaintiff I hold that the suit is for the 
recovery of specific movable property. 


I may also mention that this aspect was not suggested in the 
lower Courts and both the lower Courts proceeded on the footing 
that specific articles were to be returned and that, when on de- 
mand the defendant did not return them forthwith, his posses- 
sion became unlawful. So, we have to see whether the view of 
the lower appellate Court that when there was a demand and 
non-compliance, the defendant’s possession became unlawful is 
correct. 


In this case the evidence is that about six months after the 
entrustment there was a demand and that the defendant did not 
return the drums. The plaintiff says that shortly before the 
suit and before the registered notice Ex. H was given, he made 
oral demands and that the defendant was promising to return 
them. He was cross-examined on this point and was asked on 
how many occasions he made the demand and whether he men- 
tioned: the 203 drums in all these demands. Here again there 
is no cross-examination specifically on the point whether the de- 
fendant did not promise to return the drums. Even apart from 
this promise to return the drums, I am of opinion that in a 
case of this kind the defendant’s possession did not become un- 
lawful until there was a refusal by him to return the drums. He 
came into possession of the drums with the consent of the plain- 
tiff. It was pérmissive possession to start with. Permissive 
possession cannot become unlawful unless there is at least a re- 
fusal on the part of the defendant to return the drums. A mere 
demand by the plaintiff will not be enough. Unless the defend- 
ant openly asserts that he was not going to return the drums, his 
possession cannot be said to be unlawful. This point is in my 
opinion directly covered by the decision of a Bench of this Court 
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r (Benson and Sundara Aiyar, JJ), in Gopalaswami Atyar v. 
Subramania Sastri# ‘There a jewel was handed over to the 


-defendant for raising money by pledging it with a third party. 


The defendant raised money and advanced it to the plaintiff. 


The plaintiff repaid the loan and asked the defendant to return . 


the jewel and the defendant promised to get it and return it. 
He never, refused to return the jewel until two years before the 
date of the suit. The plaintiff made a written demand for the 
return of the jewel on the 18th August, 1904. The defendant’s 
refusal to return the jewel was on the 29th April, 1906 by means 
‘of notice and the suit was instituted on the 18th February, 1908, 
within three years of the defendant’s refusal but more than 
three years after the plaintiff’s demand. Dealing with the ques- 
‘tion when the defendant’s possession became unlawful the learn- 
ed Judges say: 


“The defendant must be taken to have held possession of the jewel on. 


- behalf of the plaintiff until the date of Ex. III. We are therefore of 


- opinion that under Article 49 of the Indian Limitation Act, 1908, the suit 
ig not barred by limitation. We are unable to agree with Mr. Sriniva- 
sa Aiyar’s contention that mere silence on defendant’s part when he received 
.Ex. B would on this account amount to refusal.’’ 

They referred to and relied upon the decision of the Caleutta 
High Court in Gopal Chandra Bose v. Surendra Nath Dutt? 
Sitting as a single Judge I am bound by this decision. It is 
unnecessary for me to refer to the Calcutta decision which was 
„followed in the above case or to any other cases. I hold that 
the defendant’s possession which to start with was permissive 
did not become unlawful until he asserted title in himself or until 
-he refused to return the drums. The refusal was admittedly 
within three years before the date of suit. I therefore reverse 
the decree of the lower appellate Court and restore that of the 
District Munsif with costs here and in the lower appellate Court. 


The defendant. will have two weeks from today to return 
‘the drums. 


Leave to appeal refused. 
K.S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE KRISHNASWAMI ATYANGAR. 


‘Premji Tulsidas Sait and others _.. Petitioners? 
; (Petitioner & Respts.) 





v. 
P. S. Sethuramaswami Aiyar and others .. Respondents. 
(Respondents) . 
Ciwil ‘Procedure Code (V of 1908), O. 23, r. 1—-Withdrawal of one of 
several plaintiffs from suit without consent ofi others—When permissible. 


; The first two plaintiffs along with the 38rd plaintif—a financier— 
brought a suit for specific performance of an agreement to reconvey pro- 
perty by the defendants. The third plaintiff deposited in Court the neces- 


1." (1911) 22 M.L.J. 152:1.L.R..35 Mad. 636. 
2,° (1908) 12 C.W.N. 1010 at 1014. 
*O.R.P. Nos. 1224, 1225 and 2127 of. 1940. 24th January, 1941. 
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sary amount, but owing to differences among the plaintiffs the 3rd plaintiff 
subsequently filed a petition for permission to withdraw from the suit so 
far as he was concerned and also to withdraw the money he had deposited 
and the lower Court decided that he could not, On revision, ° 

Held, that inasmuch as the 3rd plaintiff was not a necessary party to 
the suit for specific performance of a contract to which he was not a party, 
though it might cause inconvenience to the other plaintiffs to allow him to 
withdraw from the suit, such inconvenience was not a legal obstacle to the 
continuation of the suit and cannot be regarded as a prejudice to the other 
plaintiffs which should prevent the Court from granting the application to 
withdraw. 

Held further, that the withdrawing plaintiff can take back from Court 
his deposit of money which was still his, and his right to withdraw the 
money could searcely be doubted. 

Petitions under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the orders of the Court of 
the Subordinate Judge of Coimbatore dated 16th July, 1940 in 
I.A. Nos. 555, 554 and 553 of 1939 in O.S. No. 33 of 1939 
respectively. 

D. Ramaswami Aiyangor and T. P. Kannabhiram for Peti- 
tioners. 

S. Panchapagesa Sastri and P. S. Ramachandran for Res- 
pondents. 

C.R.P. No. 1225 of 1940. 

The Court delivered the following 

JuDGMENT.—This is a civil revision petition filed 
against the order of the Subordinate Judge of Coimba- 
tore in I.A. No. 554 of 1939 on his file. That appli- 
cation was made by the third plaintiff in O.S. No. 33 of 1939 
for an order permitting him under O. 28, r. 1 read with S. 151, 
Civil Procedure Code to withdraw from the suit and to strike 
his name off from the record. The learned Subordinate Judge 
dismissed the application and hence the revision petition. 

O.S.No. 33 of 1939 was instituted by the first two plain- 
tiffs along with the petitioner for the specific performance of a 
contract entered into between the first two plaintiffs and the 
defendant by which the defendant had agreed to reconvey cer- 
tain properties purchased by him from the former. The properties 
consisted of a mill and premises and also certain agricultural lands 
which belonged: to the first two plaintiffs. They sold those pro- 
perties for a consideration of Rs. 26,000 of which Rs. 17,000 was 
actually advanced by the defendant and the balance was under- 
taken to be paid by him towards a Government loan taken by 
the first two plaintiffs on the security of the property conveyed. 
Simultaneously with the sale deed, an agreement was executed 
by the defendant to reconvey the properties on receipt of the 
moneys advanced by them for the purchase. It was mentioned 
in the plaint that a sum of Rs. 17,000 only had been advanced by 
the defendant and that the two plaintiffs were therefore entitled 
to reconveyance on payment of that sum only. The petitioner 
who was the third plaintiff was a financier of the first two plain- 
tiffs, having agreed in pursuance of an agreement of 17th 
November, 1938 to advance the said sum of Rs. 17,000 in order 
to enable the first and second plaintiffs to obtain a reconveyance 


Tulsidas 
Ws 
Sethurama- 
swami 
Alyar 


Aa ia 


“Sethurama- 
swam 
Aiyar.. 


192 THE. MADRAS LAW. JOURNAL REPORTS. + . [1942 


‘of the property from the ‘defendant. ` The arrangement, between 
„the parties was that a further sum ` of. Rs.” 3,000 shold be 
advanced by ‘the petitioner and fot the consolidated amount of 
.Rs. 20,000 the first and second plaintiffs should give an usufruec- 
tuary mortgage over the properties sought to be recovered in 
‘the suit. It also appears. that on the date on which the suit was 
‘instituted a mortgage was executed by the first and second plain- 
‘tiffs in favour of the third: plaintiff by which the former mort- 
‘gaged the ‘right to obtain a recoriveyance from the defendant for’ 
a sum of Rs. -50 advanced by the third plaintiff. 


sOn- the facts mentioned, the parties apparently considered 
‘as the suit to obtain a reconveyance should be instituted by all 
‘the three’ plaintiffs. The third plaintiff who had unsuccessfully at- 
‘tempted to tender the sum of Rs. 17,000 before suit deposited 
the money ‘into Court along with the plaint. Disputes and dif- 
ferences seem to have arisen between the first two plaintiffs on 
the one hand and the third plaintiff on the other after the insti- 
tution of the ‘suit which, led to the: third plaintiff desiring to 
withdraw from the suit and ealling back the money deposited by 
him. . Two applications were accordingly taken out by him; LA. 
No. 554 of 1939 for leave to withdraw from the suit and TA. 
No. 555 of 1939 for refund of the Rs. 17,000 paid into Court as 
aforesaid. The learned ‘Judge was of opinion that the petitioner 
should not be allowed to ‘withdraw from the suit as that course 
“vould operate to the prejudice of the remaining plaintiffs. He 
held that it was not necessary for him to obtain the consent of 
‘the other plaintiffs as he was neither asking for liberty to insti- 
‘tute a fresh suit under O. 23, r. 2 nor seeking to avoid the con- 
sequences which'O.-23, r. 3 imposes upon a plaintiff who with- 
draws ‘from the suit without the’ permission of the Court. He 
seems to have accepted the view laid down in Nilappa Gouda y. 
Basan Gouda! and Mohamaya Chowdhrain v. Durga Churn Shaha, 
that sub-rule (4) does not govern an application for the uncondi- 
tional withdrawal of a suit under sub-rule (1). My attention 
was called on behalf of the respondents to Mst. Ram Deo v. Mst. 
Bahu Raw? and Upputuri Punnayya v. Polavarapur Lingayya* 
cand it was argued that in the light of the decisions in these cases, 
‘sub-rule (4) should not be limited in its application to sub-rules 
(2) and (8) only but that it should be held to govern sub-rule 
:(1) as well. In none of these cases has the question been dis- 
cussed or the reasoned view put forward in Mohamaya Chow- 
dhrain v. Durga Churn Shaha? and Nilappa Gouda v. Basan 
Gouda,’ considered. In fact, these two cases do not appear to have 
‘been. cited before the learned Judges who decided them. The 
‘point was noticed in a Bench decision of this Court in Ramasamt 
‘Chettiar v. Rengan Chettiar® but the learned Judges did not find 
it necessary to decide it and based their decision upon a differ- 
‘ent point altogether. In the absence of any binding decision, ‘I 
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am inclined to follow the view propounded in Mohamaya Chow- 
dhraim ve Durga Churn Shaha! and Nilappa Gouda v. Basan Gouda? 
which proceeded upon the specific words contained in sub-rule 
(4) which is to the following effect: 

‘Nothing in this rule shall be deemed to authorise the Court to permit 
one of several plaintiffs to withdraw without the consent of the others.” 
Rule 1 does not contemplate the necessity for a plaintiff to obtain 
the permission of the Court to withdraw a suit or abandon part of 
his claim when he does not seek for liberty to institute a fresh 
suit on the cause of action withdrawn. It is only in case where 
the permission of the Court is required that sub-r. (4) is called 
into operation and the Court is not to give the permission when 
the other plaintiffs did not accord their consent. 


This view, however, does not mean that one of several plain- 
tiffs has an unconditional right to withdraw from a suit though it 
may be that for such a purpose, the consent of the other plaintiffs 
may not be necessary. On this point, the decision of this Court 
in the case already cited, namely, Ramasami Chettiar v. Rengan 
Chettiar, lays down the proposition that the Court can refuse 
to allow one of several plaintiffs to withdraw if such a course is not 
consented to by the remaining plaintiff or plaintiffs and if it be 
prejudicial to his or their interests. In other words, the Court 
is entitled to take into account the consideration whether the re- 
swt of the withdrawal would tend to prevent the successful pro- 
secution of the suit as framed or create obstacles in the way of 
the plaintiff so doing. If there is real prejudice to the remaining 
plaintiffs and they do not consent to the withdrawal, the Court 
will take this cireumstance into consideration before it comes to 
a decision one way or the other on an application for withdrawal. 

I am unable to see in this case how it could possibly be said 
that the first two plaintiffs are prejudiced by the third plaintiff 
withdrawing from the suit. The suit for specifie performance can 
still go on to a successful termination even in the absence of the 
third plaintiff if the remaining plaintiffs are able to produce the 
necessary money for obtaining a reconveyance from the defen- 
dant. The prejudice suggested is not a prejudice to the conduct 
of ‘the suit in the sense of a legal difficulty to the Court going on 
with a suit. What was said was that the first two plaintiffs had 
secured a financier and if he dropped out, they will be put to 
the necessity of searching for another. This is no doubt an in- 
convenience but it does not amount to a legal obstacle tothe con- 
tinuation of the suit. It is merely an inconvenience to the plaintiffs 
having no relation to the conduct of the suit. Such an inconveni- 
ence cannot be regarded as a prejudice which should prevent the 
Court from granting an application to withdraw by one of several 
plaintiffs. 

The learned Subordinate Judge is of opinion that the peti- 
tioner is a necessary and proper party to the suit on the facts 
alleged in the plaint. It may be that he is a proper party but 
I do not see how he is a necessary party to a suit based upon a 
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contract to which the third plaintiff was not a party at all. In 
view, however, of the fact that he has evinced his intention to 
withdraw from the suit unconditionally without seeking, liberty 
tor instituting a fresh suit, he ceases to be even a proper party. 
But I do not and am not called upon to express any final opinion 
on this aspect of the question. It is enough to say that that is a 
question which will arise between him and the other two plaintiffs 
and it is unnecessary for me to consider it in connection with this 
petition. For the reasons mentioned, I am of opinion that the 
learned Subordinate Judge was in error in considering that the 
withdrawing of the petitioner from the suit would operate to the 
detriment of the other plaintiffs. 


The error was due to his failure to appreciate the proper 
significance of the decision in Ramasami Chettiar v. Rengan 
Chettiar). I therefore set aside the order of the learned Subordi- 
nate Judge and allow the petitioner’s application I.A. No. 554 of 
1939. 


C.R.P. No. 1224 of 1940. 


C.R.P. No. 1224 of 1940, arises out of I.A. No. 555 of 1989, an 
application filed in the lower Court by the petitioner for payment 
out to him of the sum of Rs. 17,000 deposited into Court along 
with the plaint. The Subordinate Judge has permitted the peti- 
tioner to withdraw the amount from Court on the condition of 
his redepositing into Court in the event of the plaintiff’s success 
and furnishing security in the meanwhile for so doing to the 
satisfaction of the lower Court. The learned Judge’s view un- 
doubtedly was that the petitioner was not entitled to withdraw 
the money and retain it for himself without a liability to bring 
it back into Court. If he allowed him to withdraw, it wag more 
for the purpose of preventing the money remaining idle in Court 
rather than in recognition of an unconditional right in him to 
withdraw the money. 


The question is whether the petitioner is entitled uncondi- 
tionally to withdraw the money from the Court. In view of my 
order in ©.R.P. No. 1225 of 1940, the petitioner ceases to be a 
party to the suit but his right must be determined on the footing 
that while he was a party he made the deposit. In order to arrive 
at a conclusion on this point, it is necessary to find whether the 
money remained the property of the petitioner even after deposit 
or it became the property of one or other of the parties to the 
suit. This question can be determined only by reference to the 
contract between the parties contained in Ex. C, the agreement of 
17th November, 1938. The petitioner is a money-lender by pro- 
fession and the terms of the agreement show that he was not agree- 
able to the money being paid to the plaintiffs with the risk of the 
reconveyance not being obtained if the plaintiffs spent away the 
money without paying it to the defendant. To avoid such a con- 
tingency, the stipulation was inserted in the document that the 
money should be paid for the purpose of obtaining reeconveyance 
either to the defendant himself direct or deposited into Court. 
In the light of this stipulation, it is clear to my mind that when 
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that money was deposited into Court, it was deposited for the pur- 
pose of, payment to the defendants and not that it should forth- 
with become the property of the other plaintiffs. The defendant 
by his*conduct has shown that he is not prepared to accept the 
money. In fact when the money was tendered to him before suit, 
he declined to accept it. The position, therefore, is, as if the 
petitioner has attempted to make a second tender through Court, 
a tender which down to the present day has not been accepted. 
.It was never intended that the first two plaintiffs should receive 
the money or become liable for it unless the defendant actually 
received the money. At the present stage, the event has not oc- 
eurred and it seems to me that the money therefore, should be 
regarded as money still belonging to the petitioner, tendered to but 
not accepted by the defendant. 


As I bave already mentioned, there has been a breach between 
the first two plaintiffs and the petitioner and the rights of the 
parties in consequence of the breach have therefore to be deter- 
mined elsewhere in other proceedings. Whatever those rights may 
be and whatever liability for damages the petitioner might have 
incurred, his right to withdraw the money which is still his can 
searcely be open to doubt. The order of the Subordinate Judge is 
accordingly set aside and there will be in its place an order direct- 
ing the refund of the sum of Rs. 17,000 deposited by the petitioner 
into Court. 1 understand that the money has been already with- 
drawn on the petitioner furnishing security. The result of my 
order will be that the security will stand cancelled. The respondent 
will pay the costs of the petitioner in both the civil revision peti- 
tions. One set advocate’s fee. 


C.R.P. No. 2127 of 1940, will be dismissed, but there will be 
no order as to costs. 


K.C. C.R.P. Nos. 1225 and 1224 of 1940, allowed; 
C.R.P. No. 2127 of 1940, dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice VENKATARAMANA Rao. 


Manickam .. Appellant* 
(Plaintif) 
v. : 
The District Board, Trichinopoly, .. Respondent. 
represented by its President (1st Defendant). 


Madras Local Boards Act (XIV of 1920), S. 67—Applicabitity 
> and scope—Resolution reducing salary retrospectively—V aliflity. 


The validity of a resolution passed under the proviso to S. 67 of the 
Madras Local Boards Act is not dependent upon the validity or the invali- 
dity of a resolution passed under Cl. (1) of S. 67. S. 67 (1) is general 
and it does not follow that a resolution for a general reduction in estab- 
lishment charges necessarily involves the reduction of the salary of any 
particular officer. 


There is no jurisdiction in a Taluk Board to give retrospective effect 
to a resolution for reduction of salaries from a date anterior to the date 
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-of the passing of the resolution. The fact that the Board seeks howevor 


to give retrospective effect to it does not render the resolution, illegal in 
toto; only it cannot be‘ given effect to from an anterior date. Unless it 


“has been? expressed in the resolution. itself that the order effectisg reduc- 


tion of salary would be given immediate operation, i¢., from the date of 
service of notice, a servant whose salary is reduced, is entitled to three 
months notice under r. 19 of the rules: 


Appeal against the decree of the Court of Small Causes, 


‘Trichinopoly dated 21st March, 1938 in A.S. No. 77 of 1987. 


preferred against the decree of the Court of the District Munsif 
of Trichinopoly in O.S. No. 536 of 1934. 


K. 8. Sankara Aiyar for Appellant. 
K. V. Sesha Atyangar for Respondent. 
. The Court delivered the following 
JUDGMENT.—This second appeal.arises out of a suit by the 


plaintiff for a declaration that the resolution of the Taluk Board - 


of Musiri. dated 15th February, 1933 by which the establishment 
charges fixed by the Budget for 1933-1934 in the sum of 
Rs. 5,180 were reduced to Rs. 3,270 and the resolution dated 11th 
May, 1933 reducing the pllaintiff’s salary from Rs. 70 to Rs. 47 
a month are both illegal and that he is entitled ‘to be reinstated 


in the office and for the recovery of the difference between Rs. 70 
‘and Rs. 47 from Ist April, 1933 up to 6th June, 1934. The basis of 


the claim of the plaintiff is that both the said resolutions were 
passed in contravention of S. 67 of the Local Boards Act. 


S. 67 runs thus: 

““(1) The sanction of the Local Board shall be obtained for all proposals 
for fixing or altering the number, designations and grades of its officers 
and servants and the salaries; fees and allowances payable to them. | 

(2) Such proposals shall be taken into consideration by the Local 
Board only at the instance of its President and the Local Board may 
sanction them with or without modifications: 

Provided that no proposal adversely affecting any officer or servant of 
the Local Board who has been in the permanent service of the Local Board 
for more than five years and is drawing a salary of not less than fifty 


: rupees per mensem shall be considered, except at a special meeting con- 


vened for the purpose and no such proposal shall be given effect to, unless 
assented to by at least one-half of the members then on the Board.” i 
It will be seeti from the provisions of this section that before a 
reduction of the salary of an officer of the Board can be attempt- 
ed, the proposal for such a reduction should be sanctioned by the 
Local Board and that such a proposal should have been initiated 
by the President of the Board, and if that officer has been in 
Service for more than five years and is drawing a salary of not 
Jess than Rs. 50, such a reduction can only be passed at a special 


meeting convened for the purpose and has to be assented to by 


at least one-half of the members of the Board. The case for 


‘the plaintiff is that the resolution dated 15th February, 1933 
was sanctioned by the Board without the proposal having been 


initiated by the President. Both the lower Courts find this as 
a fact and it follows from this that the said: resolution is ‘illegal, 


.being in contravention of S. 67 of the Act. 


So far as the resolution of 11th May, 1933 is concerned, the 
ease for the plaintiff is that it is illegal for more reasons than 
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one. Firstly, the resolution was based on the resolution dated 
15th February, 1933, and as this was an illegal resolution, that 
resolut®n also must be declared to be illegal. Further, the 
meeting at which that resolution was adopted was not convened 
for the special purpose of reducing the salary of the plaintiff 
and moreover the resolution was not adopted on a proposal made 
by the President as required by Cl. (2) of S. 67. The learned 
District Munsif was of opinion that the said special meeting was 
not convened for the said purpose and also that Ithe proposal for 
such a reduction was not initiated by the President. The learned 
Subordinate Judge has taken a different view and held that the 
resolution was a valid one and passed in compliance with the 
provisions of S. 67 of the Act. This finding is now canvassed by 
Mr. K. S. Sankara Aiyar, the learned counsel for the plaintiff. 


He contends that the resolution dated 11th May, 1933 is illegal , 


because it was dependent on the prior resolution dated 15th 
February, 1933. There can be no doubt that it was in conse- 
quence of the resolution dated 15th February, 1933 that a reduc- 
tion of the salaries of various officers was made. But it does not 
follow from this that the resolution of 11th May, 1933 is illegal. 
On a fair interpretation of S. 67 of the Act it will be seen that 
the validity of a resolution passed under the proviso to the sec- 
tion is not dependent upon the validity or the invalidity of a 
resolution passed under Cl. (1) of S. 67. S. 67 (1) is gene- 
ral. It may be that the Local Board may pass a resolution by 
which it may fix or alter the designation and grade of its off- 
cers and servants or the salaries payable to them, and what in 
fact was sought to be done by the resolution dated 15th Febru- 
ary, 1933 was a reduction in the establishment charges which 
would naturally result in a revision or alteration of the salaries 
of all or some of the officers concerned, but it does not follow 
that such-a resolution necessarily involves the reduction of the 
salary of any particular officer. It may be open to the Board to 
say that only the salaries of particular officers should be reduced 
but not the salaries of the others. Therefore the question of the 
validity of a resolution by which the salary of an officer of five 
years’ standing and drawing not less than fifty rupees per men- 
sem is reduced would not necessarily depend upon any general 
resolution passed by the Local Board by which it resolves to re- 
duce the salaries of its officers in general. What happened in 
this case is this. A special meeting was summoned on the lith 
May, 1933 and held at 3 p.m., in the office of the Taluk Board, 
at which 22 members of the Local Board were present, and a 
unanimous resolution was passed by which the salaries of several 
officers including that of the plaintiff were reduced. The ques- 
tion therefore for decision is, is this resolution illegal as being 
in contravention of S. 67 of the Act? 


On a reference to the resolution it will be seen that it was 
passed at a special meeting. It is also clear from the terms of 
the resolution that there was a note of the President proposing 
a reduction of the clerical staff by adopting a, certain percentage. 
The proposal therefore emanated from the President, but it does 
not appear from the resolution itself that the special meeting was 
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convened for the purpose of reducing the salaries. What Mr. 
Sankara, Aiyar contends is that two hours earlier there was a 
meeting of a special sub-committee which was appointed Dy the 
resolution dated 15th February, 1933 to revise the budget. That 
committee considered the question of reduction and approved 
the note of the President, and it was the resolution of that sub- 
committee that was actually passed at the special meeting. 
Therefore he contends that no notice could have been given to the 
members that a special meeting was being convened for the pur- 
pose of reducing the salaries of the plaintiff and other officers 
who were drawing more than Rs. 50 per month. 


It is true that what was done was the approval of the reso- 
lution of the sub-committee, but what the sub-committee did 
approve was the note of the President and in fact the resolution 
passed on the llth May , 1983 at 3 p.m., does refer to the 
note of the president. The special meeting itself must have 
been summoned some days earlier. There is absolutely no evi- 
dence on the part of the plaintiff to show that the necessary 
notice was not given. It is incumbent on the plaintiff who has 
come to Court for a declaration that a particular resolution of 
the Local Board is illegal, to give prima facte evidence of the 
specific irregularity or illegality which he complains of; but 
nothing has been done in this case beyond merely filing the reso- 
lution. The resolution of llth May, 1933 does not prima facie 
establish that no such notice was given. Mr. Sankara Aiyar 
strongly urged that his client gave notice to tthe Taluk Board to 
produce notice calling for the meeting of lith May, 1933 and 
that the Board did not produce it, and asked me to draw an 
adverse inference from its non-production. If the onus really 
vested on the Taluk Board to establish the legality of the resolu- 
tion, I should certainly agree with the contention of Mr. Sankara 
Aiyar; but the onus of establishing in the first instance that the 
resolution was not in compliance with the statute was on the 
plaintiff, who has failed to adduce prima facie evidence. It 
seems to me that apart from any question of the onus of proof 
the Taluk Board should have produced the notice. It is the 
duty of a publie body like the Taluk Board not to withhold 
any document in its posséssion and to place before the Court 
notices of the meeting and other documents connected with the 
passing of the resolution, and to show beyond all doubt that 
what they did was fair and regular and to assist the Court in 
arriving at a correct decision. But from the fact that the 
Taluk Board has not chosen to produce the notice I am not pre- 
pared to draw an adverse inference against it. It is not sug- 
gested that the Taluk Board was actuated by ill-will towards the 
plaintiff. I find that the Taluk Board took the precaution of 
summoning a special meeting, because the proviso to S. 67 enacts 
that a special meeting should be convened for considering the 
question of the reduction of the salaries of the Board’s officers 
who have put in a service of more than five years and whose 
salary is not less than rupees fifty. a month. I am inclined to 
presume that the object of summoning that meeting was for that 
purpose. I have already found that the proposal has emanated 
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from the, president. The Taluk Board must be deemed to have 
complied with the prescribed procedure in passing the regolution 
and in “the absence of any evidence to show that this was not 
the case. I agree with the learned Subordinate Judge that the 
` resolution passed by the Taluk Board was legal. 


Mr. Sankara Aiyar next challenges the validity of the re- 
solution on the ground that it seeks to give effect to the reduc- 
tion from a date anterior to the date of the passing of the reso- 
tion, ùe., from Ist April, 1933. 


` This contention is perfectly sound. ‘There is no jurisdiction 
in the Taluk Board to give retrospective effect to the resolution. 
But the fact that the Board seeks to give retrospective effect 


to it does not render the resolution illegal in toto; only the. 


Board cannot give effect to the resolution from 1st April, 1933. 


The next point urged by Mr. Sankara Aiyar is that notice 
of this reduction was given to his client on the 22nd May, 1933 


and that his client’s salary, can only be reduced after the expiry — 


of three months from the date of the said notice under r. 19 
framed by the Local Government in this behalf.. The said rule 
runs thus: 

“(Unless it contains an express statement to the contrary, an order for 
the abolition of an appointment or for the reduction of emoluments of an 
appointment shall not be brought into operation before the expiry of three 
months after notice has been given to the officer or servant whose services 
are to be dispensed with on such abolition or reduction,” 


The Taluk Board relies upon the words ‘‘unless it contains an 
express statement to the contrary’’ and contends that the fact 
that it chose to express in its resolution that the resolution 
should have effect from Ist April, 1933 would amount 
to a ‘‘statement to the contrary’’ within the meaning of 
that rule. I am not inclined to agree with this contention. I 
have already expressed the opinion that the order of the 
Taluk Board giving retrospective effect to its resolution is illegal; 
such an illegal order cannot be availed of for the purpose of 
seeking the benefit of the exception contained in the rule. What 
the Board should have done is that it should have expressed in 
the resolution itself that the order would be given immediate 
operation, ùe., from the date of service of notice. It has not 
done so and the Board is not therefore entitled to reduce the 
plaintiff’s salary until the expiry of three months from the date 
on which he was served with notice. The result is that the 
plaintiff will be entitled to draw his salary at Rs. 70 a month 
from 1st April, 1933 until the expiry of three months from 22nd 
May, 1933. I must therefore set aside the decree of the lower 
Court and give a decree in favour of the plaintiff for Rs. 27-1-2. 
In the circumstances of this case I ‘direct each party to bear 
his own costs throughout. 


. . Leave to appeal is refused. 


K.S. — — Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Kine AND Mr. Justice LAKSHMANA 
Rao. 


Ammu Pujary . - .. Appellant” 
f (Accused—Prisoner). 


Criminal trial—Murder—Death caused in exercise of Wight of private 
defence—What is to be proved. 


When an accused person commits an act of violence upon another 
person in circumstances which prove that he is apprehending further vio- | 
fence from that person, nothing further need be proved to establish , that 
he is acting in the exercise of his right of self-defence. Accordingly 
where the deceased struck the accused with a stick and was prepared to 
strike him a second time and the accused took out his knife and stabbed 
the deceased, it is wrong to throw upon the accused the burden of proving 
that he had in fact consciously exercised his right of self-defence when he 
used his knife, i 


Appeal against the order of the Court of Session of the 
South Kanara Division in C.C. No. 19 of 1941. 


Appellant not represented. 
The Publie Prosecutor for the Crown. 
The Judgment of the Court was delivered by 


King, J.—The appellant has appealed from jail against his 
conviction. by the learned Sessions Judge of South Kanara on two 
charges, one for the .murder of the deceased Giriappa and 
secondly for causing hurt by a dangerous weapon to P.W. 8. 
The learned Judge in convicting the appellant of murder has 
held that he did not kill Giriappa in exercising the right of pri- 
vate defence. It seems to us that the learned Judge’s reasoning 
in regard to this part of the case is open to much criticism. The 
learned Judge concedes in paragraph 11 of his judgment that, 
according to the case for the prosecution itself, facts were estab- 
lished which gave the appellant the right of private defence. 
The facts were that the deceased had ‘struck him “with a stick 
and was prepared to strike him a second time and the learred 
Judge held that there were grounds for his apprehending 
that hie would be hurt. But in paragraphs 11 and 12, the learn- 
ed Judge unduly stresses the proposition that the appellant must 
prove that he bona fide believed that he was about to be killed or 
to suffer grievous hurt before he can plead the right of private 
defence at all. This mistaken view is repeated at the conclusion 
of paragraph 13; and in paragraph 15 the learned Judge in ana- 
lysing the situation does so, so subtly as to require the appellant 
to prove that he had what he calls the ‘*problem’’ of self-defence 
before his mind and that with that ‘‘problem’’ in view, he deli- 
berately took the action he did in order to save his life. By this 
kind of reasoning the learned Judge has of course excluded any 
possibility of consideration of a plea that the appellant was justi- 
fied in defending ‘himself but had exceeded his right of self- 
defence. and therefore his offence might be reduced from the 
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offence of murder to that of culpable homicide not amounting to 
murder. e We desire to make it clear that, when an accused per- 
son commits an act of violence upon another person in gircum- 
stances which prove that he is apprehending further violence 
from that person, nothing further need be proved to establish 
that the accused is acting in the exercise of his right of self- 
defence. Circumstances themselves show that unmistakably, 
and the learned Judge is wrong in throwing upon the accused the 
burden of proving that he had in fact consciously exercised his 
right of self-defence when he used his knife. Of course situa- 
tions are conceivable in which, in spite of the fact that some vio- 
lence is being used against an offender, he regards that violence 
as negligible and he acts with the deliberate intention of killing, 
and without any intention at all of defending himself. But these 
circumstances have not been made out in the present case. It 
is clear from the evidence that physically speaking the deceased 
was a more robust man than the appellant. It is clear that he 
used a fairly stout stick in order to beat him and threaten him. 
One can only therefore make the natural presumption that, when 
the appellant took out his knife and stabbed the deceased, he was 
doing so in order to prevent his receiving any further injuries 
himself. 

The question then arises whether the appellant was so far 
justified in his action as to be entitled to an acquittal or whether 
his offence amounts to culpable homicide not amounting to mur- 
der. We are unable to hold that the appellant has made out any 
facts sufficient to show that he was justified in causing death. 
His case was that he received blows upon the head but none of 
the prosecution witnesses admits any such fact. They speak of 
the one blow delivered by the deceased as falling upon the appel- 
lant’s person or body. The appellant was medically examined 
on the 15th January, which was nine days after the offence and 
there were no marks of any injuries then found upon him. It 
seems clear from that fact that no serious blow can have been 
inflicted upon him by the deceased. It is of course for the ap- 
pellant to make out that circumstances existed which would justi- 
fy his causing the death of the deceased. This, in our opinion, 
he has quite failed to make out. On the other hand, as we have 
already pointed out, the circumstances which are held to have 
been proved by the learned Judge himself according to the evi- 
dence for the prosecution show beyond doubt that in using 
his knife the appellant must have been acting in the exercise of 
his right of self-defence and must have exceeded that right be- 
cause all that he could reasonably have apprehended was the 
infliction upon himself of simple hurt. 

In these circumstances we set aside the conviction for murder 
and convict the appellant instead of culpable homicide not 
amounting to murder, and for this offence sentence him to rigo- 
rous imprisonment for five years. The conviction and sentence 
under S. 324, Indian Penal Code are confirmed and we order 
that the sentences shall run concurrently. 

.K. S. Conviction and sentence varied. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HORWILL. M 


Peri Rameswara Sarma and others ... Peittioners* 
i (Accused). 


Madras Gaming Act (III of 1930), Ss. 5 and 10—Order confiscating 
the money on the persons found in a common gaming house—W hen proper. 


If the Magisirate is satisfied that the persons found in a common 
gaming house mtended to use the money found on their persons for the 
purpuse of gaming, he 1s entitled to order such money to be contiscated. 

Petitions under Ss. 485 and 489 of the Code of Criminal Pro- 
cedure, 1898, praying that the High Court will be pleased to re- 
vise the judgment of the Court of the Sub-Divisional First Class 
Magistrate of Amalapuram, dated 4th March, 1941 and passed in 
C.A. Nos. 22, 17 and 19 of 1941 (C.C. Nos. 198, 171 and 181 of 
1940, Sub-Magistrate’s Court, Amalapuram). 

Y. Viyyanna for Petitioners. 

The Public Prosecutor for the Crown. 


The Court made the following 

OrpER.—The petitioners were found in a common gaming 
house and all of them, with the exception of the 14th—and possi- 
Liy of the 28th—accused, were found gaming. At the time of the 
search all the money found on their persons was seized by. the 
Police; and the Magistrate ordered the confiscation of all that 
money. That order was upheld on appeal. These petitions were 
admitted on the question as to how far the Magistrate was justi- 
fied in ordering the confiscation of the money found on the per- 
sons of the petitioners. 

S. 5 of the Madras Gaming Act authorises the police officer 
making the search 

“to seize all instruments of gaming and all monies and securities for 
money and articles of value reasonably suspected to have been used or in- 
tended to be used for the purpose of gaming which are found therein... .” 
Under S. 10 of the same Act, the trial Magistrate may order all 
or any of the articles seized or the proceeds of the same to be 
forfeited. It is thus seen from these two sections that there is 
no necessity on the part of the prosecution to prove that the 
money seized from persons in the gaming house was used or even 
intended to be used for gaming; because thé Police are entitled 
to seize on reasonable suspicion. Where the Magistrate consi- 
ders that the articles were seized! on reasonable suspicion, he is 
entitled to order them to be confiscated. It is extremely difficult 


‘to be sure in any case whether or no money found on a person in 


a gaming house is intended to be used for purposes of gaming. A 
man might take a large sum of money in his pocket hoping to win, 
and therefore to use very little money. Yet he may be prepared, 
if necessary, to stake the whole of what he has in his possession, 
rather than leave the gaming house a loser. Both the Magistrates 
have brought their minds to bear on this question and they were 
satisfied that all the petitioners intended to use the money found 


*Crl.R.C. Nos. 698 to 700 of 1941. ' 15th October, 1941. 
(CrLR.P. Nos. 656 to 658 of 1941). 
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on their persons for the purpose of gaming. I am unable to say 
that thefe is no foundation for such a finding. 
A Special plea has been made with regard to aceused’14 and 
28, who were said not to have been gaming at the time. The judg- 
ment discloses that the 28th accused was found gaming; but even 
if he was not, I find it difficult to distinguish the case of these 
two petitioners from the others. It may be true that they were 
not gaming at that moment; but under S. 5, they may be presum- 
ed to have been there for the purpose of gaming. If so, they may 
have won that money just before the raid was made or may have 
intended to play with that money afterwards. Under these cir- 
cumstances, I do not find any reason to interfere with the very 
wide discretion which the Magistrate has in a matter of this kind. 
The petitions are dismissed. 
K.S. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f Present :—Mr. Justice KUNHI Raman. 
The Malabar District Board, Calicut through the 
Collector of Malabar District as Special Officer 


of the Malabar District Board ..  Petitioner* 
(Defendant) 
v. i 
The United Motor (Coimbatore), Ltd. by manag- 
ing agent G. Doraiswami Naidu san Respondent 
(Plaintiff). 


Madras Local Boards Act (XIV of 1920), S. 166 (4)—Plying motor bus 
without licence--Prosecution—Comnounding on receipt of larger amount than 
actually levibale as licence fee—Right to refund of excess paid. 

It ig not open to a District Board to levy a larger sum than that per- 
missible under the Local Boards Act for granting a licence. If a larger 
amount than what can be legally levied is recovered, the party making the 
payment can seek legal redress. R. 7 of the rules framed under the Act 
refers to the fee legitimately collected and not to any fee that was not legally 
payable but was collected. 

Accordingly where on notice of prosecution being served on the owners 
of a motor bus for plying the same without obtaining a licence they nego- 
tiated with the District Board claiming that by virtue of S., 166 (4) of 
the Local Boards Act they were liable to pay only one-third of the licence 
fee in addit‘on to the compounding fee-since the full licence fee had been 
paid to another District Board, but the District Board did not accept the 
contention and thereupon the owners paid the full fee for getting the pro- 
secution compounded, and later sued for refund of two-thirds of the fee 
paid, 

Held, that the excess levy will have to be refunded though the conduct 
of the owners of the bus in plying it without a licence was improper, 

Petition under S. 25 of Act IX of 1887, praying that the High 
Court will be pleased to revise the deeree of the Court of the Dis- 
trict Munsif of Calicut, dated 3rd August, 1939, and passed in 
S.C.S. No. 1547 of 1938. 

P. Govinda Menon for Petitioner. 

K. Rajah Aiyar and V. Seshadri for Respondent. 

The Court delivered the following 

JupGMENt.—The- defendant Board is the petitioner. The suit 
was for recovering two-thirds of the licence fee paid by the.plain- 
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tiff-company in respect of a motor bus that was plying within the 
limits of the petitioner-District Board. The trial Court has 
decreed’ the suit and from that decision this civil revision petition 
is filed. 


To appreciate the arguments advanced on behalf of the peti- 
tioner, it is necessary to set forth: briefly the facts of the ‘case. 
The plaintiff-company owning a number of motor buses plying 
in the Coimbatore District and also in the neighbouring District 
of Malabar used a motor bus on the roads of the Malabar District 
in the Ist quarter of 1937 without obtaining a licence for such use 
from the District Board of Malabar. This was detected and the 
plaintiff was prosecuted under the Local Boards Act of 1930, then 
in force. When notice of the prosecution was served on the plain- 
tiff-company, they started negotiations with the object of com- 
pounding the prosecution. In the course of the correspondence 
that passed between the parties, the District Board of Malabar 
informed the plaintiff-company that the prosecution would be 
withdrawn in case. the full licence fee for the first. quarter of 1937 
together with Rs. 7-8-0 prescribed as the compounding-fee was 
paid by the plaintiff-company. The plaintiff-company then point- 
ed out to the Malabar District Board that under the provisions of 
S. 166 (4) of the Local Boards Act, since the full licence fee was 
paid for the vehicle in question to the District Board of Coimba- 
tore, it would be enough if one-third the licence fee was paid to 
the District Board of Malabar. The section provides for only this 
amount being levied when a licence to ply such a vehicle is grant- 
ed in an adjacent District. To that letter there was no response 
from the District Board of Malabar. Thereupon, the plaintiff- 
company paid up the full licence fee of Rs, 195 together with. 
Rs. 7-8-0 being the compounding-fee and applied to the District 
Board for refund of two-thirds of Rs. 195. The prosecution was 
compounded by the District Board, but the District Board 
refused to refund two-thirds of the licence fee. Thereafter the 
suit referred to above was filed for recovering that amount and 
it has, been decreed as already stated. 


The learned counsel for the petitioner argues that the plain- 
tiff-company was estopped from claiming refund of two-thirds 
the amount of the tax and that in anv event, the payment having 
been made voluntarily, r. 7 of the rules framed under the Local 
Boards Act of 1920 would apply according to which an applica- 
tion for refund was not maintainable in the circumstances. 


T am not satisfied that any question of estoppel arises. There 
is a definite fee prescribed for compounding a criminal prosecu- 
tion and that is Rs. 7-8-0. This amount was paid by the plaintiff- 
company. There is no provision of law under. which the District 
Board can recover anything more than one-third the prescribed 
Hieenee fee in respect of the motor vehicle in the present ease. 
The circumstances in which the payment was made show clearly 
that it was not a voluntary payment. Both before and after the 
pavment, the nlaintiff-comnany had vut forward its contention 
that it was liable to pay onlv one-third the licence fee and not the 
full licence fee which was claimed bv the District Board. It may 
be open to the District Board to refuse a licence, It may also be 
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open to the District Board to refuse to compound a criminal pro- Malabar 
secution® But it is certainly not open to the District Board to levy District 
a larger sum than that which is permissible under the Local Board, 

Boards Act for granting a licence. In the present case that was Calicut 


what actually happened. If a larger amount than what can be GN a 


legally levied under the Act is recovered, it is open to the party (Coimbatore) 
who has made such a payment to come to a Court of law and ask Ltd: 
for redress. 

The conduct of the plaintiff-company in plying a bus clan- ‘ 
destinely without obtaining a licence and without paying the 
licence fee can certainly not be regarded as correct or honourable, 
but these considerations cannot justify collection of a larger 
-amount as licence fee than what is permitted by the statute re- 
lating to the subject. 

The provisions of r. 7, relied on by the learned counsel for 
the petitioner cannot also be of any use to the petitioner. The 
opening words of r. 7 are: “The fee paid for the grant or rene- 
wal of a licence shall not be refunded..... ” Reference is cer- 
tainly made in this clause to the fee legitimately collected and 
not to any fee that was not legally payable but which was col- 
lected. It is not stated that in the present case any licence was 
issued. As a matter of fact the payment was made for the first 
quarter of 1937, after the expiry of that quarter. In these cir- 
cumstances, it seems to me that the decision of the lower Court 
in respect of two-thirds the licence fee ig correct and there is no 
ground for interference. But this is certainly not a ease in which 
the respondent-company should be allowed any costs either here or 
in the Court below in view of their conduct. Therefore, the order 
of the lower Court awarding costs to the respondent shall be set 
aside. This is also not a case in which the plaintiff should be 
allowed any interest on the amount of the excess payment. The 
decree shall, therefore, be only for Rs. 130 without anv order for 
costs either here or in the Court below. The decree of the lower 
Court shall be amended accordingly. 

KS. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice SOMAYYA. 


Sri Raghava Doss Jee Varu .. Appellant* 
(Deft.) 

Di 
Minor Sarju Bayamma ... Respondent 
(PIF). 


Hindu law—Byragis—Marriage—Both parties Byragis—Validity of mar- 


k Raghava 
mage. Doss Jee 
The Byragi seet is one to which the members of the various castes— v 

Brahmins, Sudras, Vaisyas and Kshatriyas—may be admitted and a Sarju 
person who becomes a Byragi ceases to belong to the original caste and a Bayamma, 
marriage between a Byragi male and a Byragi female is valid even if 

they belonged to different castes originally. ° 


Adwaita Das v. Latit Mohan Mohanti, A.I.R. 1930 Cal. 57, referred to. 


‘Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor in A.S. No. 57 of 1989, preferred against the 
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deeree of the Court of the District Munsif of Chittoor in O.S. - 
No. 120 of 1988. . 


A. Viswanatha Aiyar and A. Ramaswami Atyar for Appel- 
lant. 


K. Rajah Atyar and V. Seshadri for Respondent. 
The Court delivered the following 


Jupement.—The finding of the learned District Judge is that 
both the plaintiff and the defendant are Byragis. As explained 
in the case of Adwaita Das v. Lalit Mohan Mohanti}, the Byragi 
sect is one to which the members of the various castes—Brahmins 
Sudras, Vaisyas and Kshatriyas—all may .be admitted. There 
are no special ceremonies for such admission and once a person 
becomes a Byragi, he ceases to belong to the caste to which he’ 
originally belonged. Cuming and Pearson, JJ., dealing with a 
case of Byragis in the case just referred to say this: 

“The presumption is always in favour of the legality of a marriage 

and it has not been shown to my satisfaction that a formal admittance to 
the sect is a necessary preliminary on the part of the woman to constitute 
a legal marriage among the Byragis”. 
They also held that the marriage of a Byragi with a female of 
another sect cannot be annulled and that it cannot be held to be 
invalid. They referred to an earlier case where it was held that 
9, Byragi may marry an agriculturist woman and that the minor 
restrictions of Hindu law as to the classes with which a Byragi 
may’ or may not marry cannot with propriety be applied in the 
absence ‘of proof of special custom. They say: 

“Further bearing in mind that the Byragi as a sect appears to repu- 

diate ceremonies and forms as much as possible this would be probably 
unlikely... .. Strictly speaking a Byragi is vowed to a life of celibacy 
though that does not necessarily make the marriage illegal, Sir Guroo Das 
Banerji in his Tagore Lectures (p. 249), said that owing to their belief in 
the inefficacy of ritual observances choice in matrimony among the Byragis 
is very little fettered.” 
In this case having regard to the fact that both the plaintiff and 
the defendant are Byragis, the further question whether a mar- 
riage of a male belonging to a higher caste with -a woman of a 
lower caste is valid or not does not arise. 

It is argued by Mr. Viswanatha Aiyar that the finding that 
the plaintiff was a Bvragi is not based upon any evidence. The 
plaintiff describes herself as a Byragi in the plaint. In the 
written statement bevond stating that she was the offspring of 
2 Byragi male with a Sudra woman, there is no’statement made 
that she is not a Byragi. What exactly are the rules governing 


“the question whether a particular person is or is not a Byragi 


are not stated and it is not clear that the danehter of a Byragi 
bv a Sudra woman could not be a Bvragi herself. When a plain- 
tiff describes herself as a Byragi and that statement is not denied 
by the defendant, it is enough to sustain the finding of the lower 
appellate Court that the plaintiff also is a Bvragi. 
The second appeal is accordingly dismissed with costs. 
Leave refused. 


KS. —_—— Appeal dismissed. 





1. ADR, 1930 Cal. 57 at 58. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prisent:—Mr. Justice VENKATARAMANA Rao AND Mr. 
Justice HORWILL. 4 


Rao Sahib V, Subbayya and others ... Appellants* 
(Counter petitioners) 
Vv. 

©. T. Machayya and another ... Respondents 
(Petitioners). 
Companies Act (VII of 1913), S. 235—Scope—Liability of past direc- 
tors for loss occasioned by their misfeasance—Applicability of the section to 

non-feasance as well as misfeasance, 


A director signed a prospectus without caring to ascertain what the ante- 
cedents of the other directors were or how the Company was going to be 
worked or who the partners of the firm of managing agents were, but nearly 
12 days before the declaration under S. 103 of the Companies Act was sent 
to the Registrar of the Joint Stock Companies and betore the Company 
commenced business he resigned, 


Heid, that in the circumstances it cannot be said that he was guilty of 
any misfeasance by reason of which any pecuniary loss was sustained by the 
Company. 


To become a: director of a Company by accepting a gift of shares 
without paying for them is a misfeasance, Where such a director continued 
to act as director and in spite of the auditor’s report exposmg the fraud of 
the Company did not make any enquiries or take any steps, but joined in a 
resolution condemning the auditor’s report and signed the balance sheet 
sanctioning the remuneration to-the managing agenis he ig guilty of gross 
and wilful negligence and clearly of misteasance, S. 235 of the Compames 
Act does not prima facie exclude non-feasance., lt would apply to every act 
whether of commission or omission which is a breach of duty to the Company 
in consequence whereof loss to the Company results, 

Appeals against the order of the District Court of Bellary 
dated 15th March, 1988, and passed in I.A. No. 489 of 1987, in 
O.P. No. 21 of 1936, on the file of the High Court, Madras, ete. 


V. ©. Gopalarainam for V. R, Nataraja Aiyar and A. 
Bhujanga Rao for Appellants. . 


D. R. Krishna Rao for Respondents. 
The Judgment of the Court was delivered by 


Venkataramana Rao, J.—These four appeals arise out of an 
order passed by the learned District Judge of Bellary under 
S. 285 of the Indian Companies Act in the liquidation of Hospet 
Sugar Mills Limited. The directors past and present of the 
said Company were sought to-be made liable in respect of various 
acts of misfeasance committed by them in consequence whereof 
the Company suffered loss. During the course of the hearing of 
the petition the Official Liquidator ‘confined himself to the claim 
against them for Rs. 25,000 which was paid as and for remunera- 
tion of Messrs. Johnson & Co., the Managing Agents of the said 
Company, and the income-tax on it. In respect of the said sum 
R. Narasinga Rao, the appellant in C.M.A. Nos. 576 and 577 of 
1938 was made liable for Rs. 25,000, Rao Sahib V. Subbayya the 
appellant in C.M.A. No. 501 of 1938, for Rs. 5,000 and Rao Sahib 
V. Dharmalingam Pillai, for Rs. 10,000. Before dealing with 
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the question of liability, it will be very necessary to know. the 
history of this Company, its formation and its subsequent work- 
ing until the date of its liquidation. This Company as appears 
from the evidence was the creation of one C. M. Mehta, who is 
a resident of Bombay and claims to be a share broker and whose 
antecedents are not at all known to anybody. He conceived the 
idea of starting this sugar mills with the aid of his relations, his 
own. wife, Mrs. Mehta, his sister-in-law and her husband, R. Nara- 


singa Rao. This Narasinga Rao was originally a copyist in the 


Anantapur District Court, later became a Local Fund contractor 
and absolutely had no connection with any sugar business. He 
was associated in the formation of the said Company and .also 
in its subsequent working until the date he severed connection 


‘with the Company. The constitution of this Company from time 


to time discloses a deep scheme of fraud laid out by Mehta, On 
the 27th April, 1933, a consent statement was submitted to, the 


Sub-Registrar of Assurances which was signed by Mehta, his wife, 


R. Narasinga Rao and R. C. Dalal, the nephew of Mehta. ‘Within 
two or three days after that submission of the statement, there 
was a change in the directorate, Mehta, his wife and R. C. Dalal 
having resigned and in their places Rao Sahib V. Subbayya, Rao 
Sahib V. Dharmalingam Pillai, Mr. McGavin and Mr. ©. J. Court 
having been appointed. Rao Sahib V. Subbayya and Rao Sahib 


+ 


V. Dharmalingam Pillai were recruited on the specific under- 


-standing that they need not pay for.their qualification shares, As 


observed by the learned District Judge both of them had titles 
and Rao Sahib. Y. Dharmalingam Pillai was besides an M.L.C. and 
an Honorary Presidency Magistrate. Mr. McGavin and Mr. ©. J. 
Court were recruited for the sake of European names so that 
the publie may be taken in. Mr. McGavin described in the pros- 


‘pectus as a motor engineer was a mechanic in a toddy contrattor’s 


lorry living in a small house in Bellary on a-rent of Rs. 3 per 


month. The antecedents of Mr. ©. J. Court are not known and 


he died before the proceedings commenced, though his status seems 
to have been no better than that of McGavin. One Mr. Hackett 
was appointed secretary of this Company. He had absolutely 
no experience of business, much less of sugar business. The object 
of the Company was to attract a large capital and this Company 
succeeded in getting nearly two lakhs of rupees. Mehta also at 
the same time brought into existence three other companies and 
their constitution is very curious. Messrs. Johnson & Co., were 
appointed as the Managing Agents: of the Company under a con- 
tract, dated 27th March, 1933, (Ex. Y) in and by which they were 
allowed Rs. 1,000 per month for the management and 10 per cent. 
of the profits. The partners ‘of this Company. are Narasinga Rao 


-and his wife, the mother of Mehta and an infant son of Mehta, 18 
.months old. The partners are therefore Mehta and his relations 


and except Narasinga Rao the others are ladies and an infant who 
can hardly be expected to undertake the management of a sugar 
concern. Another Company which was brought into existence was 
the Eastern Underwriters Syndicate and its partners are the 
nephews of Mehta who disclaim all responsibility thereon on the 
ground that their signatures were forged by Mehta. There was 
another Company called the Thakore & Co., whose constitution is 
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a mystery and to whom a sum of Rs. 59,000 was advanced for the 
purpose of erecting a factory. As the learned Judge points out in 
parageaph 12 of his order ` . 

“these facts show that the control of this Company was directly or in- 
directly in the hands of Mehta and his various manifestations as Messrs. 
Johnson & Co,, (by his wife, mother and his brother-in-law until 15th July, 
1934), as the Eastern Underwriters Syndicate and as Thakore & Co., and that 
the directors of the Company were his relations or other persons completely 
under his influence with the exception of V. Subbayya, V, Dharmalingam, 
and later of Sirdar Kanjilala, while V. Subbayya and V. Dharmalingam were 
recruited under conditions suggesting that all that was desired was to make 
use of their titles for the attraction of investors without anticipating that 
they would interfere in the working of the Company as they lived in Madras”. 
As already stated, the Sugar Mills Company was incorporated on 
27th April, 1988 and the prospectus was issued on 8rd May, 1933 
and it was anticipated that the factory for manufacturing sugar 
would be ready to start work by December, 19384. Although a 
sum of Rs. 57,000 is shown as spent on factory and equipment, 
no factory was ever erected except a few small buildings. The 
Company was voluntarily wound up by a resolution of the direc- 
tors, dated 18th December, 1935, and in January, 1936, Bhima 
Rao, who was acting ag the legal adviser of the Company was ap- 
pointed voluntary liquidator, and an original petition (O.P. No. 
21 of 1936) for the winding up of the Company subject to the 
supervision of the Court was presented to the High Court when 
Mr. C. T. Machayya was appointed additional liquidator. It is 
‘admitted that no proper accounts were ever kept. For the purpose 
of audit the accounts were cooked up in March or April, 1934 
and the report of Mr. Batliboi (Ex. N) revealed a deplorable state 
of affairs. A reply to this report was given by Messrs. Johnson & 
Co., and the meeting, dated 15th July, 1934, presided over by Dhar- 
malingam Pillai accepted the explanation given and condemned 
Mr. Batliboi’s conduct. As the learned Judge remarks, it is diffi- 
cult to imagine that anybody could have been satisfied with the 
explanation. Mr. Batlboi pointed out among other things that 
the entry in the cash book of Rs. 50,000 as received wag false, 
and there was no satisfactory evidence to show that a sum of 
Rs, 59,000 was paid to Messrs. Thakore & Co. He has also said 
that he had considerable difficulty in getting the books, that many 
of the books were stated to be missing and that the books produced 
before him as rough and fair cash books appeared to him to have 
been fabricated. The explanation that was given was only an 
attack against Mr. Batliboi and the answers given to various charges 
would not appear to any prudent man to be at all convincing. 
There was a subsequent audit by Messrs. Sharp & Co., whose report 
was not satisfactory and things were allowed to be drifted on in 
the same state as it was before, the result of which was that nearly 
all the money that was received by the Company disappeared and 
when the liquidators took charge, there was a cash balance of 
Rs. 2-1-6. It may be stated that V. Subbayya tendered his resig- 
nation on 18th August, 1933, that is, even before the Company 
had been formed. Dharmalingam Pillai resigned on 24th June, 
1935 and Narasinga Rao ceased to have connection with the Com- 
pany in July, 1984. 

In the light of the above facts the question is how far the 
appellants in the various appeals are responsible for the payment 
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of the remuneration of Rs. 25,000 to Messrs. Johnson & Co. We 
will first consider the case of Rao Sahib V. Subbayya, ethe ap- 
pellant in C.M.A. No. 501 of 1938. It is no doubt true that he 
signed the prospectus, dated 3rd May, 1933, without im the least 
caring to know what the antecedents of the other directors were 
or knowing about the way in which the Company was going to 
be worked and who the partners of Messrs. Johnson & Co., were. 
But on 18th August, 1988, he tendered his resignation, that is, 
nearly 12 days before the declaration under S. 103 of the Com- 
panies Act was sent to the Registrar of the Joint Stock Com- 
panies and before the Company commenced business. It cannot 
be said therefore that he was guilty of any misfeasance by reason 
of which any pecuniary loss was sustained by the Company and 
it is in evidence that whatever payments were made. to Messrs. 
Johnson & Co., it was after July, 1934, i.e., nearly a year after 
the date of his resignation. We are therefore of the opinion that 
the finding of the learned Judge in so far as he holds him res- 
ponsible should be set aside and the appeal allowed. But having 
regard to his conduct in signing the prospectus, we deprive him 
ot his costs throughout. 


The case of Dharmalingam Pillai stands on a different foot- 
ing. Both Subbayya and Dharmalingam Pillai agreed to be direc- 
tors on the promise held out to them by Mehta that they need not 
pay for their shares. In the case of Subbayya the shares in favour 
of the wife of Mehta were transferred while in the case of Dhar- 
malingam Pillai, though he was declared to be the holder of shares, 
he did not pay anything for them. Becoming a director by accept- 
ing a gift of shares without paying for them is a misfeasance. 
No doubt he cannot be rendered liable for the loss in respect of 
this act of misfeasance because no charge has been framed against 
him. But the fact remains that he began his connection with 
the Company with an act of misfeasance. This fact and the pros- 
pect of earning director’s fees were the sole motive which induced 
him to become a director. He could not have known Mehta earlier. 
Before he signed the prospectus it was his duty to have acquaint- 
cd himself with the antecendents of Mehta and also of the other 
directors and furthermore, who the partners of Messrs. Johnson 
& Co., were. He signed the prospectus with the recital that an 
agreement had been or would be entered into with Messrs. Johnson 
& Co. A slight enquiry would have revealed that the directors 
of Messrs. Johnson & Co., were ladies and an infant and Nara- 
singa Rao who is a relation of Mehta and that that Company 
would practically be under the control of Mehta. A reference to 
the agreement of Messrs. Johnson & Co., would have revealed that 
a sum of Rs. 1,000 was to be paid to them from the date of the 
registration of the Company exclusive of all rents of the Company, 
salaries, emoluments and wages paid to the clerks, servants and em- 
ployees of the said Company which are all to be paid out of the 
Sugar Mills. Further they were to be paid 10 per cent. of the 
profits of the Company. It was his duty to ascertain whether it 
would be prudent to entrust the management of the Sugar Mills 
Company to Messrs. Johnson & Co., on such a very heavy remune- 
ration. No prudent man would consent to the management of 
the Sugar Mills to a firm constituted as Messrs. Johnson & Co., 
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were. He must have also known who the Eastern Underwriters 
Syndicdte were, which again was the creation of Mehta. There 
may be cases where a director can confide in a co-director or 
directors whose antecedents were well-known and whose capacity 
for business management was well-tried. But there was absolu- 
tely no reasonable ground for Dharmalingam Pillai to confide in 
Mehta whom he could have only met for the first time when 
a request was made to hecome a director of the Company and it 
does not appear from the evidence that either at that time or at 
any time subsequently Dharmalingam Pillai ever cared to find out 
what the antecedents of Mehta were and whether it was prudent 
on his part to continue to confide in him. Whatever may be the 
justification until 15th July, 1934, we think that after that date 
his passivity is inexcusable. The audit report of Batliboi & Co., 
which exposed the frauds of the Company should have put Dhar- 
malingam Pillai on enquiry as to the antecedents of Mehta and 
particularly as to the propricty of Messrs. Johnson & Co., conti- 
nuing to be the Managing Agents of the Sugar Mills or of pay- 
ment of any remuneration to them. But it is rather surprising 
that he should have accepted the explanation of Johnson & Co., 
which condemned Batliboi’s report on grounds which no man exer- 
cising some reasonable care would ever accept. He presided at 
the meeting and was a party to the resolution which condemned 
Batliboi’s report. He signed the balance-sheet which sanctioned 
a remuneration of Rs. 13,000 to Messrs. Johnson & Co. It was 
between July and Novemher, 1934, that a sum of about Rs. 6,000 
was paid to Johnson & Co., and this could not have happened if 
Dharmalingam Pillai had taken steps to satisfy himself whether 
the allegations made in Batliboi’s report were correct and whether 
it would be wise or safe to continue the management by Messrs. 
Johnson & Co., and whether they were entitled to be paid the 
remuneration which was stipulated for according to the agreement 
having regard to the way in which the Company was managed and 
particularly in view of the serious allegations made by Batliboi 
that all the account books put before him appeared to be fabricat- 
ed. We are therefore clearly of the opinion that Dharmalingam 
Pillai was guilty of gross and wilful negligence and clearly guilty 
of misfeasance within the meaning of S. 235 of the Act. Mr. V. C. 
Gopalaratnam cited to us a number of cases to show that S. 235 
would not apply to a case of mere non-feasance. S. 235 does not 
prima facte exclude non-feasance. In our opinion the section 
would apply to every act whether of commission or omission which 
is a breach of duty to the Company in consequence whereof loss 
to the Company results. Mr. Gopalaratnam laid considerable em- 
phasis on In re Etic, Timitedi, for the position that the section 
would not apply ‘to a case of non-feasance but that decision 
does not support him. Maugham, J., after reviewing all authori- 
ties sums up the position thus: 

“Tt (S. 215) is limited to cases where there has been something in the 
nature of a breach of duty by an officer of the Company as such which has 
caused pecuniary loss to the Company”. 

This would take in non-feasance also. In the earlier portion of 
the judgment he refers to Ex parte Pelly? and to the view of 


1, (1928) 1 Ch. D. 861. 2. (1882) 21 Ch.D. 492. 
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Sir George Jessel, M.R., viz., that S. 215 would apply to every wrong- 
ful act by the director, manager, liquidator or other officer of the 
Company either of the nature of misfeasance or of the amature 
of a breach of trust in a wide sense including no doubt a breach 
of trust by negligence or something of that kind. No doubt lan- 
guage is used in some of the cases that mere negligence is not 
enough but there should be gross negligence but it is unnecessary 
to deal with those cases because as we have already stated 
on the facts of this case it is clear that Dharmalingam Pillai was 
guilty of gross negligence which would be misfeasance within the 
section. He not only did not exercise that amount of reasonable 
care which was expected of him as a director in ascertaining the 
tive state of affairs of the Company but also wilfully shut his 
eyes to it until a very late stage. The only question is, what is 
the amount for which he should be rendered liable? He is only 
one of the directors and it cannot be said that he was euilty of 
any fraud or corruption. We therefore make him liable for a 
sum of Rs. 5,000. In view cf our findings it is not possible to 
give him relief under S. 281 of the Act, but in assessing compen- 
sation we did take the matter also into consideration. 


In regard to the appeals filed by Narasinga Rao, Mr. Bhujanga 
Rao was not able to convince us that the findings of the learned 
Judge are wrong. Narasinga Rao was associating in the fraud of 
Mehta from the very beginning. He is closely related to Mehta 
having married his wife’s sister. He assisted Mehta in the forma- 
tion of the Company. He was one of the partners of Johnson & 
Co., and in fact the only male partner of ‘that Company. He 
signed the prospectus with the full knowledge of the then state of 
affairs of the Company. It was he that signed the declaration 
to enable the Company to get a certificate under S. 103 of the 
Indian Companies Act. He was a party to the false statement 
made therein that every director of the Company has paid to 
the Company on each of the shares contracted to be taken by him 
and it has been proved in this case that the shares in the name of 
Dharmalingam Pillai were not paid for by him. No doubt he says 
that he was completely a tool in the hands of his wife or Mehta 
but it is not possible to rely on his statement. There can be no 
doubt that he was throughout associated with Mehta in all the 
frauds committed by the latter, in the formation of various com- 
panies by which the funds of the Company were diverted. He . 
signed the contract with Messrs. Johnson & Co., on behalf of Sugar 
Mills. Until he came away from the Company, he was acquaint- 
ed with all its activities. After he ceased his connection in 1934, 
it was his duty to have exposed all the activities of Messrs. John- 
son & Co. If he had done so, the persons interested in the Com- 
pany would have taken proper steps in regard to the affairs of the 
Company, and the subsequent payment of remuneration to Messrs. 
Johnson & Co., would have been averted. He did not do so and 
he is certainly liable for all the loss which the Company has sus- 
tained. He was however not a party to the payment of remune- 
ration to Messrs. Johnson & Co., and in fact no advance was paid 
to them till he severed his connection with the Company. Besides, 
he was only one of the four partners of Messrs. Johnson & Co. 
Taking these circumstances into consideration in assessing the ex- 
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tent of his liability, we think that he should be made liable for a, 


sum of Rs. 10,000. 

Insthe result, C.M.A. No. 501 of 1938 is allowed: and” C.M.A. 
No. 502 of 1938 and C.M.A. Nos. 576 and 577 of 1938 are modifi- 
ed by limiting the compensation to Rs. 5,000 and 10,000 respecti- 
vely. We make no order as to costs in C.M.A. Nos. 501 and 502 of 
1938 but we direct the appellant in C.M.A. Nos. 576 and 577 of 
1938 to pay the costs of the respondent on the amount decreed. 
The Official Liquidators will be entitled to take their costs out 
of the estate. 

A.A.O. No. 576 of 1938 having been set down to be men- 
tioned this day the Court made the following 

Orprr.—The only point argued by Mr. Bhujanga Rao was 
that the decree against his client is not in accordance with the judg- 
ment. This matter was dealt with by the District Judge in para- 
graph 40 of his judgment. That related to the liability for the 
value of the shares. In the judgment the learned Judge directed 
that Narasinga Rao should pay half the value of the shares, viz., 
Rs. 2,550 in the first instance and the balance of Rs. 2,550 should 
be paid by him in case that amount is not recovered from Kanji- 


lala who was made liable for the other half. The decree will ac-. 


cordingly be modified and this order will be incorporated in the 
main judgment which we” delivered. 
“K.S. ee Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice WADSWORTH AND Mr. JUSTICE 
PATANJALI SASTRI. 


Vali Chetti Munuswami Chetti ... .Petitioner.* 

ee v. (Peir. —Judgt.-debtor—Deft.y. 

Vali Chetti Venkataswami Chetti .« Respondents. 
and others. . (Respt.—Pif. and nil). 


Presidenay Small Cause Courts Act (XV of 1882), S. 38—Uncontested 
decree—Amendment after scaling down wnder Madras Act IV of 1938— 
New trial application—Maintainability—Order in independent proceedings— 
If can be called in question under S. 38. 

Though the initial stages of a proceeding under s. 19 of Act IV of 
1938 may properly be regarded as proceedings outside the suit and not in 
any way ancillary to the decree, when once it has been decided to reopen 
the suit and to give effect to the defences under Act IV of 1938 so as to 
pass an amended decree these later stages of the proceedings may properly 
be regarded as proceedings in the suit, resulting in a decree in the suit and 
the defendant who is dissatisfied with such an amended decree on the 
ground that full effect has not been given to the defence which he urged, 
can properly file a new trial application under S. 38 of the Presidency Small 
Cause Courts Act notwithstanding that the original suit was uncontested. 

Quaere: Whether S. 38 of the Presidency Small Cause Courts Act con- 
fers a right to ask for a new trial when an order has been passed in con- 
tested proceedings, which proceedings cannot be described as a suit though 
analogous to a suit. 

Petition under S. 115 of Act V of.1908 praying that the 
High Court will be pleased to revise the order of the Court of 
Small Causes at Madras dated 13th February, 1939 and made 

in F.B. A. No. 415 of 1938 preferred against the order dated 


*O.R.P. No. 2022 of 1939. | 28th August, 1941. 
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24th September, 1938 in-M.P. No. 423 of 1938 in Suit No. 9095. 
of 1934, 


8. A. Seshadri Aiyangar for Petitioner. 


- D. Ramaswami Atyangar and T. P. Kannabhiran for Res- 
pondents. 

The Judgment of. the Court was delivered by 

Wadsworth, J—The petitioner here was the ‘ident Abies 
under a deeree of the Presidency Small Cause Court. The de- 
cree was passed in 1934 without contest. After Act IV of 1938 
came into force a petition was filed under S. 19 of that Act to scale 
down the decree and the decree was scaled down, but not to the 
extent which the judgment-debtor thought proper. The judgment- 
debtor, therefore, filed a new trial application under S. 38 of 
the Presidency Small Cause Courts Act. This application was 
rejected on the ground that the suit out of which the amended 
decree arose was an uncontested suit. The present revision peti- 
tion is preferred against this order and it is contended that al- 
though the original suit was uncontested, when once the applica- 
tion under Act IV of 1938 was allowed, the suit was re-opened 
and it became a contested suit and against the amended decree 
a new trial application would lie. ` 


_ S. 38 of the Presidency Small Cause Courts Act provides 
that, 

. Where a suit has been contested, the Small Cause Court may, on the 
application of either party, made within eight days from the date of. the 
decree or order in the suit..... order a new trial to be held, or alter, set 
aside or reverse the decree or order.......” 

The explanation says, 

“Every suit shall be deemed to be contested in which the decree is 
made otherwise than by consent of or in default of appearance by the 
defendant.” . 


Now it is not denied that the original decree in the Small Cause 
Suit. was passed without contest. Nor is it denied that the ap- 
plication under S. 19 of Act IV of 1938 was contested and 
resulted .in an amended decree and that the amendment did 
not go so far as the judgment-debtor alleged. to be proper. 
Pandrang Row, J., in ©. R. P. No. 2807 of 1939 held in a 
similar case that the effect of a proceeding under S. 19 of the 
Act was to re-open the suit for the purpose of applying the pro- 
visions. of the Act to the decree passed in the suit and that the 
application must be deemed to be an application in the suit and 
after the suit was re-opened as was the case in this applica- 
tion, the suit must be deemed to be a contested one. If this 
position is correct, the civil revision petition must succeed. 


It has, however, been contended by Mr. Ramaswami Aiyan- 
gar for the respondent that this position requires reconsideration 
and a reference has been made to the decision of one of us in 
Satyanarayana v. Peddi Naidu, where it was observed that an 
application under S. 19,of Act IV is not ancillary to the decree, 
but destructive of the decree and is not to be deemed an appli- 





- 1. (1940) 2 M.L.J. 940. 
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cation in the suit, but an entirely separate proceeding. The 
question* under consideration in that case had nothing to do with 
the Presidency Small Cause Courts Act. The question was as 
to the applicability of S. 141 of ‘the Code of Civil Procedure to 
proceedings under S. 19. It is no doubt now established that 
a proceeding under S. 19 of the Act is not a proceeding in exe- 
cution of the decree, but one which gives a new statutory remedy, 
whereby the decree as originally passed is modified in the light 
of a defence not open to the defendant at the time of the ori- 
ginal trial and a fresh decree is substituted for that which has 
been passed. It follows that the proceedings under S. 19 are 
not proceedings under the decree originally passed and at any 
rate until the Court comes to the conclusion that the petitioner 
is entitled to re-open the suit, the proceedings cannot properly 
be said to be proceedings in the suit. But when that first stage 
has been passed and the petitioner has established that he is an 
agriculturist entitled to have the decree already passed modified 
with reference to Act IV can it be said that the proceedings 
thereafter are not proceedings in the suit? 


It is possible to look at the matter in both ways and for cer- 
tain purposes, the whole of the proceedings under S. 19 may be 
regarded as separate proceedings not within the suit, or it is 
possible to regard the proceedings under S. 19 as falling natural- 
ly into two stages, the first being that stage which precedes the 
establishment of the right to re-open the decree, the second stage 
being that which follows the re-opening of the suit and decides 
to what extent this new defence introduced into the suit by the 
provisions of Act IV is entitled to succeed. For the purpose 
of the procedure under S. 19 in respect of adding parties, setting 
aside ex parte orders and so on, it may be convenient and proper 
to regard the whole of the proceedings as a separate petition and 
not a mere continuation of the suit. But when we are consider- 
ing what is the remedy resulting from an amended decree, other 
considerations may arise. We have repeatedly held that when 
under S. 19 of the Act a decree is amended a regular appeal lies 
against that amended decree, while there is no appeal against an 
order refusing to amend a decree. That line of decisions gives some 
support for the distinction between the proceedings anterior to 
the Court’s finding that the petitioner is entitled to have the 
decree amended and the further proceedings to decide how effect 
‘is to be given to the new defence. If the petitioner is found not 
to be entitled to the benefits of the Act then the proceedings end 
with an order on the petition which does not in any way affect 
the decree already passed. The suit is not re-opened and there 
is no particular reason for regarding those proceedings as pro- 
ceedings in the suit. But if the Court decides that the petition- 
er is entitled to the benefits of the Act and that the decree al- 
ready passed has to be re-opened in the light of the new defence, 
it does seem reasonable to regard the Court at this later stage, 
ewhen deciding to what extent the defence under the Act must 
result in the modification of the decree, as having re-opened the 
suit and as acting in continuation of the suit, just as if a fresh 
issue had been permitted to be raised and decided. On this 
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view, effect would be given to the remedy which under tthe Presi- 
dency Small Cause Courts Act is provided for a judgmeñt-debtor 
against whom a decree has been passed after contest, which 
decree requires him to pay more than according to his conten- 
tions is payable. To hold otherwise would be to regard these 
proceedings which result in an amended decree as proceedings 
against which the petitioner has no remedy except in the rare 
cases where the decree can be called in question under S. 115 of 
the Civil Procedure Code. We are, therefore, of opinion that 
though the initial stages of a proceeding under 8. 19 may pro- 
perly be regarded as proceedings outside the suit and not in any 
way ancillary to the deerce, when it has been decided to re-open 
the suit and to give effect to the defences under Act IV of 1938 
so as to pass an amended decree, these later stages of the proceed- 
ings may properly be regarded as proceedings in the suit, result- 
ing in a decree in the suit and the defendant who is dissatisfied 
with such an amended decree on the ground that full effect has 
not been given to the defence which he urged, can properly file 
a new trial application under S. 38 of the Presidency Small 
Cause Courts Act. 


In this view, it is unnecessary to go into the further ques- 
tion which has been elaborately argued, i.e., whether S. 38 of the 
Presidency Small Cause Courts Act confers a right to ask for a 
new trial when an order has been passed in a contested pro- 
ceedings which proceedings cannot properly be described as a 
suit though analogous to a suit. We have had quoted before us 
cases in which it has been held that proceedings under Chapter 
VII of the Presidency Small Cause Courts Act cannot be the 


‘foundation of a new trial application, and there are other cases 


dealing with applications to set aside an ex parte order in a 
‘garnishee proceeding (Murugappa Chetti v. Ranganayakulu 
Chetty! and proceedings under O. 21, r. 50 (2), Civil Procedure 
Code Kanji v. Jwraj?) with reference to which it has been held 


‘that S. 38 has no application. But it is by no means clear that 


S. 38 would not apply to certain types of proceedings and the 
argument based on the language of S. 36 which makes a decree 
and order of the Registrar in a suit or proceedings subject to 
the same provisions in regard to a new trial as if made by a 
Jtidge, is one which has a good deal of force. As, however, it is 
unnecessary in the view which we have taken to decide this 
question, we leave the matter open and do not decide one way or 
the other whether an order in an independent proceeding which 
is not a suit, though it has been contested and ends in a decretal 
order can be called into question under S. 38. 


In the result, therefore, we allow the civil revision petition 


“with costs ‘and remand the new trial application to the Small 


Cause Court for fresh disposal in the light of this judgment. 


K. S. —— Petition allowed. 4 





1. (1910) 21 M.L.J. 525. 
2. (1930) 32 Bom.L.R. 1009. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

. e  PRESENT:—MR. Justice LAKSHMANA Rao. 
Thott¥akath Puthiapurayil alias Kurikkalavita JA 

Kunhabdulla ... Petitioner* (Petitioner) 


v. 
Thottilagath Puthiapurayil alias Kurikkalavita 


Abubacker (minor) and others ... Réspondents (Respondents). 
Madras Mappilla Marwmakkattayam Act (XVII of 1939), S, 20 (1) and 
(3)—Petition wader 8. 20, Cl. (1), and suit for partition under Chapter TI 
of the Act—Suit for partition to be stayed during the pendency of the 
petition, 

Where a petition is filed under S. 20 (1) of the Mappilla Marumakkat- 
tayam Act any suit for partition brought under Chapter III of tho Act, 
will have to be stayed under S. 20 (3) during the pendency of the petition; 
the view that no orders can be passed on the petition till the suit is finally 
disposed of is therefore untenable. 


Petition under S. 115 of Act V of 1908, praying that the High 
Court will be pleased to revise the Proceedings of the Collector of 
Malabar at Calicut in Ref. B 3 No. 6482 of 1940, dated 15th Nov- 
ember, 1940. 

B. Pocker for Petitioner. 

D. A. Krishna Variar for Respondents. 

The Court delivered the following 

JUDGMENT.—The view of the Collector that orders cannot be 
passed on a petition under S. 20 (1) of the Madras Act XVII of 
1939 until the suit for partition under Chapter JII of the Act 
has been finally disposed of, is opposed to S. 20, Cl. (8), which 
requires proceedings under Chapter III to be stayed during the 


-pendeney of the petition under S. 20 (1) and his order cannot 


for that reason be sustained. It is accordingly set aside and the 

petition under S. 20 (1) is remanded to him for disposal accord- 

jng to law. Costs upto date will abide and follow the result. 
K.S. Order set aside and petition remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH. 
G. Narappa Naidu .. Appellanti 
(2nd Defendant) 


v. l 
"Thummalur Chinna Asethu Reddi and another ... Respondents 
. (PI. and Ast Deft.). 
Civil Procedure Code (V of 1908). O. 40—Appoimtment of receiver in 


-execution—Prior attachment, if essential. 

Appointment of a receiver is in itself a form of attachment. The pre- 
sent Civil Procedure Code does not contemplate an attachment as a necessary 
preliminary to the appointment of a receiver in execution, Accordingly a 
receiver appointed without any prior attachment in execution of a decree 
against a mortgagee, to collect the mortgage debt and apply the proceeds 


` towards the decree debt is entitled to get a decree on the mortgage. 


Observations in Palikandy Mammad v. Krishnan Nair, (1916) 30 M.LJ. 
361: LL.R. 40 Mad. 302 at 306, distinguished as based on the old C. P. Code, 
Second Appeals against the decrees of the District Court of 
Cuddapah in A.S. Nos. 50 and 49 of 1936, respectively preferred 


*C.R.P. No. 524 of 1941. 1 9th September, 1941. 
tS. A. Nos. 606 and 789 of 1938 and 
C.M.P. Nos. 1969 and 1970 of 1941. : 16th July, 1941. 
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ee the decrees of the Court of the District Munsif of Nanda- 
lur in O.S. Nos. 326 and 327 of 1935, respectively (0.5. Nos. 867 
and 950 of 1985 D. M. C. Prodattur), and. petitions prayiag that 
in the circumstances therein the High Court will be pleased to 
‘scale down the decree debts in the above Second Appeals according 
to the provisions of Madras Act IV of 1938. 

T., K. Srinivasathathachari for Appellant. 

B. V. Narasu for Respondents. 

The Court delivered the following 


JupGMENT.—In both these appeals the appellant is the pur- 


` chaser from a mortgagor and the suit was filed by a receiver ap- 


pointed to collect the mortgage debt and apply the proceeds to- 
wards the discharge of the debt due by the mortgagee in that 
suit. The only contention of law urged in these appeals ig that 
the appointment of the receiver was invalid without the prior 
attachment of the mortgage debt and that therefore the receiver 
was not entitled to get a decree on the mortgage. Assuming that 
this is a contention open to the defendant in the mortgage suit, 
it seems to me that it is a contention which ‘is devoid of substance. 
It is based on certain observations in Paltkandy Mammad v. 
Krishnan Nair!, where it is stated that the Court cannot appoint 
a receiver except where it has seisin of the property either by a 
suit being pending or by proceedings in execution of a decree 
made in a suit being pending and attachment having been made. 
These observations seem to be based on the wording of the old 
©. P. C., although they were made in a ease arising out of an 
execution of 1912. The present C.P.C., does not appear to con- 
template an attachment as a necessary preliminary to the appoint- 
ment of a receiver in execution and the Privy Council in Rajindra 
Narain Singh v. Sundara Bib, clearly distinguish between cases 
in which execution has to be carried out by attachment and sale 
and those cases in which execution has to be carried out by the 
appointment of a receiver. After all there is no practical reason 
to attach property before appointing a receiver. An appointment 
of a receiver is in itself a form of attachment. Instead of signify- 
ing the Court’s custody by merely affixing process to the property 
or serving it on the owner, an officer of the Court is sent to take 
charge of that property, realise the income and utilise it- under 
the directions of the Court. I am clearly of opinion that an ap- 
pointment of a receiver in execution is not bad merely because 
there has been no prior attachment. 


The appellant has in each of these cases filed a petition under 
Madras Act IV of 1938 praying that any decree to be passed 
against him may be scaled down in accordance with the provisions 
of that Act. These two petitions will be enquired into by the Dis- 
trict Munsif of Prodattur and the decree in these appeals will if 
snecessary be modified in accordance with the decision on these 
- petitions. Subject to these modifications the two appeals are dis- 
missed with costs, one set. 


KS. Sa Appeals dismissed. 


1. (1916) 30 MLJ. 361: LLR. 40 Mad, 302 at 306 
2. (1929) 49 M.L.J. 244: L.R, 52'I.A. 262: ILL.R, 47 “AM, 385 P0). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
s PRESENT :—MR. JUSTICE SOMAYYA. 5 
Kizhakkiniyakath Kunhi Koyamutty Naha Haji Appellant? (PI) 
v 


Veeran and others ... Respondents (Defts.). 


Civil Procedure Code (V of 1908), S. 47—Partition suit—Defendant 
allotted a share subject to payment of necessary cowrt-fees—Right of sepa- 
rote suit to recover property whether barred r 8. 47, 

A decree in a partition suit contained inter alia a clause which ran 
thus: “That the remaining sharers other than plaintiff shall be put in pos- 
session of their respective shares on paying the necessary court-fees’, X 
the vendee of the properties from a defendant who did not pay the court- 
fee leased out the properties and when the lessees committed default filed a 
suit to recover the land and obtained a decree in execution of which resis- 
tance was caused. An application to remove the obstruction having been 
dismissed X filed the present suit to recover the properties. It was contend- 
ed that the proper remedy was by way of execution of the partition decree 
and that S. 47, Civil Procedure Code was a bar to the suit. 

Held, the proper method of reading the partition decree is that it 
declares the right of the sharers to the properties allotted to them and gives 
the defendants-sharers an option to pay the court-fee in respect of the pro- 
perties allotted to them and seek possession if they like in execution of that 
decree, But it does not oblige them to do so. If a sharer does not wish to 
execute the decree, the allotment of certain properties to him under the 
partition decree stands. There is no reason why in such a case a separate 
suit ought not to be entertained for recovering possession. Only an uncondi- 
tional decree giving a right to execute it will be a bar to a separate suit 
under S. 47, Civil Procedure Code. 


Peda Nagabhushanam v. Pitchayya, (1917) 6 L.W. 448, relied on, 

Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in A.S. No. 42 of 1938 prefer- 
red against the decree of the Court of the District Munsif of Para- 
panangadi in O.S. No. 211 of 1936. 

B. Pocker for Appellant. 

S. R. Subramania Atyar for Respondents. 

The Court delivered the following 

JUDGMENT.—The question in this case is whether the appel- 
lant’s suit for recovery of possession of the suit properties is bar- 
red under S. 47 of the Code of Civil Procedure. 

The appellant is the purchaser of the rights of defendants 1, 3, 
4 and 7 who are respondents 1, 3, 4 and 7. The four vendors of 
the plaintiff along with some others were the heirs-at-law of one 
Marakkarkutti, who died before 1910 leaving considerable pro- 
perties. In 1910 all except one daughter of his entered into a parti- 
tion evidenced by Ex. II. The daughter who was then left out 
filed O.S. No. 10 of 1915 for a partition and a final decree Ex. G 
was passed in that suit. Defendants 1, 3, 4 and 7 in this suit who 
are the vendors of the plaintiff were also defendants in the parti- 
tion action. These defendants had to pay some sums to the plain- 
tiff in the partition action under the final decree. Partly for 
raising the money payable by them under the partition decree 
to the plaintiff in that suit and partly for some other purposes, 
the sale deed Ex. A was executed on the 14th December, 1928, in 
favour of the present appellant. He filed the suit after purchase. 
His ease is that after thé purchase, he leased the properties in 





*§.A. No. 17 of 1940. 4 4th December, 1941. 
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Schedule B and items 2 to 5 in Schedule C to the 7th respondent 
and another. Kunhalan oh .a rental of Rs, 164-4-0 per year. Item 
1 of the C Schedule which is also purchased under Ex. A®conti- 
nues to be in his possession and the suit does not comprise that 
item. As his lessees committed default he filed O.S. No. 356 of 
1930, to recover the land leased to the Tth respondent and Kunha- 
jan and made respondents 1, 3, 4 and 7 in this suit and Kunhalan 
parties. A decree was passed and in execution,’ resistance was 
caused by respondents 6, 8 and 10. W.A. No. 610 of 1985 was 
filed to remove the cbstruction and that application was dismiss- 
ed. Thereupon the present suit was filed to establish the right of 
the appellant to the suit properties and to recover possession frém 
the contesting defendants. The suit has been dismissed by the 
Courts below on the ground that the appellant or his vendors 
should have sought recovery of possession of these properties in 
execution of the decree in O.S. No. 10 of 1915 and that therefore 
S. 47, Civil Procedure Code is a bar. The decree in that suit is 
Ex. G. The plaintiff was, as already stated, the daughter and 
the defendants were the other heirs-at-law of Marakkarkutti. The 
final decree allotted various plots to the different sharers and made ' 
provision for payment of various sums of money by one party to 
another. Then clause 17, which is material runs thus: 


“That the remaining sharers other than plaintiff shall be put in pos- 
session of their respective’shares on paying the necessary court-fees”, 


The next Cl. (18) runs thus: 


“The court-fee in respect of the excess amount allowed to plaintiff as 

mesne profits should be levied in execution”. 
The vendors of the appellant were some of the main sharers other 
than the plaintiff in that suit and therefore under clause 17 of the 
decree in that suit (O.S. No. 10 of 1915), they were entitled to 
be put in possession of the properties on payment of the necessary 
court-fee. The question is whether they were bound to ‘seek re- 
covery of possession in that decree in the execution department 
or whether they are entitled to file a separate suit. If it is execution 
of that decree, they must seek execution within three years. The 
sale in favour of the appellant was in the year 1923 more than 
three years after the date of the final decree. The final decree 
was on the 31st December, 1918, and the sale in favour of the 
plaintiff was on the 14th December, 19238, i.e., nearly five years 
later., And-if it isa question of executing that decree, the execu- 
tion was barred even before the purchase by him of the property 
in question: À , 

It is urged for the appellant that his client was only a de- 
fendant in “the partition action and that the proper construction 
to be put on clause 17 is that it gives an option to the other sharers 
to seek possession in execution of that decree on payment of the 
necessary court-fee. He urges that a defendant in a partitior 
action, though for some purposes is also a plaintiff, did not file 
that suit. He did not seek partition. He may not want one. If 


.in granting a decree to the plaintiff, the Court allots certain pro- 


perties to.the share of the defendant, it is urged that the Court 
cannot oblige the defendant to pay court-fees within a particular 
time and-to. get the--properties- allotted. to him from the other 
party if those properties are in the possession of the other party. 
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It is conceivable that he may not be in possession of funds neces- 
sary fér the payment of the court-fee which alone would enable 
him @ get possession of the properties in the possessién of the 
other parties. .The properties in his possession might be allotted 
to another sharer and he might be dispossessed of those proper- 
ties. He might also be directed to pay certain moneys to the 
other sharers, as in this case the defendant might be obliged to 
pay that sum even after three years provided the other sharers 
keep the execution alive. Why then should the defendant be 
obliged to seek execution within three years and find the court-fees 
within the three years? Is it a disability placed upon him if 
really it is construed that the defendant must find the court-fee 
within the three years’ period available for execution of that decree? 
For imposing this disability upon him there does not appear to 
me to be any warrant either in the Civil Procedure Code or in 
the Court-Fees Act. It seems to me that the proper method of 
reading such a decree is that it declares the right of the sharers 
to the properties allotted to them and to give an option to the 
defendants-sharers to pay the court-fee in respect of the proper- 
ties allotted to them and seek possession if they like in execution 
of that decree. But it does not oblige them to do so and this 
seems to be the effect of the decision in Peda Nagabhushanam 
v. Pitchayya!, where dealing with an application of a defendant 
in a partition action to recover the properties allotted to him on 
payment of the court-fee, the learned Judges Abdur Rahim and 
Kumaraswami Sastri, JJ., said this: 

“The contention is that there is no provision in law for the defendants 
to pay any court-fee. But if a defendant under a decree or award for parti- 
tion, such as we are concerned with in this case, gets a share allotted to 
him of the property and if he wishes to ewecute the decree it seems to be 
eed that be should pay his share of the court-fee payable on the entire 


Therefore it is an option given to the defendants in a partition 
action to pay the court-fee on the entire properties allotted to him 
if they wish to execute the decree. But if he does not, the allot- 
ment of certain properties to him under the partition decree stands. 
His rights are declared by that document and there is no reason 
why in such a case a separate suit ought not to be entertained. 


It is possible that a decree may be passed in favour of the defen- 
dant without any condition, particularly as regards the payment of 
court-fee, If the decree allots certain properties to the parties 
and directs each party to be in possession of the properties allot- 
ted to him under the decree, then it might be a decree which is 
executable by each and S. 47 may bar a separate suit by a defen- 
dant who could execute the decree unconditionally but to bring 
about that result, it seems to me, you must have an unconditional 
deeree giving the defendant a right to execute the deeree to get 
the properties allotted to him. 

T hold that the suit is maintainable and I reverse the decrees 


of both the Courts and remand the suit to the trial Court for dis- 
posal on the other issues. The court-fee paid on the second appeal 
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is to be refunded. The other costs will be provided for by the trial 
Court in its revised decree. 


Leave refused. ° 
K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice KING, 


Pasumarthi Venkateswara Rao, minor by . Appellant*® 
next friend and grand-father (and Plaintiff) 
Venkataratnam 

v. 
Pasumarthi Venkatanarayana .. Respondent. (4th Deft.) 


Hindu law — Partition—Suit by mimong against their father — Step- 
brother in the womb born after filing impleaded—Death before preliminary 
decree—Half-share awarded to plaintif{s—Appeal—One of the plaintiffs 
dying pending appeal—Computation of shares. 

Two minors aged 11 and 9 through their next friend sued for partition 
of the family properties against their father, A step-brother in the womb 
was on birth impleaded, but died before the preliminary decree. The de- 
eree declared the plaintiffs to be entitled to a half-share. Pending an 
appeal by them one of the plaintiffs died. On a question as to its effect 
on the share which the surviving plaintiff will be entitled to, 

Held: The joint filing of a plaint by two plaintiffs cannot automati- 
cally and invariably bring about their separation nter se. The question 
depends on their wishes or intentions. When one coparcener separates 
from the others there is no presumption that the latter remain united. 
There is equally no presumption that they are separated. 

Held further: In the circumstances of the case, the plaintiffs cannot 
be deemed to have intended to separate from each other and the surviving 
plaintiff will be entitled to a half-share of the properties. 

Appeal against the decree of the District Court of West 
Godavari at Ellore in Appeal No. 225 of 1937, preferred against 
the decree of ithe Court of the Subordinate Judge of Ellore in 
O.S. No. 73 of 1984, etc. 


P. V. Vallabhacharyulu for Appellant. 

T. Satyanarayana for Respondent. 

The Court delivered the following 

JUDGMENT.—This appeal arises out of a suit for partition, 
O.S. No. 73 of 1934, filed on behalf of two minor plaintiffs who 
were brothers by their maternal grandfather. The father of the 
plaintiffs is defendant 4. When the suit was filed a step-brother 
of the plaintiffs was in the womb. After his birth he was implead- 
ed as defendant 11 but died before the preliminary decree was 
passed. It is common ground that the share of defendant 4 and his 
sons in the family property is one-third. In its preliminary decree 
the first Court declared that the plaintiffs were entitled to half 
of this one-third, and that defendant 4 was entitled to the other 
half, one-fourth in his own right, and one-fourth by inheritance 
from his son defendant 11. Plaintiffs appealed. While the appeal 
was pending plaintiff 1 died. It was held by the appellate Court. 
that his share fell to his father defendant 4, so that in the appel- 
late decree plaintiff 2 is declared entitled to one-fourth of one- 


“S.A. No. 1223 of 1938 and 
C.R.P. No. 816 of 1938. 5th September, 1941. 
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third and defendant 4 entitled to the remaining three-fourth of 

that one-third. Against that decree plaintiff 2 has preferred 

this s&ond appeal. In the appeal memorandum he contends: 
“((t) that defendant 11 was never entitled to any share, and 

TSSA that plaintiff 1’s share has passed not to defendant 4 but to 
elf”, 


At the hearing of the appeal the first of these contentions 
was not seriously pressed. I proceed accordingly to consider the 
second. 

The decision of this question depends upon whether the 
action of the. two plaintiffs in filing the suit has brought about 
their separation from each other. If it has, defendant 4 certain- 
ly succeeds to plaintiff 1’s share; if it has not, plaintiff 1’s share 
falls to plaintiff 2 by survivorship. 


It is clear from the authorities that the joint filing of a plaint 
by two plaintiffs cannot automatically and invariably bring about 
their separation inter se. The question depends upon their wishes 
or intentions. When one coparcener separates from the others, 
there is no presumption that the latter remain united. See Bala- 
bus v. Rukhmabat! On the other hand there is equally no pre- 
sumption that they are separated. As is laid down in Palani 
Ammal v. Muthuvenkatachala Monigar? (also a decision of the 
Privy Council): 

` “A member of a joint family can separate himself from the other 
members... and the remaining coparceners, without any special agree- 
ment amongst themselves may continue to be coparceners...... 

The decision whether the other members remain joint or become 
divided must therefore depend upon their own actions. 


What are the actions of the plaintiffs in the present ease? Of 
course they do nothing of their own initiative. Their grand- 
father acts for them. Did he intend that his grandson should 
divide from each other, or divide only from the other members of 
the family? The only evidence comes from the plaint itself. It 
is argued for the defendant 4 that inasmuch as the plaint, does 
not state specifically that the plaintiffs are to remain joint it 
must be presumed that they wish to be divided inter se. I do not 
see why I should presume so improbable an intention. What 
conceivable reason could there be in ordinary circumstances, for 
two boys of 11 and 9 to divide from each other? A reading of 
the plaint can leave no doubt in any one’s mind that the two 
brothers are so to speak, treated as a unit, and what is asked for 
is their ‘share’ in the singular. Nor does the original preliminary 
decree purport to give them any separate shares. It seems to 
me perfectly clear that the two plaintiffs, speaking through their 
next friend, did not intend to separate from each other. 

_ TI need only refer briefiy in conclusion to Rama Rao v. Hanu- 
mantha Rao? upon which the lower appellate Court relies. That 
was a case in which two brothers, of whom one was a mafor, and 
the other a minor, represented by the first as his next friend, 
filed a suit for partition. It was held in that case that upon the 
a (1903) L.R. 30 I.A. 180 :I.L.R. 30 Cal. 725 (P.C. 


). 
Ken 48 M.L.J, 83 : LR. 52 LA. 83 :I.L.R. 48 Mad. 254 (P.C.). 
(1929) 57 M.L.J. 720:I.L.R. 52 Mad. 856. 
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death of the 2nd plaintif his share did not devolve upon, the 1st 
plaintiff. The reason for ‘that decision, however, was thap dur- 
ing‘the interval between the filing: of the. plaint and the decision. 
of the Court to allow partition as desirable in the interests of the 
minor plaintiff, the major plaintiff was already divided, and the 
minor plaintiff was not. It was therefore impossible 
for the major plaintiff to contend during that interval 
that- he--and his brother were still undivided. What- 
ever may be said’ of that reasoning, and it seems to me, 
with the very greatest respect, open to some question, it cannot 
possibly in my opinion be. applied to the facts of the present case 
where both plaintiffs were minors. 


In the result I must allow this appeal in part, by enlarging 
‘the plaintiff 2’s share to half of one-third, and reducing the share 
of defendant 4 to the other half. Hach party to bear his own 
costs. 

(Leave refused). 

K.S. Mi - Appeal allowed im part. 

Ta THE, HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HORWILL. 


The Publie Prosecutor ee Petitioners 
v. 


Madathi .. Respondent, (1st Accused). 


Penal Code (XLV of 1860) , S. 304 and Criminal Procedure Code (V of 
1898), S. 562—Accused guilty under S. 304, Indian | Penal Code—Order 
under 3. 562, Criminal Procedure Code when proper. 

The deceased girl aged about 16 or 17 was found talking to a cousin 
of hers in the village and there had been a gossip about her. Her sister’s 
husband reported the matter to her mother. The mother and her other 
daughter dragged the girl to-an empty house to shut her up there for the 
night. -The girl resisted and the mother took a heavy piece of ‘wood and 
struck her on her head. The girl fell down and appeared to be dead. There- 
upon on the suggestion of the deceased girl’s sister’s husband the deceased 
was hung up to a beam to make it appear that she had committed suicide. 
The girl was cremated immediately and it was impossible to know precisely 
the proximate cause of her death. The Sessions Judge convicted the mother 
under S. 304 (2). Indian Penal Code and bound her over as a first offender 
under S. 562, Criminal Procedure Code. On revision for ‘enhancement of 
‘the sentence, i 

Held, that the mother' was guilty at least of an offence punishable under 
5. 304, Indian Penal Codé, that an order under S. 562, Criminal Procedure 
Code’ was inappropriate and. that a sentence of imprisonment must be 
awarded. 


The mother was sentenced to 5 years rigorous imprisonment in the 
‘circumstances of the case. 


Petition under Ss. 435 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying that the High Court will be pleased to 
revise the order of the Additional Sessions Judge of the Court 
of Session of the Tinneyelly Division, dated 22nd and 30th 
‘August, 1941 and made in S.C. No. val of 1941 and to enhance 
the | sentence passed upon the first accused in the said S.C.No. 71 
of 1941. 


- Ori. È. 0. No, 899 of 1941. ` 7th January, 1942. 
(Crl. R. P. No. 846 of 1941). oa : 





. 


Ij THE MADRAS LAW JOURNAL REPORTS.’ 225 


A. §. Sivakaminathan for Petitioner. 
Me C. Sridharan for Respondent. 4 
The Court made the following 


ORDER.—The evidence in this case discloses that the deceased 
girl, who was about 16 or 17 years of age, had been talking to a 
cousin of hers in the village on several occasions and that on 
that account people had been gossiping about her. The third 
accused told the first accused, the mother of the girl, about this: 
and she became very incensed with her daughter and took away 
her jewels, which made tthe girl sulky and disobedient. The same 
night she and another daughter, the second accused, dragged the 
girl towards an empty house with the intention of shutting her 
up there for the night. When the girl resisted, the first accused 
took up a heavy piece of wood and struck the deceased a blow on 
the head which caused ‘the girl to fall to the ground at once. The 
first accused exclaimed that her daughter was dead. Just then, 
the third accused, who is the husband of the second accused, 
came in. Upon hearing what had happened, he advised the other two 
accused to hang the girl up to a beam of the house so as to make 
it appear that she had committed suicide. They accepted his 
suggestion and the third accused tied her up to a beam. Persons 
were called in and told that the girl had committed suicide. 
Within a short time the girl was cremated; so that it was im- 
possible to know precisely the proximate cause of death. On this 
evidence the learned Additional Sessions Judge of Tinnevelly 
“ found that the Ist accused killed her daughter and must have 
known that the blow was likely to cause her daughter’s death; 
but he considered that the mother was ‘acting under grave and 
continuing provocation, brought to a sudden head by the refusal 
of the girl to go into the house’. He therefore found her guilty 
under S. 304 (2),:Indian Penal Code; and instead of sentencing 
her to imprisonment, he treated her as a first offender and bound 
her over under S. ‘562, Criminal Procedure Code. He found 


the second accused guilty under S. 323, Indian Penal Code read, 


with S. 109, Indian Penal Code and bound her over similarly. 
The third accused he found guilty under S. 201 (2), Indian 
Penal Code and sentenced him to one year’s rigorous imprison- 
ment. The Crown preferred an appeal against the acquittal of 
the Ist accused of the charge under S. 302, Indian Penal Code 
and also a criminal revision petition for an enhancement of the 
sentence for the offence of which this accused was convicted. 


There can be no doubt that the offence was committed under 
` the circumstances set out above. It is argued by Mr. Sridharan 
that the offence might have been one of a minor nature punisha- 
ble under S. 328, Indian Penal Code or so. Even if it be true, 
as Mr. Sridharan suggested, that the girl might have died sub- 
sequently after she had been hung to a beam, the Ist accused 
would still be guilty of an offence punishable under S. 826, 
Indian Penal Code. The weapon was a very heavy piece of 
wood and there can be no doubt that the injury caused was a 
grievous one. If the ist accused was guilty under S. 326, Indian 
Penal Code, S. 562, Criminal Procedure Code would not apply; 
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Public because that offence is punishable with transporation foy life. 
@rosecutor ‘The offence may of course have been murder; but I rejected the 
Madathi, appeal of the Crown at the admission stage; because in the absence 

of a post mortem certificate it is not easy to say that the Ist 
accused must have had the requisite knowledge and intention 
for a conviction under S. 302, Indian Penal Code. As the de- 
ceased fell down immediately and never stirred, everybody there 
took her as dead, and there is no reason to think that she did not 
die immediately, The Ist accused therefore committed at least 
an offence punishable under S. 304, Indian Penal Code. 


It is true that the application of S. 562, Criminal Procedure 
Code was not illegal if the offence was one punishable only under 
S. 304 (2); but it seems very inappropriate to a case like this. 
It is ordinarily intended for persons led astray for the first tim? 
by force of circumstances or by bad company or evil influence; 
and in my experience it has rarely been applied to offences 
punishable under S. 304, Indian Penal Code. ‘The ist accused 
seems to have shown no regret at all for her act. She was not, 
as one might have expected of a mother who kills her child, over- 
come by grief and contrition. She readily acquiesced in the sug- 
gestion of the third accused that they should pretend that the 
girl had committed suicide. From the evidence of' P.W. 12 it 
is clear that the mother walked to the cremation ground without 
a tear in her eye. The learned Sessions Judge thought that the 
accused merely exceeded her right to chastise her refractory 
child; but the conduct of the accused seems to me as unnatural 
and unmotherly as it was savage. Although I am very reluet- 
ant to interfere with the discretion of a Judge as to the sentence, 
I do not think that I can allow this very inappropriate order to 
stand. It is therefore set aside and the Ist accused sentenced to 
five years rigorous imprisonment. I would have awarded a 
heavier sentence had she not been an old woman. 


K.C. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ABDUR RAHMAN. 





Narayana Reddiar ... Petitioner* (Petitioner). 

Narayana Civil Procedure Code (V of 1908), S. 151—Refund of court-fee—Rejec- 
Redalar tion of plaint for deficient court-fee—Review application along with balance 
ave : of court-fee—Dismissal—A pplication for certificate for refund of court-fee 


filed with review application—Inherent power to direct. 


A plaint was filed with insufficient court-fee. As the deficiency was not 
made up the plaint was rejected, An application for review of the order 
rejecting the plaint was made along with the balance of the court-fee due. 
That application also was rejected. The petitioner thereupon applied for a 
certificate authorising him to receive refund of the court-fee paid along with 
the review application, The Jower Court refused the prayer. On revision, 


Held, that though Ss. 13, 14 and 15 of the Court-Fees Act had no appli- 

e cation, still the Court should have under its inherent powers under S, 151, 

Civil Procedure Code granted the application for a certificate authorising re- 

fund of the court-fee, inasmuch as the court-fee was not meant to be utilis- 

ed until the petition for review presented on behalf of the petitioner was 
accepted by the Court. 


*O.R.P. No, 424 of 1940. 19th September, 1941. 


qT}, “THE MADRAS LAW JOURNAL REPORTS. 227 


Janak Prasad v. Askaran Prasad, (1927) LLR. 6 Pat, 602, discussed. 


Petition under S. 115 of Act V of 1908 and S. 224 of the Gov- 
ernmer& of India Act praying that the High Court will be*pleased 
to revise the order of the Court of the District Munsif of Cudda- 
lore, dated 9th September, 1939, and made in LA. No. 899 of 
1939 in unregistered original plaint. 


T, E. Ramabhadrachariar for Petitioner. 
The Government Pleader for the Government. 


The Court delivered the following 


JUDGMENT.—-This is a revision against an order refusing an 
application for the grant of a certificate in respect of court-fee 
paid by the plaintiff to the extent of Rs. 183-14-0 on the 11th 
January, 1939, in the following circumstances. A suit for money 
due on a hypothecation bond was instituted by the plaintiff in 
the Court of the District Munsif of Cuddalore. The plaint had 
a stamp of rupee one to start with, but it appears that a stamp 
of Rs. 70 was paid later on while the suit was pending. The 
plaint should have had a stamp of the value of Rs. 254-14-0. 
There was thus a deficit of Rs. 188-14-0. Since the plaintiff did 
not make up this deficiency, his plaint was rejected on the 9th 
January, 1939. Two days later he applied for a review of this 
order by I.A. No. 189 of 1939, and along with this application 
for review he tendered the deficit court-fee of Rs. 183-14-0; but 
his application was rejected on the 25th April, 1939. The peti- 
tioner therefore asked for a certificate authorising him to receive 
the refund of court-fee. This was refused on the ground that if 
the sum of Rs. 71 which was paid by him when the suit was pend- 
ing could not be refunded to him the sum of Rs. 183-14-0 would 
not be equally refundable. In coming to that conclusion the Dis- 
trict Munsif relied on Janak Prasad v. Askaran Prasad}, but the 
ease has obviously no application. In that case the appellant had 
applied for refund of court-fee that he had affixed on the memo- 
randum of appeal. Had he paid the court-fee after the appeal was 
dismissed, this decision might have had some application to the 
facts of the present case. But there the money was paid in before 
the appeal was disposed of. The plaintiff is not asking for a re- 
fund of Rs. 71 which he had paid before the suit was dismissed. 
The reasoning therefore given by the lower Court for the dis- 
missal of this application is fallacious. A court-fee of Rs. 183-14-0 
was put in by the plaintiff with his application with the object of 
its being utilised if and when the application for review was ac- 
cepted by the Court. If the application for review was not to be 
accepted as in this case it was not, the court-fee put in with the 
petition for review would have had to be refunded. In accord- 
ance with the rules the court-fee stamp in this case was can- 
celled as soon as it was put in. What the lower Court should have 
done when it rejected the application for review was therefore to 
grant a certificate to the petitioner authorising him to receive the 
amount which he had paid. Jt is true that Ss. 18, 14 or 15 of 
the Court-Fees Act have no application, but it has been held that 
the court-fee can be refunded under the inherent powers of the 


1. (1927) LLB, 6 Pat. 602. 
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Court. It may be that the court-fee in this case was not paid by 
a mistake of either party or in obedience to a wrong ordtr of the 
Court; but it is equally clear that it was not meant to be “atilised 
until the petition for review presented on behalf of the petitioner 
was accepted by the Court. . The Munsif was therefore wrong in 
rejecting the application for the grant of a certificate. He should 
have granted one under S. 151, Civil Procedure Code. I would 
therefore accept the revision and direct that a certificate in regard 
to the court-fee of Rs, 183-14-0 should be issued to the petitioner 
by the lower Court. 

K.C. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE HORWILL. 


The Publice Prosecutor A Appellani* 
v. 

K. B. Kalkura_ f ... Respondent 

(Accused). 


Penal Code (XLV of 1860) S. 294-A—“Drawing a lottery’—Interpreta- 
tion. 

In a prosecution for running a lottery where there was no drawing of 
any sort at all, 

Held, that the word “drawing” in §.,294-A, Indian Penal Code, cannot be 
ignored and must be given its natural meaning. In both the first as well as 
the second part of the section the Legislature was having regard to an actual 
drawing from a receptacle. An accused cannot be held to be guilty if there 
was no actual “drawing”. 


Appeal under S. 417, Criminal Procedure Code, 1898, against 


the acquittal of the aforesaid respondent (accused) by the Sessions 


Judge of South Kanara Division in Crl.Ap. No. 43 of 1940, on his 
file ( (C.C. No. 32 of 1989, on the file of the Court of the Joint Magis- 
trate of Coondapur Division). 

The Public Prosecutor in person. 

Pais for Pais, Lobo and Alvares for Respondent. 

The Court delivered the following 

JupGMENtT.—The accused and another were running a lottery 
which was a gigantic swindle, in that the only substantial prize 
fell necessarily to the agent who sold. the largest number of tickets. 
The ticket bearing the highest number among those sold by that 
agent was a number upon which all the other lucky numbers were 
based. The holders of those lucky numbers received a small prize 
of one rupee. The accused were tried by the Joint Magistrate of 
Coondapur, who found that the appellant was conducting a lottery 
and was guilty of offences punishable under both parts of S. 294-A, 
Indian Penal Code. In appeal, the Sessions Judge of South Kanara 
held that although it was true that the appellant was conducting a 
lottery and had cheated the publie on a large scale, he was not 
guilty under either part of S. 294-A, Indian Penal Code, because 
he had not been keeping an office or place for the purpose of draw- 
ing a lottery and had not been publishing any proposal to pay any 
sum . . on any. - contingency relative .... to the drawing 
of.any ticket, lot, number, or figure in any such lottery. He there- ` 








*Cri, Appeal No. 413 of 1941, 19th December, 1941. 
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fore allowed the appeal and acquitted the appellant. The Crown 
has preférred the present appeal, contending that the Joint Magis- 
trate Was right and the Sessions Judge wrong. v 


The learned Joint Magistrate argued that one must not in- 
terpret the word “drawing” in S. 294-A, Indian Penal Code too 
strictly. He was of opinion that the question 

. “as to how exactly the winning ticket number was drawn or determined 


is immaterial so long as this was done or determined by the accused in a re- 
gular office kept by him for that particular purpose.” 


He thought 

“tha section really means that once the fact of the scheme being a, lottery 
is accepted, the word ‘draw’ signifies the manner in which the element of 
chance in it is determined by the act of the promoters of that lottery”. 
If the learned Magistrate was right, this word “drawing” would 
have no significance at all and would be equivalent to “conduct- 
ing”. Both the learned Sessions Judge and the learned Magistrate, 
in analysing the cases bearing upon the subject, have discussed 
whether the section refers to a physical drawing or not; but it 
seems immaterial to me what sort of drawing it was, whether phy- 
sical or otherwise, provided that there was a drawing. In the 
present case there admittedly was no drawing of any sort at all, 
whether physical or otherwise. 


There has been no decision of this High Court on the inter- 
pretation of the word “drawing” in S. 294-A; but the matter has 
received considerable attention at the hands of Judges of other 
High Courts. The leading case on the subject ispa judgment of 
Shadi Lal and Le-Rossignol, JJ., in Emperor v. Mukandi Lali. The 
same question arose there because in one of the lotteries under 
discussion there was no drawing, the lucky numbers being caleu- 
lated arithmetically. The learned Judges remarked: 


“The word ‘drawing’, we think, is used in the section in its physical 
sense, and when the section was enacted in 1870, it seems probable that the 
only form of lottery envisaged by the Legislature was a lottery run on the 
usual lines, in which the winning numbers are actually drawn out of an urn, 
box, or other receptacle”. 


When something is made an offence which was not formerly an 
offence, men will naturally exercise their ingenuity in circum- 
venting the law, and that is no doubt a reason why so many in- 
genious methods of ascertaining lucky numbers have since the 
enactment of this section been devised. This ease was followed 
in Emperor v. Gurbaksh Singh?, by a single Judge of the Lahore 
High Court and considered and approved in Emperor v. Syed 
A. M. Vaziratly®, which was a decision of a Bench. There, a firm 
of cigarette vendors were anxious to advertise a new brand of 
cigarettes and published the fact that certain packets of cigarettes 
would each contain a five rupee note. They sent ten five rupee notes 
to the manufacturers to put in certain packets at random. The 
learned Judges approved of Emperor v. Mukandi Lali, and agreed 
that the section contemplated a physical drawing. That decision 


1. AIR. 1917 Lahore 93. 
2. ALR. 1934 Lahore 840. 
3. (1928) LL.B. 53 Bom. 57. 
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was also followed in-an earlier Bombay case, King-Emperor v. 
Rachappa Murigeppa Shabedi. The matter was also tarefully 
considefed in O. D. Harder v. Emperor?. There is thus a #ibstan- 
tial consensus of opinion in two High Courts and a Chief Court 
that.the word “drawing” in S. 294-A cannot be ignored and must 
be given its natural meaning. “ 

The learned Publie Prosecutor has sought to draw some dis- 
tinction between the first part of S. 294-A. and the second part; 
and points out that .most of the decisions turned on the construction 
of the second part of S. 294-A, in which it is rather more clear 
than ‘in ‘the first part that the Legislature contemplated an actual 
drawing from some receptacle; for it speaks of the drawing of 
any ticket, lot, number, or figure, while the first part refers to 
“drawing any lottery”. “Drawing any lottery” is not a common 
expression, but there is no reason to suppose that the Legislature 
were having regard in the second part of that section to an actual 
drawing from a receptacle and not in the first part.. If “drawing” 
had a different meaning in the first part to what it had in the 
second, then it would mean, as I have pointed out, merely “con- 
ducting”; and there is no.reason to think that the Legislature 
intended to give the word “drawing” any such comprehensive and 
unusual meaning. 

I hold therefore that the learned Sessions Judge was right i in 
acquitting the accused, even though he was conducting a lottery. 
The appeal is dismissed. 

K.S. — Appeal dismissed. 


IN THE HIĜH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 


Ma. Si. Muthuveeran Chettiar and others ...  Petitioners* 
; i no (Accused) 

v. | ; : 
Mottayan Chettiar ... Respondent 
(Complainant). 


Companies Act (VII of 1913), S. 4 (2) and (5)—Company of more than 
20 persons formed im 1922-1923 mot registered as required by S. 4 (5) enacted 
in 1936—Members whether guilty of contravening S. 4 (5)—Complaint by 
private persons—Cognisability—Criminal Procedure Code (V of 1898), S. 190 


` —Applicability, 


Where a company consisting of more than 20 persons formed in 1922-1923 
is unregistered, the members thereof can be punished for continuing to be 
members of such company, under S. 4 (5) of the Companies Act (enacted 
in 1936) though they cannot be punished for originally forming themselves into 
such a company in contravention of S. 4 (2). 

As there are no provisions to the contrary in the Companies Act, the 
taking cognisance of an offence under that Act must be governed, as in the 
ease of an offence under the Penal Code, by S. 190, Criminal Procedure Code 
which contains no restriction with regard to the person who may lay a com- 
plaint. In re Ganesh Narayan Sathe, (1889) I.L.R. 13 Bom, 600, followed. Ac- 
cordingly a private person has locus standi to file a complaint ‘for an offence 
under the Companies Act. Surendranath Sarkar v. Kalipada Das, LL.B: 
(1940) 1 Cal. 575, followed. G.O. No. 518 of 6th June, 1916 and G.O..No, 


1. ALR. 1925 Bom. 26. 

2. A.I.R. 1934 Sind 149. SO ; . 
*Or.R.C. No. 694 of 1941. . th September, 1941. 
(CrLB.P. No, 652 of 1941). WAH : a 
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3070 of 23rd August, 1932, though permitting the Registrar to file com- 
plaints does not restrict the. Magistrate in the exercise of his powers under 
S. 190, Criminal Procedure Code. There is no legal objection to proceedings 
being dopped by the Magistrate, if he finds that he ought not to Mave taken 
cognizance of the offence. 

Petition under Ss. 485 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to revise 
the order of the Court of the Sub-Divisional Magistrate, Musiri, 
dated 28th June, 1941 and passed in ©.C. No. 19 of 1941. 


V. T. Rangaswami Aiyangar and 8. Amudachari for Peti- 
tioners. 


T. V. Ramanatha Aiyor for Respondent. 


K. Venkataraghavachariar and A. S. Sivakaminathan for the 
Public Prosecutor for the Crown. 


The Court made the following 


OrpEr.—This is an application by the accused in C.C. No. 19 
of 1941, on the file of the Sub-Divisional Magistrate of Musiri to 
quash the proceedings against them. 


The offence with which they have been charged is under S. 4 
(5) of the Indian Companies Act, with being members of an as- 
sociation formed in contravention of S. 4 (2), which requires that 
no company of more than 20 persons shall be formed unless it is 
registered. It is admitted that the company was formed in 
1922-1923, at a time when sub-Ss. (1) and (2) to S. 4 had been 
enacted, but not sub-Ss, (8) to (5), which were enacted only in 
1936. Mr. V. T. Rangaswami Aiyangar for the petitioners has raised 
three contentious. The first is that the Sub-Divisional Magistrate 
was wrong in holding that he could not drop proceedings when 
once he had initiated them. The second is that S. 4 (5), which 
was enacted in 1986, has no retrospective effect, and cannot affect 
the petitioners who formed their association in 1922 or 1923. The 
third is that the complainant in this case has no locus standi to file 
a complaint and that the Sub-Divisional Magistrate was therefore 
wrong in taking cognizance of this case on such a complaint. 


I have not been able to find any legal objection to the pro- 
ceedings being’ dropped by the Sub-Divisional Magistrate if he 
finds that he ought not to have taken cognizance of this offence. 


The second question is whether the accused are legally puni- 
shable for having formed themselves into an illegal body in 
1922-23, when the punitive section did not exist. S. 4 (2) of the 
Companies Act says that: 

“No company, association or partnership consisting of more than 20 
persons shall be formed for the purpose of carrying on any business that 
has for its object the acquisition of gain by the company, association, or 
partnership . . . . unless it is registered as a company under this Act..... 
Tt cannot be denied that the original members of this association, 
whether we call it a company or partnership, did an illegal act 
in forming themselves into this association; and they continued 
to be members of an illegal body throughout the whole of the 
period from 1923 to 1936, when sub-Ss. (3), (4) and (5) were en- 
acted, They had contravened. ‘the provisions of the Act, but 
they could not be punished for doing so. Sub-S. (5) says: 
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“Any person who is a member of a company, association, or partnership, 

formed in contravention of this section, shall be punishable with fine not 
exceeding Rs. 1,000.” : 
The members of this association cannot therefore be punished 
under this sub-section for having formed themselves into a com- 
pany, association, or partnership in contravention of S. 4 (2); but 
they can be punished for continuing to be members of it. Mr. 
V. T. Rangaswami Aiyangar’s argument that S. 4 (5) has no re- 
trospective effect would have some force if the forming of a 
company in contravention of S. 4 (2), had been made punishable, 
for the petitioners had formed the company before it became a 
crime to do so. There was however nothing to prevent them from 
resigning from the association as soon as S. 4 (5) wag enacted. If 
they had done so, they could not have been punished for having 
been members prior to the amendment. Mr. V.T. Rangaswami Aiyan- 
gar contends that S. 4 (5) does not relate to S. 4 (2) at all; but 
Ss. 4 (1) and 4 (2) are the only sub-sections to which the wording 
of S. 4 (5) could be applied. I therefore cannot agree that on 
the facts of the complaint no offence has been made out. 


The remaining question is with regard to the locus standi of 
the complainant. It is argued that the proper person to insti- 
tute a complaint is the Registrar of Companies. As there are no 
provisions to the contrary in the Companies Act, the taking cogni- 
zance of an offence under this Act must be governed, as in the case 
of an offence under the Penal Code, by S. 190, Criminal Procedure 
Code; and one of the methods of taking cognizance of an offence 
is by receiving a complaint of the facts which constitute such an 
offence. There is no restriction in the terms of S. 190 with regard 
to the person who may lay a complaint. I respectfully agree with 
In re Ganesh Narayan Kathel, that the wording of S. 190 leaves 
no room for doubt on this matter, The Companies Act deals with 
the question of initiating proceedings only in S. 187, et seg. S. 187 
gives power to the Registrar to call for documents from a com- 
pany and, if he finds on a perusal of them that there is any con- 
travention of the Act, he may report the matter to the Local Gov- 
ernment. Under S. 188, Inspectors ean be appointed for certain 
purposes under the Act, and S. 141 makes provision for the report- 
ing to the Local Government of any irregularities discovered by 
the Inspeetors. Then, under S. 141-A, if the Local Government 
is of opinion upon the report of the Inspector that an offence has 
been committed, they shall refer the matter to the Advocate-Gene- 
ral or the Publie Prosecutor, who are empowered under this section 
to take such steps for the prosecution of the offenders as may be 
necessary, These sections refer to offences by registered companies 
and to offences discovered by a particular procedure. They impose 
no restriction on the manner in which offences may be taken cog- 
nisance of. In Surendranath Sarkar v. Kalipada Das?, it was 
held that a private person can complain where an offence punish- 
able under the Companies Act has been committed. My attention 
has however been drawn to two Notifications of Government—No. 
518, dated 6th June, 1916 and G.O. Mis. No. 3070, dated 28rd 





1. (1889) LL.R. 18 Bom. 600. 
2. LLB. (1940) 1 Gal. 575. 
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August, 1932—-published in the Fort St. George Gazette, which 
permit the Registrar or the Assistant Registrar to institute prose- 
cution® under the Act for defaults on the part of companies or 
persons in furnishing returns, documents or notices or for any 
other non-compliance with the provisions of the Act. These Noti- 


fications merely permit the Registrar to do what before was not a ° 


part of his duty, viz., to lay complaints. It does not purport to 
restrict a Magistrate in the exercise of his powers under S. 190, 
Criminal Procedure Code. 


_ Mr. V. TT. Rangaswami Aiyangar argues that even though 
there may be no legal bar to a Magistrate’s taking cognizance of an 
offence on a private complaint it is not expedient that any “Tom, 
Dick. and Harry’’—to use Mr. V. T. Rangaswami Aiyangar’s 
words—should be permitted to harass members of companies out of 
motives of private spite or enmity. That argument might be ap- 
plied just as well, however, to offences under the Penal Code or 
any other enactment. . 


I therefore find no reason to quash the proceedings before 
the Sub-Divisional Magistrate and I accordingly dismiss this peti- 
Ione = : T a : 

KS - > ——_' Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

; _Present:—Mr, Justice Burn, 


Pachai Ammal - . .. Appellant® 
; l (Defendant) 
-- v. - l l 

The Corporation of Madras Ja Respondent. 

a (Plawmtrff.) 


<" Madras City Municipal Act (IV of 1919), S. 100—Single house having 
opening im two streets owned by same person but ocoupied.by different 
persons—If can be split into separate mumbers and assessed to property 
tax., separately. . i 
. The Corporation has no authority under S. 100 of the Madras City 
Municipal Act to split into and assess different portions of the same 
building owned by one and the same person (with doors opening upon. 
different streets) in different names because they are occupied by different 
parsons. , f 
© Appeal against the decree of the Additional Judge of the 
City Civil Court, Madras, dated 4th October, 1940 and made in 
O.S. No. 441 of 1940. | af gs ` 
-- N. So Rangaswami Aiyangar for Appellant. 
A. Suryanarayaniah for Respondent. 
The Court delivered the following 
Jupement.—This is an appeal by the defendant in O.S. 
No., 441 of 1940 tried. by tthe learned Additional Judge of the 
City Civil Court. The suit.was filed by the Corporation of 
Madras for property tax for. three years, 1937-38, 1938-39, 1939- 
40-due on a building and site described as No. 88-A, Adam Sahib 
Street. The learned Judge: of the Court below gave the Corpo- 
ration a decree and the defendant has preferred this appeal. 
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88-A, Adam Sahib Street, as the learned Judge of the City 
Civil Cpurt, has said, is part of a large house which also has a 
door opening upon Mannarswami Koil Street. In Mannarswami 
Koil Street it is numbered 85. Now this house, the whole of it, 
belongs to the defendant. In the portion fronting upon. Mannar- 
swami Koil Street she and her husband lived; in the other por- 
tion there are four rooms which are let out to separate tenants. 
This house, 85, Mannarswami Koil Street, has been shown in 
the Corporation’s property registers as Ithe property of the de- 
fendant and there is no doubt about her ownership of it. 88-A, 
Adam Sahib Street did not appear at all in the Corporation’s 
property registers until 1936-37. In that year a general revision 
of property tax was made and the Commissioner of the Corpora- 
tion, for some reason which has not been explained, entered 88-A, 
Adam Sahib Street in the property tax register as a separate 
item. He also entered the name of Peddan Chetty (which is 
also the name of ithe defendant’s husband) as the owner. The 
entry of 85, Mannarswami Koil Street in the register remained 
unchanged in the revision. The valuation remained unchanged 
and consequently, the property tax remained the same. In these 
circumstances it is easy to understand and accept the defendant’s 
plea that she knew nothing whatever about this revision of the 
property ‘tax. As learned counsel for the defendant-appellant 
points out, the general notification of a revision of assessment 
could not be sufficient to give the defendant any opportunity even 
of finding out that a change had been made in the assessment of 
her property. If she had gone to look at the new registers, she 
would have seen her house No. 85, Mannarswami Koil Street 
still in the new register under her own name with the same 
valuation and the same assessment. In the remarks column she 
would have found a slightly different description of it., But in 
the essentials regarding the amount of tax to be paid she would 
have found no change. If she had looked through the register, 
she could not, unless, supernaturally inspired, have guessed that 
88-A, Adam Sahib Street assessed at Rs. 86 in the name of 
Peddan Chetty had anything whatever to do with her. It is 
not disputed that no special notice was given to ithe defendant, 
the case for the Corporation being that the general notification 
regarding the revision of assessment is sufficient. i 


In these cireumstances the question is whether the Commis- 
sioner of the Corporation had any authority to split up in the 
way he has done the property belonging to this defendant into 
two separate numbers and assess them separately to tax. Learn- 
ed counsel for the Corporation can only refer me to S. 100 of 
the City Municipal Act. This says: 

“Every building shall be assessed together with its site and other 


adjacent premises occupied as appurtenances thereto unless the owner of 
the building is a different person from the owner of such site or premises,” 


This, it appears to me, is precisely the provision of law which 
prevents the Commissioner from dividing the assessment in this 
ease into two. There is no dispute abont the fact that these 
two door numbers 85, Mannarswami Koil Street and 88-A, Adam 
Sahib Street, formed parts of a single building. The learned 
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Judge of the Court below describes it as one 'entire house sepa- 
rately o&cupied in different portions. But it was built undoubt- 
edly a€ one house. It belongs wholly to ths defendant and 
under S. 100 there can only be one assessment on it. The 
learned Judge of the City Civil Court appears to think that it 
was reasonable to divide the property into two and he says that 
S. 100 does not seem to prevent the creation of different units 
where different portions are in occupation of different per- 
sons. I regret I cannot agree with this. S. 100 simply says 
that every building shall be assessed and it provides that every 
single building must be assessed together with its site and appur- 
tenant building unless the building and appurtenant buildings 
belong to a different person. S. 100 says nothing whatever 
about assessing different portions of the same building owned by 
one and the same person in different names because they have 
been oceupied by different persons. 

In these circumstances I am clear that the Corporation had 
no authority to assess No. 88-A, separately, that the assessment 
was irregular and therefore it cannot be considered final. The 
result is that this appeal succeeds and the Corporation’s suit is 
dismissed with costs throughout. 


K.S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice SOMAYYA. 





Kori Kotrabasavva re .. Appellant® 
(Plaintiff) 

v. 
Araganji Veerabhadrappa and another ... Respondents 


(Defendants 1 and 2). 

Hinde lau-—Widow—Alienation—N ecessity—Borrowings for maintenance 
of daughter and son-in-law--If justifiable, 

Ordinarily it is only the widow that can claim to be maintained from the 
property left by her husband. The daughter if indigent, may be maintained 
but it cannot be said that the daughter’s husband and others also should be 
maintained with borrowings which will be binding on the reversion, 

There are several cases in the Ceded Districts in which most of the 
income when realised on harvest is handed over to the creditor in the shape 
of grain and day after day the depositor goes on taking from the depositee 
sums required for the daily consumption or daily needs. In a case of that 
kind Courts have to carefully consider whether the general balance at the 
end of a long period of such continued dealings by a widow is really such 
as would be binding on the reversion. 

Appeal against the decree of the District Court of Bellary, 
dated 24th October, 1939, and made in A.S. No. 32 of 1938, pre- 
ferred against the decree of the Court of the Distriet Munsif of 
Hospet in O.S. No. 240 of 1936. 


Kasturi Seshagiri Rao for Appellant. 
V. S. Narasimhachar for Respondents. 
The Court delivered the following 


JUDGMENT.—This is a reversionary action filed by the daughter 
of one Basalingappa for a declaration that a mortgage decree and 
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the proceedings in execution of that decree in O.S. Ng. 299 of 
1934, are not binding upon her. The properties in quesgion ad- 
mittedly belonged to her father Basalingappa, who died before 
1918, leaving a widow who died after the suit and the plaintiff, 
his daughter. The first respondent and the second respondent’s 


grandfather lent monies to the widow and ultimately a mortgage 


deed for Rs. 3,500 was exeeuted on the 7th September, 1922. On 
this mortgage a suit was filed by the first respondent against the 
mortgagor, the widow impleading the eco-mortgagee’s grandson as 
a defendant. A mortgage decree was passed and the properties 
were purchased by the first respondent. The present suit is filed 
for a declaration that the mortgage, the decree in the suit and 
the sale in execution are not binding on the plaintiff, the next rever- 
sioner. The suit was deereed by the trial Court but on appeal the 
Distriet Judge reversed the decision of the trial Court and held 
that the mortgage was proved to be binding on the estate of Basa- 
lingappa. Ex. XII, the mortgage in favour of the first respon- 
dent and the grandfather of the 2nd respondent was executed on 
the 7th September, 1922, for Rs. 3,500 partly in discharge of an 
earlier mortgage, Ex. VIII and also in discharge of the amounts 
due on further dealings. The prior mortgage, Ex. VIII was of 
the year 1919, and it was for a sum of Rs. 1,500. By the time of 
Ex. XII, the amount due under it is said to have amounted to 
Rs. 1,966. The amount of Rs. 3,500 for which Ex. XII was exe- 
cuted was made up of Rs. 1,966, due under the prior mortgage, 
Ex. VIII, Rs. 809, the amount due on dealings and Rs. 725 due 
on a promissory note executed by the plaintiff’s husband, Ex. VIII 
was in turn executed in respect of prior dealings. Apparently 
it was in discharge of Exs. V, VI and VII but this is not quite 
clear and the matter requires investigation. The learned District 
Judge relies upon Exs. I to IV which are said to be patti books, 
the account books themselves not having been produced. Except 
in a few cases, so far as I have examined the entries with the help 
of the advocates on either side, no purposes are mentioned as 
against most of these items. From Ex. I it appears that there 
was a debt due by Basalingappa to the extent of Rs. 200 and that 
it was reduced to Rs. 100 by the widow. And then Ex. II shows 
that in 1915 the debt due was reduced to Rs. 16. So in 1916, the 
amount due was only Rs. 16. The Judge says that the reduction 
could not have been out of the income but that it must have been 
out of borrowings effected from third parties by the widow. But 
he does not refer to any evidence and the evidence has to be 
canvassed to see whether this statement of the Judge is based on 
any evidence. The estate left by Basalingappa consisted of 40 
acres of dry land. The Judge says in paragraph 17 that the income 
according to the first respondent himself would be Rs. 300 to 400 
in a good year, Rs. 100 to 200 in a bad year and the net income on 
lands would be Rs. 100 to 200; that is, if the lands are leased 
out the income would be Rs. 100 to 200, otherwise if they are ` 
cultivated by the widow with the help of farm servants it will 
-be Rs. 100 to 200 in a bad year and Rs. 300 to.400 in a good 
‘year. There is no attempt to find out how much of the 40 seres 
was leased -out-and how much was cultivated by the family. ‘That 
some’ lands’ were cultivated by the widow is shown ‘by the fact ` 
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that seyeral of the amounts borrowed from the first respondent 
and his co-mortgagee are said to have been for agricultural pur- 


poses, purchase of bulls, payment to field labourers and for culti- 
vation expenses. A finding must be arrived at on the evidence 
available as -to what roughly was the income, which the widow 
was getting from her lands. In this connection, when the de- 
fendant himself gives the figures at Rs. 300 to 400 or Rs. 100 to 200, 
the Court may safely take the higher figure because it is not likely 
that the defendant would be making much of a mistake in giving 
hat sum. Then another point requiring mention is that the Judge 
in paragraph 15 seems to take it that even the son-in-law’s main- 
tenance would be a proper charge on the family. He says that 
the widow had to maintain not merely herself but the daughter 
and son-in-law as well and that Rs. 300 or even Rs. 600 cannot 
be said to be unreasonable in these circumstances. This seems 
to me to be absolutely unsupportable. Ordinarily it is only the 
widow that can claim to he maintained from the property left 
by the husband. The daughter, if indigent, may be maintained 
hut you eannot go further and say that the daughter’s husband 
and others also should be maintained. If there is enough income 
and if it is not a question of borrowing, thèn it is open to the widow 
to maintain the son-in-law and other persons as well; but if it is a 
question of borrowing, where it is said that the estate is bound by 
all these loans, then the question would be whether the widow was 
entitled to incur any expenditure for the maintenance of any one 
except herself. There is no evidence that the son-in-law was 
indigent. On the other hand there are indications that he was 
having some trade of his own. Unless the Court can say that the 
maintenance of the daughter is reasonable in the circumstances of 
this case. having regard to the husband’s circumstances. the amount 
borrowed for her maintenance cannot be claimed to be a charge 
against the reversion. A daughter goes out of the familv on her 
marriage. Thereafter for her maintenance she is to look to her 
husband’s family and not to her father’s family. It is only if she 
ig indigent and if her hushand is not able to protect her that the 
mother would be entitled to borrow even for the purpose of main- 
taining the daughter. That question has to be considered and 
without a finding on this point the view of the learned Judge 
that all the three ought to be maintained cannot be supported. 
This will have a verv material bearing on the general question 
considered by the Judge. If only the widow or the widow and 
the daughter are to be maintained then the question would be 
what would be a reasonable sum to be spent for their maintenance, 
having regard to the cireumstances of the family? No doubt they 
must keep body and soul together and they must live, that is, 
they wonld be entitled to live in the same state as they were living 
during Basalingappa’s time. But people whose income is only 
Rs. 200 cannot say that they require Rs. 50 or 30 per month. There 
are very many people who maintain themselves on much less than 
that and it is a question what amount can be reasonably said to 
he required for the purposes of the maintenance. Another point 
which apnears from the account pattis, Exs. I to IV is that it 
looks as if these erediters constituted themselves general bankers 
for the widow. They seem to have been lending from day to day 
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for rice, for dal, for payment of assessment and for every conceiv- 
able purpose. There are several cases in the Ceded Districts in 
which nfost of the income when realised on harvest is hand@d over 
to the creditor in the shape of grain and day after day they go 
on taking from the depositee sums required for the daily consump- 
tion or for other daily needs. In a case of that kind Courts have 
to be careful in saying whether the general balance at the end of 
a long period of such continued dealings is really such as would be 
binding on the reversion. In such a case merely because a parti- 
cular amount, say Rs. 15 or 20 was taken for the purpose of pay- 
ing kist, it does not mean in the first instance that it is a borrow- 
ing, nor would it lead to the conclusion that it is necessary to bor- 
row it. Their whole income was with the depositee and they go 
on drawing from out of it. Are they drawing from out of the 
deposits or are they fresh loans? If they are loans, having regard 
to the general income of the family, is it a case in which the widow 
ean be held to be justified in borrowing for the payment of the 
kist? This is not a case of a stranger bona fide advancing monies 
to the widow. It is a case when right from the very beginning, 
that is, from the time of the death of the husband the creditors 
have had continuous dealings with the widow, they lending time 
after time at short intervals and payments being made by the 
widow. It is not possible to say from the extracts of the accounts 
whether the payments generally really represent the income which 
the widow got from the lands. These questions have to be consi- 
dered before we can say that the mortgage for Rs. 3,500 is binding 
on the estate when only seven years before the total indebtedness 
was only Rs. 16. The decree of the lower appellate Court is set 
aside and the appeal remanded to the lower appellate Court for 
fresh disposal in the light of the above observations. 


The court-fee paid on the memorandum of second appeal is 
to be refunded. The other costs will abide and will be provided 
for in the revised decree. 


KS. Decree set aside and appeal remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice Kine AND Mr. Justice HAPPELL, 


Batchu Mallikarjana Rao .. Appellant® (ist Respt.) 
v. 
The Official Receiver, Kistna at a Respondents. 
Masulipatam and another (Petr. & 2nd Respt.). 


Provincial Insolvency Aot (V of 1920), S. 4—Scope—Order passed by 
ordinary Civil Court under O. 21, r. 98, C.P. Code—Official Recewer remain- 
ing ex parte—If can re-agitate the matter under 8. 4 of the Provincial 
Insolvency Act. 

Civil Procedure Code (V of, 1908), O. 21, r. 98—Discretion of Court to 
order interest. 

A sale in execution held after the adjudication of the judgment-debtor 
as an insolvent was set aside at the instance of the Official Receiver. 
Thereupon the auction purchaser applied for the refund of poundage and 


*A. A. O. No. 51 of 1940. . 17th December, 1941. 
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for the award of interest upon the purchase money for the period during 
which it? was in deposit. The Official Receiver to whom notice of this 
application was given remained cx parte and the executing Court *passed an 
order allowing the application. The Official Reeeiver unsuccessfully applied 
to have the order reviewed or set aside. Thereupon he applied to the 
District Court under S. 4 of the Provincial Insolvency Act for a declara- 
tion that the order of the executing Court on the question of interest was 
not binding upon him. The District Court allowed this application. On 
appeal, 

Held: (ìi) Though the language of S. 4 of the Provincial Insolvency 
Act is very wide and comprehensive, it does not cover the case of a dispute 
between the Official Receiver as representing the insolvent’s estate and a 
person (like the purchaser in execution in the present case) who has no 
real connection whatever with the insolvency when the subject-matter of 
that dispute is an order passed by an ordinary Civil Court under O. 21, r. 
93, where the jurisdiction of that Court cannot be questioned. 

(ii) In the circumstances the Official Receiver would be prevented from 
filing a fresh suit to re-agitate the question which had been decided in exe- 
cution and if he is prohibited from filing a suit he is equally prohibited 
from making an application under 8. 4 of the Provincial Insolvency Act. 

Seshayya v. Rangiah, (1939) 1 M.L.J. 203, distinguished; Arunacha- 
lam v. Official Recewer, A.I.R. 1940 Mad. 733, followed. 


(iii) The executing Court has full discretion under O. 21, r. 93, Civil 
Procedure Code to order interest or refrain from doing so. 


Appeal against the order of the District Court of Kistna 
dated 8th August, 1939 and made in I.A. No. 46 of 1938 in I. 
P. No. 15 of 1935. 


P. Satyanarayana Rao for Appellant. 
V. Govindarajachari for Respondents. 
The Judgment of the Court was delivered by 


King, J—-The appellant was the purchaser in December, 
1935 of certain properties sold in execution of a decree in O.S. 
No. 79 of 19382. At that time the judgment-debtor had been 
adjudicated an insolvent and the sale was held in spite of a pro- 
test by the Official Receiver against it. The purchase price and 
poundage were deposited in accordance with rules by the appel- 
lant at the conclusion of the sale. In 1936, upon an application 
by the Official Receiver, the sale was set aside, and this order was 
confirmed on appeal by the High Court. Accordingly in 1938 
the appellant whose title to the property purchased had now gone 
applied for the refund of the poundage and for the award of 
interest upon the purchase money for the period during which 
it was in deposit. Notice of this application was given to the 
Official Receiver in February, 1938. But the Official Receiver, 
for reasons which it is not necessary now to investigate, remain- 
ed ex parte; and in July, 1938 the executing Court passed an 
order in favour of the appellant that the poundage should be re- 
funded and that interest on the purchase money deposited should 
be paid at the rate of six per cent. When this order was pass- 
ed against him, the Official Receiver applied to the executing 
Court itself to have it reviewed or set aside. But the executing 
Court refused to accede to cither of these requests. Thereupon 
the Official Receiver applied to the District Court under S. 4 of 
the Provincial Insolvency Act for a-declaration that the order 
of the executing Court was not binding upon him in respect of 
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the question of interest. The District Judge passed an order 
upon this application in favour of the Official Receiver ‘holding 
that the*exeeuting Court had no power to grant interest fm the 
circumstances, and that even if it had the power there were no 
circumstances which could justify imposing any liability to pay 
interest upon the Official Receiver or the insolvent’s estate. 
Against this order of the learned District Judge the purchaser 
has filed the present appeal. 


Two points have been taken in the appeal. The first is 
that the District Judge had no jurisdiction to pass any order 
under S. 4, and the second is that the orders which he has passed 
are incorrect as he has overlooked the provisions of 
O. 21, r. 98, which gave the executing Court full discretion to 
order interest or refrain from doing so as it pleases. We are 
inclined to agree with both these arguments. It seems to us 
contrary to all judicial principle that when an Official Receiver 
has allowed an order to be passed against him ex parte and has 
applied unsuccessfully to have that order set aside or reviewed, 
and fails to avail himself of his remedy by way of appeal or re- 
vision he should be permitted to make use of the provision of S. 4 
of the Provincial Insolvency Act to re-agitate a question which 
has been finally decided against him. Of course, the language of 
S. 4 is very wide and comprehensive. But we do not think that 
it is comprehensive enough to cover the case of a dispute between. 
the Official Receiver as representing the insolvent’s estate and a 
person who has no real connection whatever with the insolvency, 
like the present appellant when the subject-matter of that dispute 
is an order passed by an ordinary Civil Court under QO. 21, r. 
98, where the jurisdiction of that Court cannot be questioned. 
‘We have been referred to a judgment reported in Arunachalam 
v. Official Recewer,! by Somayya, J., in which the identical ques- 
tion now before us has been considered. The learned Judge has 
pointed out that in a matter of this kind the Official Receiver is 
:n precisely the same position as an ordinary suitor, and that he 
would be prevented in those circumstances from filing a fresh 
suit to re-agitate the question which had been decided in execu- 
tion. If he is prohibited from filing a suit, he is equally prohi- 
bited from making any application under S. 4 of the Provincial 
Insolvency Act. Learned counsel who has appeared for the Offi- 
cial Receiver has not seriously attempted to challenge the reason- 
ing of our learned brother in this case and with respect we adopt 
that reasoning. We have indeed been referred by learned 
counsel for the Official Receiver to another case reported in 
Seshayya v. Rangiah? in which an order in favour of certain ap- 
pellants at a Court auction has been set aside at the instance of 
the Official Receiver under S. 4 of the Provincial Insolvency 
Act. But to that order the Official Receiver was not himself a 
party, and therefore that case can easily be distinguished from 
the case now before us. Following the decision to which we 
have referred, viz., Arunachalam v. Official RecewerS we hold 





1. A.I.R. 1940 Mad. 733. 
2 (1939) 1 M.L.J. 203. 
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that in the circumstances of this case the learned Judge had no 
jurisdigtion to interfere at the instance of the Official Receiver 
under S. 4 with the order passed by the executing Court. 


On the question of the discretion of the executing Court to 
order payment of interest, no argument is possible in favour of 
the respondent, unless it be argued that the appellate Court can 
interfere with the exercise of that discretion. The wording of 
r. 93 is perfectly explicit. The learned District Judge was 
wrong therefore in saying that the executing Court had no 
power to order payment of interest. On the question whether 
the executing Court made a wise use of its discretion, or not, we 
of course need now say nothing, because we have already held 
that the learned District Judge had no jurisdiction to entertain 
the application under S. 4 in the circumstances of the case. The 
result is that this appeal must be allowed and the order of the 
learned District Judge set aside and the application of the Offi- 


cial Receiver ‘under S. 4 dismissed with costs of this appeal’ 


payable out of the insolvent’s estate. 
K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT :— MR. JUSTICE VENKATARAMANA Rao. 


In the matter of the Indian Companies Act, 1913 
and 
In the. matter of the Travancore National and Quilon Bank Ltd., 
(In liquidation). - 
Modern Automobiles by its Proprietor R. Q. Patel .. Applicant* 
v. 
Travancore National and Quilon Bank Ltd., 
by its Official Liquidators | .. Respondent. 


Banker and customer—Customer having current account im one branch 
handing. over cheques drawn on another branch of the same bank for reali- 
sation—Bank ‘suspending payment before receipt of intimation as to reali- 
sation by customer—Effect. : 

A customer of the Bombay branch of the T. N. & Q. Bank, Ltd., 
having a current account in that branch delivered on 16th June, 1938 a 
cheque of that date for Rs, 1,500 drawn in his favour on the Anderson 
branch of the bank at Madras and another cheque for a sum of Rs. 433-2-0 
drawn in his favour on the same branch for realisation and credit in his 
current account, According to the course of dealings with the bank he could 
draw on the said bank only after the said amounts were realised and intima- 
tion thereof had been given to him. But before he received any such intima- 
tion the bank suspended payment. The Rs. 1,500 was realised on 18th June, 
1938 and the other amount on 20th June, 1938 by the Anderson branch. The 
customer claimed the amounts as held in trust for him, 

Held, (i) that the proceeds of the cheques must be deemed to have been 
realised by the Bombay branch on the respective dates on which they were 
realised by their Anderson branch. 

(di) So far as the Rs. 1,500 was‘ concerned, on the facts, there was 
“ascertainment” that the proceeds had been realised by the bank, (as re 
ie aie iS eR Ee ak an Na a Ta Pak aan 
. ” #Appln. No. 2916 of 1940 in : 

O.P. No. 158 of 1938. 16th December, 1941. 
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quired by r. 12 of the bank rules) to make the amount available for 
drawing. | As the amount was. realised on the 18th June, 1938, it 
would have been open to the customer to draw upon the bank and I% could 
have easily ascertained that the amount was realised by the bank. But in 
regard to the other cheque it cannot be said that there was ascertainment. 
Accordingly the customer was entitled to rank only as an ordinary ereditor 
as regards the Rs, 1,500 and as a preferential creditor in regard to the 
Rs. 433-2-0. . 


V. C. Gopalratnam for Applicant. 


C. Krishnaswami diyar for King and Partridge for Respon- 
dent. 


The Court delivered the following 


JUDGMENT.—This is an application by one Mr. Patel the pro- 
prietor of Modern Automobiles carrying on business at Bombay. - 
tor payment of two sums, Rs. 1,500 and Rs. 433-2-0. The case 
for the applicant is that he was a customer of the Bonibay branch 
of the Travancore National and Quilon Bank Ltd., and had a cur- 
rent account with them, that he delivered on the 16th June, 1988, 
a cheque bearing the said date for Rs. 1,500 drawn in his favour 
on the Anderson branch of the bank at Madras and another 
cheque for a sum of Rs. 4833-2-0 drawn in his favour on the same 
branch for realisation and credit in his current account, that ac- 
cording to the course of dealings he had with the bank he could 


draw on the said bank only after the said amounts were realised 


and intimation thereof had been given to him, that before he re- 
ceived any such intimation. the bank suspended payment and there- 
fore the said moneys realised by the bank must be held to be 
moneys held in trust for him and he is therefore entitled to rank as 
a preferential creditor in respect thereof. The receipt of the 
chegues by the Bombay branch of the bank and the realisation of 
the said cheques by the Anderson branch of the bank are admitted 
by the Official Liquidators. The sum of Rs. 1,500 in respect of 
ihe cheque, dated 16th June, 1938, was realised by the Anderson 
branch on the 18th June, 1938, and the sum of Rs. 433-2-0, in res- 
pect of the second cheque was realised on the 20th June, 1938, 
before the bank suspended payment. There are two paying in 
slips Exs. A and A-1 evidencing the payment of cheques to the 
Bombay branch of the bank. They indicate that the said cheques 
were paid in to the credit of Modern Automobiles in current 
account. There are certain rules framed by the bank in regard 
to the current account and two rules appear to be relevant in re- 
gard to the cheques in question. R. 10, runs thus: 

“Cheques, drafts, etc., (either local or mofussal) on other banks received 
after 1 pm. (on Saturdays 11-30 a.m.) will not be sent for collection un- 


til the following business day and should accordingly be drawn against 
only after they are realised”. 


R. 12 says: 

“It must be distinctly understood that though entries may have been 
made to the credit of an account and initialled for in the pass book, should 
such credits be made up of cheques which have to be collected, they are 
not available for drawing against until it has been ascertained that the 


. proceeds have been realised by the ba 


Mr. Gopalratnam appearing for the applicant examined Mr. 
Patel. He deposed that he was receiving advice notes in regard 


. 
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to the amounts realised in respect of cheques delivered to the bank 
frometime to ‘time. He also filed his pass book which e contains 
the rules on which the relationship between him and the bank in 
regard to these cheques were regulated. 


The question that arises is whether in respect of moneys 


l realised by the Anderson branch in respect of these cheques the 


relationship of debtor and creditor was established between the 
bank and the applicant. From the paying in slips it is clear that 
the moneys were intended to be credited into the current account 
and therefore the relationship intended to be established between 
the applicant and the bank was that of a debtor and creditor. On 
the date on which the applicant paid the cheques into the bank it 
cannot be said that such a relationship arose because he wag not 
allowed to draw on those cheques except according to the provi- 
sicns contained in rr. 10 and 12. It dees not appear from the 
evidence when the cheques were delivered at the Bombay branch, 
that is, whether it was after 1 P.M., or before that hour. But it 
appears that those cheques were despatched on the very day to 
the Anderson branch at Madras and realised by them imme 
diately in the ordinary course of business. Under r. 12 those 
cheques were not available for drawing until it was ascertained 
that the proceeds had been realised by the bank. The question is, 


- can it be said that it has been ascertained that the proceeds have 


been realised by the bank? The receipt by the Anderson branch 
at Madras of these sums on the respective dates must be held to 
be receipts by the bank and the proceeds must be said to have 
been. realised by the Bombay branch of the bank on the respective 
dates. In Mackersy v. Ramsays!, one Mackersy had an account 
with the firm of Ramsays. He delivered a draft, dated 10th Feb- 
ruary, 1832, drawn in his favour on a firm in Calcutta requesting 
the firm of Ramsays to realise the proceeds of the cheque and 
place them to his eredit. Ramsays delivered this bill to Coutts 
& Co., requesting them to forward it to their agents at Calcutta 
for realisation. Coutts & Co., sent that bill to their correspondents 
Alexander & Co., at Calcutta who realised the proceeds of the 
bill but failed to remit the amount to Coutts & Co., and subse- 
quently became bankrupt. The question that arose in that case 
was whether Mackersy was entitled to have credit for the amount 
realised by Alexander & Co., in spite-of their bankruptey and 
when it could be said that the proceeds should be deemed to have 
been realised to the credit of Mackersy. The House of Lords held 
that in spite of the bankruptcy Mackersy would be entitled to 
have eredit for the said amount and the amount must be deemed 
to have been realised by Ramsays when Alexander & Co., collected 
the amount in Caleutta. The Lord Ordinary who tried the ease 
took the view that at the moment when Alexander & Co., realised 
the amount, at that moment the law placed it to the credit 
of Mackersy (page 191). This view was affirmed by the House 
of Lords. Lord Campbell at page 203, observed: 

“TI approve of the expression of the Lord Ordinary, when speaking of 
the receipt of the money by Coutts’ correspondents at Calcutta, that at 
that moment the law placed it to the credit of the defender.’ 





1. (1843) 9 Cl. & Fin. 818: 57 R.R. 183:8 E.R. 628. 
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Lord Cottenham also took the same view. From this degision it 
is clear that the realisation of the cheques by the Anderson branch 
must be held to be realisation by the Bombay branch. Mr. Gopal- 
ratnam placed considerable reliance on In re Farrows Bank Ltd.* 
The facts in that case were as follows. One V on 16th December, 
1920, paid in to his credit at Farrow’s Bank, Birmingham branch, 
a cheque drawn in his favour on the London Joint City and Mid- 
land Bank, West Bromwich branch. The Farrow’s Bank remit- 
ted the cheque to Barclays Bank for realisation. Qn 17th Decem- 
ber, Barclays Bank presented the cheque at the clearing house to 
the London Joint City and Midland Bank, who remitted it to 
their West Bromwich branch. On 18th December, the West Brom- 
wich branch advised the Head office that the cheque was cleared. 
On 20th December, the London Joint City and Midland Bank 
settled with Barclays Bank through the clearing house at 12-30 P.M., 
so that it may be taken that Barclays Bank must be deemed to 
have realised the amount at that hour on that date. Barclays 
Bank immediately advised Farrow’s Bank that the cheque was. 
cleared but on the early morning at 8-30 a.m., Farrow’s Bank 
had suspended payment. The relations between V and Farrow’s 
‘Bank in regard to the cheques paid to his current account were 
regulated by r. 4, namely, 

“The bank will not be responsible for any cheques, bills, notes, coupons, 
or securities forwarded by post for collection or acceptance, nor for any 
delay which may arise. Proceeds of remittances will only be available 
after receipt of the’ same by the bank,” 


Astbury, J., took the view that the proceeds of the cheque could 
not be said to have been received by ‘the Farrow’s Bank till after 


‘suspension on the ground that it must have been received only 


at 12-30 p.m., the hour at which Barclays Bank must be deemed 
to have realised the amount when they settled the account with the 
London Joint City and Midland Bank. I refer to the following 
observations of Astbury, J., which make the point clear: 

“Now in the present case it is common ground that the time at which 
this cheque was cleared in fact and the moneys made available for Barclays 
Bank as agent for Farrow’s Bank was 12-30 on Monday, December 20. 
Farrow’s Bank, however, has stopped payment, if not on Saturday or 
Suuday certainly in the early hours of Monday morning, and long before 
12-30 in the day. That being so, it seems to me that after ceasing to act 
as a going concern and stating their intention no longer to act as a going 
concern. they had no longer any authority from Voyce to take what was in 
fact his money received, after the stoppage and convert it into money form- 
ing part of their assets, in respect of which they would be entitled to assume 
the position of debtors instead of agents. On that short ground I. am of 
opinion that these moneys never were in fact collected by Farrow’s Bank at 
a time when they. were entitled to claim them as part of their assets.” 
From. these observations it is clear that the receipt by Barclays 
Bank was held to be receipt by Farrow’s Bank but as that receipt 
was only after 12-30 p.m., it was held that the amount was received 
after the suspension of payment by Farrow’s Bank. ‘This view 
was affirmed by the Court of Appeal. I therefore hold that the 
proceeds of the cheque must be deemed to have been realised by 
the Bombay branch on the respective dates on which they were 
realised by the Anderson. branch. 





1. (1923) 1 Ch.D. 41. 
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The question is, can it be said that it has been ascertained 
withinethe meaning of r. 12, because until then the proceeds will 
not We available for drawing? It seems to me that so far as the 
proceeds of the cheque for Rs. 1,500 are concerned it must be held 
that there was ascertainment. The amount was realised on the 
18th June and certainly it would have been open to the applicant 
to draw upon the bank and he could have easily ascertained that 
the amount was realised by the bank. But in regard to the second 
cheque, namely, for Rs. 433-2-0, I find it difficult to hold that there 
has been ascertainment within the meaning of the said rule. I 
therefore hold that the applicant is entitled to rank as an ordinary 
creditor for the sum of Rs. 1,500 and as a preferential creditor 
in regard to the sum of Rs. 433-2-0. The applicant will have Rs. 35 
fo his costs and the Official Liquidators will have Rs. 35 for their 
costs, both out of the assets of the bank. 


KS. — Ordered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WADSWORTH AND Mr. Justice 
PATANJALI SASTRI. b 


Gottimakkula Chetti Venkatraju l .. Petitioner® (Respt.) 
v. | 

Gottemakkula Ramabhaddirraju .. Respondents. 

and others (Appellants). 


| Civil Procedure Code (V of 1908), O. 41-A, r. 6—Notice of appeal—If 
properly served by being left with the pleaden for respondent—Q. 3, r. 5—If 
applicable. 

O. 3, r. 5 of the C.P.Code is a general provision covering all pro- 
cesses of Civil Courts and O. 41-A is a special order relating to the pro- 
cedure in appeals to the High Courts from original decrees of subordinate 
Courts. It must be inferred therefore that the special provisions of O. 41-A, 
in so far as they are in conflict with the provisions of the other parts of the 
Code must prevail and must govern the procedure relating to appeals in 
preference to the general provisions, 

In view of the fact that r. 6 of O. 41-A expludes a notice of appeal 
from the category of processes which can be properly served by being left 
at the address for service of the party to be served, the inference is that 
such a notice must be served regularly either on the respondent or on his 
advocate and that service by merely leaving in the office of the advocate as 
provided under O. 3, r. 5 is not service on the party or his pleader, for 
purposes of limitation for filing memorandum of cross-objections under 
-O. 41, r. 22. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to excuse 
the delay in filing and in re-presenting S.R. No. 31094 of 1941, 
memo of cross-objections to Appeal No. 129 of 1941 preferred to. 
the High Court against the decree of the Court of the Subordi- 
nate Judge of Narsapur in O.S. No. 7 of 1987. 

P. Satyanarayana Rao, G. Chandrasekhara Sastri and 8. 
Venugopala Rao for Petitioner. 

E. Venkatarama Raju for Respondents. 





*C.M.P. No. 7043 of 1941. 3rd December, 1941. 
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The Order of the Court was pronounced by 


6 

Wadsworth, J—This is an application to excuse the delay in 
filing and re-presenting a memorandum of cross-objections. The 
facts are that the memorandum of appeal was presented and 
admitted at the end of April, 1941. There was a stay applica- 
tion which was heard by the Vacation Court after notice to the 
respondent in which application the respondent was represented 
by his advocate. Stay was ordered and special arrangements 
were made to expedite the preparation of the appeal. Formal 
notice of the appeal was served, not on the respondent’s advocate, 
but upon the elerk of that advocate. The clerk failed to commu- 
nicate the fact of the service of this notice to the advocate him- 
self. The advocate states on oath that he heard. of the notice 
of the appeal only on the 8th October, 1941, he at once communi- 
cated with his client and on the 16th October, 1941, he filed the 
memorandum of cross-objections with a petition to excuse the 
delay. ‘There was a delay of one month and twenty-two days in 
presenting the memorandum from the date on which the appeal 
notice was served on the advocate’s clerk and there was a further 
delay of seventeen days in re-presenting the memorandum after 
it was returned for a defect. : 


Now, it scems to us that there are no grounds upon which 
the delay in this case could be excused if it is necessary to exeuse 
the delay. The advocate knew about the filing of the appeal as 
long ago as May of this year. He knew that special orders had 
been passed for expediting the appeal. In such circumstances, 
if the memorandum of eross-objections was necessary, there was 
no reason why funds should not have been obtained from the 
clients at once and arrangements made to file the memorandum 
in good time. It is, however, argued that in fact no notice of 
this appeal has yet been served either on the respondent or his ad- 
vocate and that therefore there is no necessity to excuse the delay 
in presenting or re-presenting the memorandum of cross-objections, 
0. 41-A, r. 6 of the Code of Civil Procedure, provides that all 
notices other than a notice of appeal shall be sufficiently served 
if left at the address for service of the party to be served. ` It is 
not disputed that the address for service of the party in this 
ease is the address of his advocate. O. 3, r. 5, provides that any - 


‘process served on the pleader of any party, or left at the office 


of such pleader, shall be presumed to be duly communicated and 
made known to the party whom the pleader represents and, un- 
less the Court otherwise directs shall be as effectual for all, pur- 
poses as if the same had been given to or served on the party in 
person. O. 3, r. 5 is a general’ provision covering all processes 
of Civil Courts. O. 41-A is a special order relating to the proce- 
dure in appeals to the High Court from original decrees of Sub- 
ordinate Courts. It must, we think, be inferred that the special 
provisions of this order, in so far as they are in conflict with the 
provisions of the other parts of the Code, must prevail and must 
govern the procedure in preference to these general provisions. 
Seeing that r. 6 of O. 41-A excludes a notice of appeal from the 
category of processes which can be properly served: by being left 
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-at the address for service of the party to be served, the inference 
is that such a notice must be served regularly either on the res- 
pondant or on his advocate and that service by merely lgaving in 
the office of the advocate is not service on the party or his pleader, 
for purposes of. limitation. It is urged that this view of the rules 
will result in inconvenience to practitioners and to Courts. The 
remedy in our view is not to read the rules so as to suit the con- 
venience of parties but to modify the rules in such amanner as 
may be desirable. 
. ` We are dealing now with a question of limitation. Under 
0. 41, r. 22 the period of limitation is one month from the date 
of service on the respondent or his pleader of notice of the date 
fixed for hearing the appeal. We cannot regard service of notice 
-on the pleader’s clerk as the.correct starting point for limitation 
in the, absence of a special provision to that effect. 

In the result therefore, we hold that the memorandum of 
-eross-objections has been presented in time. The petition to 
excuse the delay is dismissed. No order as to costs. 


Memo of cross-objections held to be presented in time. 





K.S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, JUSTIOB Burn. 


‘Rao Saheb Sedimbi Hanumantha Row .. Appellants* 
and others (Defts. 1, 2 and 3). 
v. 


Nidumolu Seetaramayya ‘Respondent (Pltff.). 


Tort—Libel-—Privilege—Defendant in suit for damages for wrongful ` 


dismissal filing extracts from reports by him to show the grounds for dis- 
missal—Extract defamatory of plaintiff—Absolutely privileged, 


The, defendant, a headmaster, having been sued for damages for. 
wrongful dismissal thought it necessary for the purpose of his defence to 
show the grounds upon which the plaintiff, a teacher, was dismissed by the 
managing committee. The defendant filed extracts from a report made by 
him to the school committee and such extracts were found to be demamatory 
-of the plaintiff, In an action for damages for alleged libel, 


Held, that the occasion was one of absolute privilege as the statement 
was made in Court in the course of and for the purpose of defence. Whe- 
‘ther or not writs, pleadings and affidavits are governed by the law of 
absolute privilege depends entirely on the nature of the statements in 
writing that are filed and the purpose for which they are: filed. If they 

“are documents considered by a party as being essential for his defence they 
are covered by the doctrine of privilege. 


Balammal v. Palandi Naidu, (1938) 2 M.L.J. 340, distinguished. 


Appeals against the decrees of the Court of the Subordinate 
-Judge of Masulipatam in A.S. No. 35 of 1938 (A.S. No. 26 of 
1938, District Court, Kistna), preferred against the decree of 
the Court of the District Munsif of Masulipatam in O.S. No. 194 
-of 1934. 


Ch, Raghava Rao and V. Govindarajachari for SEDANE, 
P. Satyanarayana Rao for Respondent. 


“S.A. Nos. 116 and 203 of 1939. “Igth November, 1941. 
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The Court delivered the following 


JUDGMENT.—These appeals are by the defendants ht O. S. 
No. 194 of 1934 on the file of the District Munsif of Mafulipa- 
tam. The appellants in S.A. No. 116 were defendants 1 and 2; 
tho appellant in S. A. No. 203 was the 3rd defendant. The 
suit was filed against them by the respondent for damages for 
defamation. The respondent was an assistant teacher from 1919 
to 1932 in the Hindu College High School at Masulipatam. The 
first defendant was the president and the second defendant the 
secretary of the managing committee of the High School. - The 
third defendant was the headmaster. In 1932 the respondent 
was dismissed by the managing committee and he filed a suit for 
damages for wrongful dismissal, O.S. No. 5 of 1933 in the 
Court of the District Munsif of Masulipatam. To lihat suit the 
first defendant as president of the managing committee was the 
only defendant. The second and third defendants were not 
impleaded. During the trial of the suit on the 29th March, 1933 
the first defendant filed into Court extracts (Ex. A) from a 
report which had been sent by the third defendant to the manag- 
ing committee in June, 1931. The report, according to the res- 
pondent, contained allegations against him which were defama- 
tory, and the extracts filed by the first defendant were extracts 
from the report referring to the respondent. Both ‘the lower 
Courts have found that the allegations in these extracts were de- 
famattory, and the lower appellate Court has confirmed the decree’ 
given by the trial Court against all the defendants for Rs. 300 
damages and costs. 

Both the Courts below have found that the allegations against 
the respondent in the report of the headmaster to the managing 
committee were not true, and ‘they have also found that they 
were meant maliciously. No appeal lies with regard to these 
findings of fact. The main questions argued on behalf of the 
appellants have been, firstly, that there was no eause of action 
disclosed in the plaint against the second and third defendants 
and secondly that the publication by the first defendant was made 
on a privileged occasion. : 

With regard to the first contention it is undoubtedly well 
founded. As already stated it was only the first defendant 
against whom the suit O.S. No. 5 of 1933 was filed. He alone: 
was responsible for producing into Court in the course of his 
evidence Ithe extracts marked Ex. A on tha 29th March, 1933.. 
The second and third defendants cannot, in any way, be held lia- 
ble for the actions of the first defendant. Some attempt has 
been made lto show that the second and third defendants were 
concerned in the publication of these libels because the extracts 
were prepared by some typist. It is sufficient to say that no 
allegation of that kind was made in the plaint. ‘The plaint bases 


. the cause of action entirely upon the publication of these typed ex- 


tracts in the Court on the 29th of March, 1933. Paragraph 9 of 
the plaint says: 
“The cause of action for the suit arose on and from 29th March, 1938, 


the date on which copy of the report complained of was filed into this. 
Court in O.S. No. 5 of 1933.” 
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Both the lower Courts have been misled into discussing the 
questio? whether the headmaster published these allegations 
when tie submitted his report to the committee in 1931, #nd whe- 
ther the secretary or the headmaster or both published these alle- 
gations when they handed to a typist the full report with instruc- 
tions to make extracts from it. It is sufficient to say that these 
oceasions of publication are not set out in the plaint as giving 
rise to any cause of action. The reason is clear. The plaint 
was filed on the 27th of March, 1934. ‘The period of limitation 
for such a suit is twelve months, and therefore any publication 
made before the 27th of March, 1933 would have given a cause 
of action for a suit which on the 27th of March, 1984 would have 
been barred by limitation. The lower Courts ought not to have 
allowed themselves to be led into a discussion of the submission 
of the report by the headmaster to the committee, or of publish- 
ing it before some typist whose identity is not known. The 
appeal of the second and third defendants must, therefore, suc- 
ceed on the ground that the plaint disclosed no cause of action 
against them. 


The first defendant’s case rests upon the plea of privilege. 
It is contended for the respondent that this plea of absolute privi- 
lege was not raised in the trial Court. I am unable to verify 
this allegation because ‘the written statement of the first defendant 
has not been printed. It is true that no issue on the plea of 
absolute privilege was framed by the learned District Munsif. 
But it is also clear from the judgment of the learned District 
Munsif that this question of privilege was in issue between the 
parties and was discussed by him and found by him in favour of 
the plaintiff. It was also discussed in the lower appellate Court, 
and it is not possible now to say that the first defendant cannot 
be heard on the question of privilege. 


The extracts were filed by the first defendant in the course 
of his defence in O.S. No. 5 of 1983. The defendant having 
been sucd for damages for wrongful dismissal ‘thought it neces- 
sary for the purpose of his defence to show the grounds upon 
which the managing committee had taken the step of dismissing 
the plaintiff. The contention of the first defendant is that these 
extracts having been filed in such circumstances and for such a 
purpose, the occasion was one of absolute privilege. That is, I 
think, correct. The authorities are not doubtful. In the case Royal 
Aquarium and Summer and Winter Garden Society v. Parkin- 
son, Lord Justice Lopes has stated: 


“The authorities establish beyond all question this: that neither party, 
witness, counsel, jury, nor judge, can be put to answer civilly or criminally 
for words spoken in office; that no action of libel or slander lies, whether 
against judges, counsel, witnesses, or parties, for words written or spoken 
in the course of any proceeding before any Court recognised by law, and 
this though the words written or spoken were written or spoken maliciously 
without any justification or excuse, and from personal illwill and anger 
against the person defamed.” 


1, (1892) 1 Q.B. 431 at 451. 
32 
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The learned counsel for the appellants has also relied upon the 
case of Kennedy v. Hilliard! These extracts (Hx. Aè were 
undoubtedly filed by the first defendant in the course of afd for 
ithe purpose of his defence against a suit for damages for wrong- 
ful dismissal. The learned counscl for the respondent has drawn 
my attention to several decisions in which it was held that writs, 
pleadings, and affidavits are governed by ‘the law of absolute pri- 
vilege and has attempted to say that not every statement in writ- 
ing filcd into Court is privileged. The answer is that it depends 
entirely on the nature of the statements in writing that are filed 
and the purpose for which they are filed. If they are docu-. 
ments considered by -a party as being essential for his défencee, 
they are covered by the doctrine of privilege. Learned counsel 
has cited the caso of Balammal v. Palandi Naidu? But that is 
quite irrelevant to this case. That was not a case of statements 
made in Court but a case of defamatory information given out 
of Court to a vakil. 


The first defendant also must succeed in this appeal since he 
is protected by the doctrine of absolute privilege. Both these 
appeals are accordingly allowed and the plaintiff’s suit dismissed 
with costs throughout. 


` Leave to appeal refused.” 
K.S. —— Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice VENKATARAMANA Rao anv MR. 
Justice ABDUR RAHMAN. . 


Ramineedi Bayalamma and others l .. Appetlants* 
i (Plffs. 2 to 4) 
v 


Sree Muthangi Butchiramayya Garu and others ... Respondents 
i , (Defts). 
Interest Act (XXXII of 1839), S. 1 and proviso—Scope—Owelty payable 

under parision adecd—Interest on—If cam be awarded, i 
A deed of partit‘on, dated 14th March, 1930, divided the immovable pro- 

pertics of the family into two lots, 4 and B, and in order to equalise their 

value provided that lot 4 was to carry with it a liability to pay a sum of 

Rs. 14,000 to the sharer who took lot B. The deed further provided that after 

ist July, 1929, each sharer shall take the income derived from his respective 

share of the properties. The sharers went into possess‘on of their respective 
lots but the owelty remained unpaid. In a suit by the sharer who got lot 

B against the sharer who took lot A, for recovery of the sum payable as 

owelly and interest thereon, on the question whether interest was payable 

and if so from what date, E 
In the circumstances, held, that interest can be awarded from the 14th 

March, 1920, under the proviso to S. 1 of the Interest Act, as a case where the 

Court of Equity would grant interest. < 
Per Abdur Rehman, J.— The payment of Rs, 14,000 not being contingent 

on events which might never happen, the time when the payment was to, be 

made was “certain” though no date was specified in the partition deed, and 
the sum must be held payable on 14th March, 1930, by virtue of the deed 

within the meaning of S. 1 of the Interest Act. s À 





1. (1859) 1 L.T. 78. 
2. (1938) 2 M.L.J. 340. 


*Appeal No. 174 of 1938. . 29th October, 1941. 
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Appcal against the decree of the District Court of Bast Goda- 
vari at Rajahmundry in O.S. No. 10 of 1986. . 


The Advocate-General (Sir A. KErishnaswami Aiyar) and Ch. 
Raghava Rao for Appellants. 


V. Govindarajachari and M. 8S. Ramachandra Rao for Res- 
pondents, 


The Court delivered the following Judgments: 


‘Abdur Rahman, J—The only two questions debated in this 
appeal relate to (a) interest claimed by the plaintiff, and (b) set-off 
claimed by defendants 2 to 5. They arise out of the following 
facts. Muthangi Butchiramiah the first defendant and Muthangi 
Narasiah, were real brothers. . Narasiah died leaving him surviv- 
ing a son Sitharamiah, the first plaintiff and four daughters. 
Sitharamiah died childless pendente lite and is now represented 
by his sisters plaintiffs 2 to 5. 


Sitharamiah was a minor at the time of his father’s death and 
his uncle Butchiramiah aeted as his guardian. Disputes seem to 
have arisen between them in regard to partition of property 
after Sitharamiah had come of age. Butchiramiah was, it appears, 
adamant, but his sons defendants 2 to 5 took a more reasonable 
attitude. They settled the matter amicably and entered into an 
agreement (Ex. A) on the 11th March, 1930, with Sitharamiah 
under which a partition of joint family properties, both movable 
and immovable, was agreed upon. A perusal of 
this document however shows that on account of difficulties in re- 
gard to partition of outstandings due to them by third persons, 
the parties to the agreement agreed to divide them along with 
other movables separately and by a process different from what 
was to be adopted in the partition of immovable properties. It 
also appgars from this document that the defendants 2 to 5 were 
to make a proposal for partition of immovable properties by divid- 
ing them into two lots and since the choice of selecting one of them 
for himself was given to Sitharamiah, he had agreed to pay a 
sum of Rs. 5.500 to the persons making the proposal for partition. 
The properties were accordingly divided. by defendants 2 to 5 
into two lots ‘A’ and ‘B’ and in order to equalise the value of the 
two lots, the lot ‘A’ was to carry with it a liability to pay a sum 
of Rs. 14,000 to the person who got the lot ‘B’. Sitharamiah select- 
ed the lot ‘B’ and thus became entitled to recover a sum of 
Rs. 14,000 from the defendants who had got immovable properties 
of that value in excess of their share. This settlement was recorded 
on the 14th Mareh, 1930, in the deed of partition, Ex. B. under 
which the lot ‘B’ was declared to have been allotted to Sithara- 
miah and the lot ‘A’ along with its. liability to pay the sum 
of Rs. 14,000 to all the defendants including Butchiraminh. his 
sons taking the responsibility on themselves to secure their father’s 
consent to the partition thus effected and to indemnify the plaintiff 
if he suffered tnv loss in consequence of Butchiramish’s refresl to 
agree to the partition. Ex. B provided that the ‘share marked B 
was allotted to Sitharamiah of us and he shall immedintelv’ or 
{as translated by Mr. Govindarajachari as soon as possible) ‘take 
possession of the properties of that share and enjoy them’, The 
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same provision was made in regard to the other lot “A” allotted 
to the defendants. The deed of partition also contained” the fol- 
lowing provision : 

“The income derived from the properties in Schedules A and B shall be 
taken by tho persons to whose respective share they had fallen, After Ist 
July, 1929 each sharer shall take the income derived from his respective share 
of properties.” 

The schedule referring to the lot ‘A’ appended to this deed of 
partition and described as Schedule A was followed by the fol- 
lowing words: . 


“Those who got this A schedule of properties should pay sepurately td 
those who got B schedule of properties a sum of Rs. 14,000.” 


And a note was added to the effect that, 

“there is no connection whatever between this amount and the sum of 
Rs. 5,500 payable by Muthangi Sitharamiah to Muthangi Jaggarao and 
others.” i | i 
Butchiramiah ratified the agreement Ex. A and the deed of parti- 
tion Ex. B. i 


The defendants did not, in spite of taking possession. of their 
share of immovable properties in accordance with the deed of 
partition, pay the said sum of Rs. 14,000 to Sitharamiah. This 
led to the institution of the suit out of which the present appeal 
arises. The plaintiff claimed interest at 12 per cent. per annum 
with effect from either the Ist July, 1929 or from the 14th March, 
19380, to the 14th March, 1986, i.e., the date when the suit was in- 
stituted. He also asked for subsequent interest from the date of 
the plaint up till the date of realisation of the amount sued for. 


Besides the objection as to limitation, non-maintainability 
of suit, ete., the defendants denied their liability to pay interest 
and claimed a set off of Rs. 5,500 in accordance with the agreement 
contained in Ex. B. In regard to the partition of movable proper- 
ties and outstandings another suit was brought by the defendants 
in 1931 in the Subordinate Judge’s Court of Rajahmundry. This 
is now numbered as O.S. No. 7 of 1935 and is in spite of a lapse 
of a decade still pending in that Court. 


The learned District Judge of Hast Godavari overruled the 
other objections raised by the defendants; but refused to allow 
the interest asked for by the plaintiff and allowed the set-off 
claimed by the defendants. In dealing with the question of in- 
terest, he agreed with the contention raised by counsel for the 
plaintiffs that there was nothing in S. 73 of the Indian Contract 
Act or in S. 1 of the Indian Interest Act that would disentitle the 
plaintiff from. recovering interest, thereby obviously meaning that 
it could be awarded under S. 73 of the Indian Contract Act, a pro- 
position which had already been negatived in Kamalammal v. 
Peeru Meera Lavvai Rowthen’, and in Nanchappa Goundan v. 
Wichathara Manmidiar?, and has now been set at rest by the de- 
cision of their Lordships of the Privy Council in Bengal Nagpur 
Railway Co., Lid. v. Ratanji Ramji. As regards S. 1 of the 


1. (1897) 7 M.L.J. 263: LL.B, 20 Mad. 481. 
2. (1929) 59 M.L.J. 358: LLR. 53 Mad, 549 


3, (1938) 1 M.LJ. 640: LB. 65 LA. 66: LL.R. (1938) 2 Cal. 72 (B.C). 
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Interest Act the point was not so easy as not to have merited any 
discussion at all. This was the main point that has engaged the 
attention of this Court and of learned counsel for the parties for 
more than a day and we will have to deal with it in due course in 
this judgment. 

The facts which the learned Judge has mentioned for disallow- 
ing interest and the considerations by which he seems to have been 
guided in coming to that conclusion seem to be entirely irrelevant 
and would not bear examination. The learned Judge holds that he 
is quite satisfied “that the parties had no intention at all at the 
time of Ex. B of charging any interest for businessmen as they 
were, they would have made some provision for interest in Ex. B 
itself.” The interest was not claimed under any agreement arriv- 
ed at between the parties and in the absence of any such allega- 
tion a reflection like this was apt to lead him astray and succeeded 
in doing so. It has nothing to do with the application of the pro- 
visions of the Interest Act. Then the learned Judge states that the 
suit was filed on the last day of limitation without any registered 
notice (having regard in all probability to the provisions of the 
Interest Act but as to which there was no allegation) on rather 
legal advice that this claim for Rs. 14,000 would be time barred. 
What again had the delay in instituting the suit to do with the 
award of interest, it is not easy to understand. No equitable re- 
lief was being asked for in regard to which delay could have been 
a deciding or even a material factor. Nonetheless, the learned 
Judge proceeds to say that he did not think it was a fit case in 
which interest should be awarded upto the date of decree—as if 
the grant of interest was a question of discretion and any reason 
would have been enough not to award it. Last of all he states, 
in his judgment that 

“the fact that interest has been disallowed in this suit can be brought 

to the nofice of the Sub-Court, Rajahmundry when final deeree ig passed in 
the pending partition suit”, 
We really fail to see what was at the back of the learned Judge’s 
mind. He was not dealing with the other suit and the decision in 
this litigation could possibly have no bearing on the other one 
unless it be that he had the consent expressed by D.W. 1 in the 
witness box to pay interest in this suit conditional on his getting 
the same in O.S. No. 7 of 1935, in mind, which he had rejected 
in an earlier portion of his judgment on the ground that it had 
probably emanated from the defendant with the object of pro- 
longing this suit and deferring partition of movable property. 
Nothing was said by the learned Judge in regard to the subsequent 
interest claimed by the plaintiff. 


The learned Advocate-General who argued the case on behalf 
of the plaintiffs (appellants) contended in the first instance that 
according to the true construction of Ex. B, the date of payment 
of the sum of Rs. 14,000 should be held as specified and fixed and 
the money found to be payable at a ‘certain time’ within the mean- 
ing of that expression as used in S. 1 of the Interest Act (Act 
XXXII of 1839). If that.be so, the provisions of the Interest Act 
would apply and the plaintiffs would be entitled to get interest 
at a rate not exceeding the current rate. 
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In view of the decision in Bengal Nagpur * Railway Cp., Lid., 

v. Ratagji tamji, it was admitted that interest could be ayarded 
only if “it was payable by custom or if ‘there was an- agreement 
either express or implied to pay interest or under the provisions 
of any substantive law entitlmg the plaintiff to recover the same. 
Since there was no proof of custom 0: even of an express agree- 
ment (although at one time the learned Advocate-General wished 
to bring it within the meaning of the expression ‘income derived 
trom the properties in Schedules A and B’ used in Ex. B, a con- 
tention with which we were not impressed as, in our opinion, the 
word ‘properties’ used in that context refers to immovable proper-- 
ties alone), the second contention advanced by the learned Advo- 
eate-General was to the effect that inasmuch as possession of Sitha- 
ramiah’s share had passed to the defendants from the Ist July,. 
1929, and they had been enjoying the rents and profits thereof from 
ihat date, the agreement to pay interest may be implied as from. 
that date ór in any case, from the 14th March, 1930, win Ex. B 
was executed. 


The last position taken up on behalf of the appellant was that 
the ‘defendants having got possession of the plaintiff's property 
on partition without paying its full price or equivalent in value, 
there was no reason why equitable jurisdiction should not be in- 
voked and interest not awarded to the plaintiff within the mean- 
ing of the proviso to S. 1 of the Interest Act which is to the effect 
that ‘intcrest shall be payable in all cases in which it is now pay- 
able by law’. 

Learned counsel for the respondents contended, on the other 


‘hand that: 


(a) the provisions of the Interest Act could not be attracted 
in this case as the date on which the payment of Rs. 14,000 was 
to be made could not be regarded as ‘certain’ within the meaning 
of that Act. He admitted that it was not necessary that a date 
to be ‘certain’ should be specifically mentioned for payment but 
it was essential he contended, for the purpose of the Interest Act, 
a in the absence of a specific date on which a payment is to be 

ade, a definite time for payment must have been explicitly and 
So mentioned in the docúment by virtue of which it is to be 
made and must not be left to be either merely infcrable from its 
constructicn or held to have been impliedly fixed as contended for 
on behalf of the appellant in this case. 

(b) The date for payment, even if it could be inferable from 
the construction of the document or held to have been impliedly 
fixed, as urged by the learned Advocate-General. could not be re- 
garded as ‘certain’ as the payment of the sum of Rs. 14.000, was, 
aceord'ng to the contents of Ex. B, contingent on the delivery of 
possession to the defendants. 

(2) There was no intention to pay anv interest and the omis- 
sion by bucinessmen, like the narties to this document to mention 
the same was extremely significant. 

(d) That partition of movable and immovable property was. 
the one chiect for which Ex. A cama into beine and the arrange- 


1, (1938) 1 M.LJ. 640: L.R. 65 LA. 66: LLR. (1938) 2 Cal, 72 (B.C). 
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ment in, Ex. B was merely a preliminary step towards a final parti- 
tion of their entire properties between the parties. The item as to 
interest .could theretore be at the outside an item in general ac- 
counting between them at the time of final partition im the suit. 
O.S..No. 7 of 1935, which is still pending in the Court of the Sub- 
ordinate Judge of Rajahmundry. 

In order to ascertain whether the date of payment for the 
sum of Ks. 14,000 was fixed between the parties and ‘certain’ or 
whether the payment of that sum was merely conditional or con- 
tingent on the happening of certain other events, we will have 
to bear the terms of the deed of partition in mind. It clearly states 
that the share marked ‘B’ was allotted to Sitharamiah and not that 
it was to be allotted to him later on. This would mean that Sitha- 
ramiah had on or before the date on which this partition decd was 
executed, 4.2., the 14th March, 1930, become, in accordance with 
the arrangement contained therein, the complete owner of the 
properties specified in the B schedule. Then follows the expres- 
sion ‘and so he shall immediately take possession’ and not that the 
other party, i.e., the defendants in the present suit will deliver 
possession. ‘What I understand by that expression. is that either 
party who was in joint possession of all the properties upto that 
date had agreed on partition that had been completed by them to 
surrender his respective rights.and possession in the properties that 
had fallen to the other. In other words, the defendants to whom 
the properties spécified in the ‘A’ schedule had been allotted agreed 
to withdraw their rights and possession from the properties which 
had fallen to the plaintiff’s share and the plaintiff agreed to with- 
draw his rights and possession from the share allotted to the de- 
‘fendants. Both the parties thus became free from that day to go 
and take possession of their respective shares irrespective of any 
act of the other. It could not therefore be said that the arrange- 
ment cohtained in the deed of partition or the payment* of the 
sum of Rs. 14,000 was conditional or contingent on anything that 
had to happen or to be done subsequently. 


It was vehemently argued by Mr. Govindarajachari, learned 
counsel for the respondents, that it is not open to a Court to find 
out the date of payment from the construction of a doeument and 
in order to fall within the provisions of the Interest Act, it should 
be either found to have been expressly stated’ therein or specified 
in it explicitly so as to be known by an arithmetical calenlation 
or by a reference to a calendar. But this is not correet in my 
opinion. 

Whether the time is found to have been specified expressi 
or by means of a necessary implication on a construction of a 
document, the result in both the cases is, in my judgment, the same. 
Construction of a document is one of the well-reecognised methods 
from which the intention of the parties is to be gathered. Where 
the Court is asked to find a date from a document, on which a 
certain act had to be done by one of the parties, it is not only per- 
missible but incumbent upon the Court to ascertain it not only 
from what the parties have stated expressly- but also from what 
they: may be-deemed to have said impliedly though unambiguously. 
It.may be that a. document may contain no indication, express or 
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implied, from which an inference as to the date on which, the act 
had to pe done or performed may be deducible.- But thah is a 
different matter. .In that case the conclusion will be that the 
parties had omitted to specify the date of performance altogether. 
But this would be because by a reading of the document or by a 
construction of the same, the intention of the parties cannot be 
gathered. Ascertaining the intention of the parties as to the 
date of performance by an act of arithmetical calculation or by a 
reference to a calendar is as much permissible for a Court as to 
discover it by the construction of a document or from what may 


‘be implied from the nature of the transaction from which it 


might be inferred that the contracting parties must have intended 
that date to be a part of the agreement between them. No date 
was expressly specified in Ex. B for payment and unless it is con- 
tended that it was not to be paid at all, which would be obviously 
against the intention of the parties if the contract is to be effective, 
it must be held to be implied in that deed on the presumed inten- 
tion of the parties. When a representation that it was safe for 
a ship to lie at a wharf was imported into a contract for the use 
of the wharf in the Moorcock’s case}, on the presumed intention 
of the parties and in order to give the transaction that efficacy 
that both parties must be intended to have given and to. prevent 
such a failure of consideration as could have been within the con- 
templation of the parties, there is no reason why in construing the 
deed of partition, the date of payment should not for the same 
reasons be held to have been impliedly and unambiguously fixed 
between the parties in this case. Similarly, if A writes a slip to 
B to meet him in half an hour to receive payment of a debt due 
to the latter without specifying or mentioning the date on which he 
was to meet or on which the slip was written, the date on which the 
payment was to be made must be, in my opinion, held to be speci- 
fied and certain although not expressly mentioned in the slip of 
paper if the date on which it was written could he established 
aliunde. Since the sum of Rs. 14,000 was to go to Sitharamiah 
in consideration of the larger share of the property which under 
the partition was allotted to the defendants, he must be, in my 
judgment, held entitled to recover that money, in the absence of 
anything else stated in the document, on that day in the same manner 
as he was entitled to recover or get possession on that day of the im- 
movable properties allotted to him. According to the construction 
that I am placing on Ex. B, the contract to pay cannot be deemed to 
have been contingent, as urged by learned counsel for the respon- 
dents, and the date of payment must be held to be fixed. Whether 
it is possible to regard that date as falling within the expression 
of ‘at a certain time’ under the provisions of the Interest Act is a 
different question and will be discussed later. ` 


The contention of the learned Advocate-General that as in 
view .of the provisions in Ex. B either party had to get the income 
of their respective shares from the Ist July, 1929, his clients should 
be entitled to recover interest from that date and that the sum of 
Rs. 14,000 had to become payable to them on. that day is also, in 
my opinion, incorrect. I have already referred to.the fact that 





a 1. (1889) 14.P.D. 64,°C.A. ` 


I] THE MADRAS LAW JOURNAL REPORTS. 257 


the word ‘properties’ used in Ex. B in the expression ‘income deriv- 
ed froth the properties in Schedule A’ does not refer to the sum of 
Rs. 1%,000. It is clear from Ex. A which came into existence on 
the 11th March, 1930, that the proposal for partition, not to say 
of the actual allotment of properties in accordance with that pro- 
posal, was not made up to the time when that document was exe- 
cuted. How can then a sum of Rs. 14,000 or for the matter of that 
any other sum be said to be payable to Sitharamiah before that 
date? It was only after the execution of that document that the 
proposal to divide the immovable property must have been made 
by the defendants and as a part of that proposal, a sum of 
Rs. 14,000 had, in order to equalise the shares, to go to the person 
or persons who got the ‘B’ lot. Had Sitharamiah selected the A 
Schedule he would have been. indebted in a sum of Rs. 14,000 in- 
stead of becoming entitled to recover the same sum from the 
defendants. In view of this it is impossible to hold 
that the sum of Rs. 14,000 was payable on any date prior to the 
acceptance by Sitharamiah of the proposal for partition made by 
the defendants. Moreover no income can be said to have been 
derived or in any case proved to have been so from this sum of 
Rs. 14,000 even if the expression ‘income derived from his respec- 
tive share of properties’ is interpreted so as to cover this amount. 
The date of payment cannot be, for the above reasons, held to be 
the 1st July, 1929, but the 14th March, 1930, the date on which 
the title to the entire property specified in Schedule B passed to 
Sitharamiah. 

Having construed the deed of partition Ex. B and found that 
the sum of Rs. 14,000 was payable by the defendants to Sithara- 
miah on the date on which the properties were allotted to him 
under Ex, B, the next question to decide is whether this is suff- 
cient to attract the provisions contained in the first part of S. 1 
of the Interest Act. 

Before proceeding to consider that section however, it must be 
stated that in applying the provisions of the Interest Act, the 
facts that there was no agreement to pay interest or that the 
parties did not intend to pay interest as deducible by way of an 
inference from a mere omission of a promise to pay the same are, 
jn my opinion, entirely irrelevant. Had there been an agreement 
to pay interest either express or implied it would have had to be 
awarded independently of the provision of the Interest Act. The 
questions whether a creditor did or did not intend to take interest 
or a debtor did not intend to pay the same have no bearing when 
‘a Court is called wpon to decide whether interest could be awarded 
under the provisions of the Interest Act. 


Since the terms of the Interest Act (Act XXXIT of 1839) are 
identical with S. 28 of Lord Tenterden’s Act (3 and 4 William IV, 
Chap. 42) or even with S. 24 (1) of the New Brunswick Judica- 
ture Act of 1909, the parties freely referred to the English deci- 
sions on the point. The following English and Indian deci- 
‘gions were cited by learned counsel for the parties in the course 
of their arguments. De Bernales v. Fuller!, Juggomohun Ghose v. 





1. (1810) 2 Camp. 426: 170 E.R. 1206 at 1207. 
33 


Rayalamma 
v. 
Butchi- 
ramayya. 


Abdur 
Rahman, J. 


Rayalamma 


d. 
Butcht- 
ramayya. 





Abdur 
Rahman, J. 


258. THE MADRAS LAW JOURNAL REPORJS. [1942 .. 


Manickchund and Kaisreeechund', The Merchant Shipping Co., Lid. 
v. Armitage?, Duncombe v. The Brighton Club and Norfolk Hotel 
Cos, The London Chatham and Dover Railway Co., Ltd. v? The 
South Eastern Railway Co!, The London Chatham and Dover 
Railway Co., Lid. v. South-Eastern Railway5, In re Horner, Fooks 
v. Horner’, Maine ond New Brunswick Electrical Power Co., Lid. 
v. Alice M. Hart’, Rajah of Pittapur v. Ballapragada Pallamraju’, 
Attakoya Thangal v. Kunhikoya Thangat, Gulab Shankar v. Mul- 
chand Nimichand, 


It is supererogatory on my part to examine the English cases 
as most of them have been considered in In re Horner, Fooks v. 
Horner, and by their Lordships of the Privy Council in Maine 
and New Brunswick Electrical Power Co., Lid. v. Alice M. Harti. 
It may however be stated generally that every one of the English 
cases on which reliance was placed by learned counsel for the res- 
pondents are cases of contingent or conditional contracts in re- 
gard to which the dates of payment could not have been said to 
be certain until some other event had come into existence. 


A great deal of stress was laid by learned counsel for the res- 
pondents on Lord Blackburn’s (then Mr. Justice Blackburn) dis- 
senting opinion in Duncombe v. The Brighton Club and Norfolk 
Hotel Co.. Ltd.3, which was accepted later in the London Chatham. 
and Dover Railway Co. v. The South Eastern Railway Co, and 
hy the House of Lords in the London Chatham and Dover Rad- 
way Co. v. The South Eastern Railway Co5 But even Mr. Justice 
Blackburn’s dissenting .opinion does not, in my judgment help: 
the respondents. Reliance was placed by Mr. Govindarajachari 
on the following words in his judgment : 

“T think that the construction of the statute, is that the written instru- 
ment should specify the time; and if that be so, the written instrument in. 
this case does not do it”. $ 
In order to understand these words, one might remember that Mr.. 
Justice Lush was putting the ease thus: 

In this case the contract is,‘one-third to be paid in cash, that is, in. 
ready money, as soon as the goods are delivered and the invoices are deli~ 
vered, So that the amount can be ascertained. So that the time of payment: 
is fixed by the contract of the parties, and it is to be determined by the 
time when the goods are delivered. That is, I think, in accordance with and 
in analogy to cases decided upon the well known maxim, ‘Id certum est quod 
certum reddi potest?” : , 

Mr. Justice Blackburn’s opinion to the contrary was that the sec-. 
tion 

“does not mean by ‘certain time’, a time which is to depend on a future- 
named event, which will, when the event happens, become eertain”, 





(1859) 7 MILA. 263, 
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| (1875) L.R. 10 Q.B. 371. 
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(1893) A.C. 429 (ELL). ° 
(1896) 2 Ch.D. 188. 
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This would show that the words on which reliance was placed by 
Mr. Govfndarajachari only meant to convey that time should not 
have bæn conditional or contingent on things which were to ‘happen 
subsequently but was certain on the date on which the document 
under which the payment was to be made came into being. He 
did not lay down that the written instrument should specify the 
time expressly. This was not the point which he was considering. 
That is how Lord Tomlin understood the effect of Mr. Justice 
Blackburn’s decision as approved by the Court of Appeal and by 
the House of Lords in the London Chatham and Dover Railway 
Co., Ltd. v. The South Eastern Railway Co}, in Mayne and New 
Brunswick Electrical Power Co., Ltd. v. Alice M. Hart. 


The reply to the question “whether a sum certain is not pay- 
able by the written instrument at a time certain” under S. 1 of 
the Interest Act was given by Lord Tomlin in delivering the 
judgment of the Board in Maine and New Brunswick Electrical 
Power Co., Ltd. v. Alice M. Hart?, in the following words: 

“that a sum certain is not payable by the written instrument at a time 

certain if its payment is contingent upon events which may never happen 
end the amount payable is capable of ascertainment only if and when those 
events happen and the time for happening of those events, if they ever do 
happen, may be indefinitely postponed.” 
If that is the test which has to be applied to this case, there can 
be no doubt that the payment of Rs. 14,000 was not contingent 
upon events which might never happen, as partition had already 
been effected and Sitharamiah and the defendants had become 
complete owners of their definite shares which had fallen to them 
on partition. The last three Indian decisions to which reference 
was made have also no application as in the case of the Rajah 
of Pittapur v. Ballapragada Pallamraju’, the contract had provid- 
ed that, 

“all werk done by the contractor shall be paid for by the Raja according 

to the rates herein specified within a reasonable time after it has been inspect- 
ed and finally approved and passed”, 
The money due under the contract could not be held to have been 
payable by the Rajah unless it had been approved and passed and 
was for that reason held by Sir John Wallis, C.J., (as he then 
was) not to “contain a provision for the payment of a sum certain 
or for the payment of such sum on a certain day”. 


As for the second Madras decision in Attakoya Thangal v. 
Kuniukoya Thangal4, the inam granted in that case did not fix the 
dates when. the land revenue was to be paid to the inamdar; and 
as within the provisions of the Interest Act, the debt or sums 
payable were to be so by virtue of a written instrument and the 
written instrument in that case was the Imam grant only the pro- 
visions of the Interest Act could not be held to apply. In the 
case Gulab Shankar v. Mulchand Nimichand’, the rokka in 
question had simply stated that the defendant’s father had bor- 
SS ee Ree, 
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rowed Rs. 4, 000 in cash “which is to be debited to my account and 


1 have „therefore executed this rokka”. 


Having regard to those ‘words, it was held. by. the leaned 
Judges of that Court that there was nothing in the form of a 
promise to pay much less to pay on any certain day. 


I must therefore hold that the authorities cited by learned 
counsel for the respondents have no application to the facts of the 
present case and the time on which the payment was to be made 
must be held to be certain and the sum must be held to be pay- 
able on the 14th March, 1980, by virtue of the written partition 
deed, Ex. B, within the meaning of the first section of the Interest 
Act. This is quite enough to grant the plaintiff the relief as to 
interest which he claims although not at 12 per cent. as mention- 
ed in the plaint but at a rate not exceeding the current rate of 
interest from the time when the sum of Rs. 14,000 was payable. 
But in view of the other contentions raised by the parties it is 
desirable that I might say a few words in regard to them as well. 


The second contention advanced by the learned Advocate- 
General was that an agreement to pay interest may be implied from 
the fact that Sitharamiah’s share had passed to the defendants wha 
were to get the rents and profits of the same from the lst July, 
1929. It is not possible for me however to accept that contention. 
According to my construction of the partition deed, the sum of 
Rs. 14,000 had to be paid by the defendants on the 14th March, 
1930. There was therefore-no necessity for them to have agreed 
to pay any interest either expressly or even by implication. The 
money had to be paid on the 14th March, and if it was not paid 
on that day, it was open to Sitharamiah to bring an action against 
the defendants on the next day. In fact the cause of action for the 
recovery of that money must be deemed to have acerued on the 
date on which Ex. B was executed and had this money*not been 
sued for for a period of six years, it would have been barred by 
time. That is why an: attempt was made on behalf of the defendants 
to defeat this claim on the ground of limitation. But fortunately 
the document under which the payment was to be made was regis- 
tered and the limitation for this payment was six years and not 
three. There was thus no question of credit granted to the defen- 
dants for the payment. I cannot, therefore, reasonably infer any 
implied agreement from the deed of partition, Ex. B. 


The third contention advanced by the learned Advocate-Gene- 
ral was that in so far as the defendants had taken the plaintiff’s 
share of the property on partition and had begun to enjoy it not 
only from the date on which the partition took place but as from 
the 1st July, 1929, his client was entitled to recover interest under 
the proviso to S. 1 of the Interest Act as interpreted by various 
Indian and Privy. Council decisions where Courts of Equity could 
in the cireumstances mentioned above and in the exercise of their 
equitable jurisdiction award interest. Had the jura relationship be- 
tween the parties to this suit been that of a vendor and purchaser, 
the jurisdiction of the Equity Courts to grant interest would have 
been undisputed. There is a specifie provision now in regard to 
the payment of interest in cases where the vendor has parted with 
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possessiqn of the property sold by him without receiving the price 
either gvholly or in part. (Vide S. 55 (4) (b) of the Transfer of 
Property Act). This is not however a case of sale but that of 
partition. It was contended by the learned Advocate-General 
that even in this suit, Sitharamiah’s share must be held to have 
passed to the defendants in consideration partly of the defendants’ 
share in the joint property that was conveyed under this scheme 
of partition and partly of cash, i.e., of the sum of Rs. 14,000 and 
viewed thus, this sum would really be nothing else but the price 
payable to him (the first plaintiff) in cash by the defendants for 
the property that had passed to them. 

Learned counsel for the respondents contended, on tthe other 
hand, that in order to attract the equitable jurisdiction of the 
Courts, the legal relationship between the parties must necessarily 
be such as mentioned in Halsbury’s Laws of England, First Edition, 

rol. KAT, para. 74 at pages 40 and 41 and inasmuch as the jural 
relationship between the parties to the present suit did not fall 
under one of the heads mentioned therein, the equitable jurisdic- 
tion could not have been exercised by the Courts and interest could 
not be therefore said to be ‘payable by law’. 

Learned counsel for the appellant relied on several decisions 
in support of his contention. The first one was of Fludyer v. 
Cocker'. This was a case where a purchaser who had taken pos- 
session of a property without a conveyance was compelled to pay 
interest though the money was to be paid at a particular date on 
the execution of the conveyance. The Master of the Rolls in deli- 
vering the judgment for the plaintiff observed as follows: 

“The purchaser might have said, he would not have anything to do with 
the estate, until he got a conveyance. But that is not the course he took. 
He enters into possession; an act, that generally amounts to a waiver even 
of objections to title. He proceeds upon the supposition, that the contract 
will be executed; and, therefore agrees, that from that day, he will treat 
it, as if it was executed. The act of taking possession is an implied agree- 
ment to pay interest; for so absurd an agreement, as that the purchaser 
is to receive the rents and profits, to which he has no legal title, and the 
vendor is not to have interest, as he has no legal title to the money, can 
never be implied”, A 
Our attention was also drawn to the decision of Ratanlal Chunilal 
Panalal v. The Municipal Commissioner for the City of Bombay?, 
where Lord Shaw in a case of compulsory acquisition awarded in- 
terest on equitable considerations. He observed as follows: 

“The Board is of opinion that the right to interest depends upon the 
following broad and clear consideration, Unless there be something in the 
contract of parties which necessarily imports the opposite, the date when 
one party enters into possession of the property of another ig the proper 
date from which interest on the unpaid price should run. On’ the one hand, 
the new owner has possession, use, and fruits; on the other, the former 
owner, parting with these, has interest on the price. This is sound in prin- 
ciple and authority fully warrants it.” 

Following this decision, the Bombay High Court subsequently 
awarded interest in the case Pandurang Balaji v. Mahadev 
Gopal, where în pursuance of a contract for sale of property a 
purchaser was let into possession and the vendor was in seeking 
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to recover the balance of the purchase money held entitled, inde- 
pendently of the provisions of the Transfer of Property Act, to 
get interest on such unpaid balance from the date when posses- 
sion was delivered by him. Mr. Govindarajachari relied, on 
the other hand, on a decision by a Division Bench of this Court 
in Nanchappa Goundan v. Ittichathara Mannadiar; where it was 
held that a lessor was not entitled to recover interest on the 
arrears of rent under the provisions of the Interest Act on gene- 
ral equitable grounds as the proviso to S. 1 of the Interest Act 
enabled the Court to award interest only in cases where it was 
payable in law before the Act was passed and the Courts in 
India following the practice of the English Courts did not, prior 
to the Indian Act, award interest in the case of ordinary debts 
but did so only in certain special cases. 

Having regard to the various decisions to which reference 
has been made there cannot be much of a doubt that although 
the jural relationship of the parties to the present suit was not 
one of those stated in Halsbury, Volume KAT, pages 40 and 41 
yet in view of what was stated by their Lordships of the Privy 
Council in Ratanlal Chunilal Panalal v. The Municipal 
Commissioner for the City of Bombay?, and having re- 
gard to the fact that ‘the defendants had been realising 
the income of the plaintiff’s share in the joint pro- 
perty under the deed of partition even from the ist July, 1929 
without discharging the debt that they were liable to pay under 
the terms of the partition deed, it may not be incorrect to award 
interest under the proviso to S. 1 of the Interest Act even if the 
analogy of a vendor and purchaser may not be strictly applica- 
ble to this case. 

As for the question of set-off claimed by the defendants and 
allowed by the lower Court, I am of opinion that the decision of 
the learned District Judge was correct and cannot be interfered 
with. Having regard to certain English decisions, the learned 
Advocate-General did not advance the contention, and rightly so, 
that the defendants were not, in view of what was contained in. 
the note to the partition deed Ex. B and which has been repro- 
duced in this judgment, entitled to claim a set-off; but he con- 
tended that in so far as the first defendant was not a party to 
the partition and a promise by Sitharamiah to pay Rs. 5,500 
was made to the defendants 2 to 5 only, it was not permissible to 
grant a set-off to them in an action to which the. first defendant 
was also a party. And in support of this reliance was placed 
on the statement made by the second defendant as a witness in 
this case where he had expressed his inability to say if his father 
had anything to do with the sum of Rs. 5,500. It is true that 
the agreement to pay Rs. 5,500 was entered into between the first 
plaintiff and the defendants 2 to 5 only; but having regard to 
the fact that they were acting on behalf of the whole joint family 
including their father and the properties were being allotted on 
the assumption that the first defendant (4.e., the father) was a 


1. (1929) 59 M.L.J. 358:1.L.R. 53 Mad. 549. 
2, (1918) 36 M.L.J. 1:L.R. 45 I.A. 28383 :1.L.R. 43 Bom. 181 
0). 
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party to the E of partition, which he had eventually 
ratified, there can be no manner of doubt that this money was 
payable to all the defendants in spite of what the secon defend- 
ant had stated in his cross-examination and not only to defend- 
ants 2 to 5. It was therefore rightly allowed by way of set-off to 
the plaintiffs’ claim. - 

For the above reasons, the plaintiffs’ appeal must be accept- 
ed to the extent that they will be entitled to recover interest at 
six per cent. from the 14th March,-1930 up to the date of reali- 
sation. The parties will be entitled to pay and receive propor- 
tionate costs, in accordance with the measure of their success 
and failure both in this and in the lower Court. 

Venkataramana Rao, J—The facts are so fully stated in 
the judgment of my learned brother that I consider it unneces- 
sary to re-state them. He has also dealt with the question of 
set-off which arises in the ease. I therefore do not propose to 
deal with it at length. The set-off must be clearly allowed in 
view of Ex. A, Cl. (1), and the fact that the father ratified the 
‘partition. 

The main question in the case is whether the plaintiffs are 
entitled to claim interest on the sum of Rs. 14,000 payable under 
Ex. B. The claim ‘to interest is rested by the learned Advocate- 
General who arguedethe appeal on the provisions of the Interest 
Act. Under that Act the Court can award interest upon all debts 
‘or sums certain payable at a certain time or otherwise in the 
following cases: 

(i) The Court may allow interest to the plaintiff if the amount claim- 
ed is a sum certain which is payable at a certain time by virtue of a 
written instrument; 

(ii) If payable otherwise, then from the time when the demand for 
payment shall have been made in writing; and 
i (ii) Interest shall be payable in all cases in which it is payable by 
aw. 

The learned Advocate-G.meral claimed interest both on the 
ground that there was a sum certain payable at a certain time by 
virtue of a written instrument, (Ex. B) and also that it was 
payable by law. Taking the first ground, there is the written 
instrument and the sum certain. But the question is whether 
the said sum was payable at a certain time. The learned coun- 
sel on either side relied on a number of English cases in support 
of ‘their respective contentions because the Interest Act is based 
on the English Act which is known as Lord Tenterden’s Act and 
the English cases have been relied on both by the Privy Council 
and the Courts in India in the interpretation of the Indian Act. 
There is a conflict of view in regard to the interpretation to be 
placed on the expression ‘certain time’ in the English cases; but 
‘on a careful consideration of those cases it seems to me that with 
reference to the point in controversy in this case, that conflict is 
not material, In Merchant Shipping Co. v. Armitage, Coleridge 
‘C.J., who delivered the judgment of the Exchequer Chamber, 
held that where a sum of money was payable under a charter- 
party after lentire discharge and right delivery of the cargo in 


1. (1873) L.B. 9 Q.B. 99. 
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cash two months after the date of the ship’s teport inwards at 
the custom house although the time was ascertained and became 
settled bý the event, the money was not payable at a time cértain 
within the meaning of the statute. Lindley, L.J., explained the 
scope of this decision in London Chatham & Dover Bakwan Co., 

Lid. v. South Eastern Railway Co., Lidt thus: 


“The Act, as construed by the Exchequer Chamber, requires that the 
contract shall ascertain the sum and the time; the certainty of both must 
appear from the contract. But still if all the elements of certainty appear 


‘by the contract, and nothing more is required than an arithmetical com- 


putation to ascertain the exact sum or the exact time for payment, that. 
will be sufficient.” (The italics are mine). 


Lord Tomlin dealing with this case in Maine and New Brunswick 
Electrical Power Co., Lid. v. Hart? remarked thus: 


“In their Lordships’ judgment the decision of the Exchequer Chamber 
in Merchant Shipping Co. v. Armitages ig an authority binding the English 
Courts tp to and including the Court of Appeal to hold under Lord 
Tenterden’s Act that if the sum becomes payable at a time fixed by refer-- 
ence to a contingent event which may or may not happen, it is not payable 
by the written instrument at a time certain.” (The italics are mine). 


-In Duncombe v. The Brighton Club and Norfolk Hotel Co.,* the 


Court had to consider this question and on the particular docu- 
ment before them theré was a difference of view. In that case 
Blackburn, J., took the view -that the money was not payable at 
a certain time within the meaning of the Act. But both Mellor, 
J., and Lush, J., differed from him. In that case there was a 
contract for the supply of furniture. The terms of the contract 
were embodied in a letter which ran thus: 

“T have thought over your application respecting the Norfolk Hotel; 
the best terms: I could offer would be one-third in cash, and bills at six 
and twelve months for the balance.” 

Blackburn, J., in construing this document remarked thus: 


“I have not the. slightest hesitation.in saying that the written instru- 
ment, by virtue of which the debt became payable, contemplated ‘a parti- 
cular day, which, when the goods were delivered, would be ascertained, 
and then the money would be payable at a certain time. But did the debt 


‘become payable by the written instrument at a certain time?” 


“He held not and gave the following reasons: 
“The construction of the statute is that the written instrument, 


‘would specify the time; and if that be so, the written instrument in this. 


case does not do it....... a? 


Mellor, J., observed thus: 


“The object of the section was, not that the actual day should be as- 
certained upon the face of the instrument, but that the basis of the calcu- 
lation which was to make it certain should be found in the instrument in 
writing.’ 

He therefore took the view that when the goods were sent in, the 
time for the payment of thle one-third in cash had arrived and 
that would be enough. Lush, J., observed thus: 


“I agree with my brother Blackburn that the early part of the section 
which we are now discussing intends that the written document should speci- 
. 





1. (1892) 1 Ch. D. 120 at 144, 

2. (1929) A.C. 631 at page 639: 57 M.LJ. 662. 
3. (1873) L.R. 9 Q.B. 99. 

4, (1875) L.R. 10 Q.B. 371.’ 
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fy the time of ae i but then it appears to me that the section does 
not requige that it should so specify it by mentioning the day of payment. 
The sgction says, ‘upon all debts or sums certain payable at a certain 
time, or otherwise’; that ‘otherwise’ is put into contrast with ‘at a certain 
time’, It means, I think, payable originally by the contract of the parties 
at a time certain, or not at a time cértain—where the time is fixed by the 
agreement of the parties, or not fixed by the agreement of the parties. 
But where it ig fixed by the agreement of the parties it shall appear in 
writing...... The other case ‘or otherwise’ ig where no time is fixed for 
payment; then the creditor, the amount being due, may make interest to 
run from the time he chooses to demand it provided he makes the demand 
in writing. In this case the contract is one-third to be paid in cash, that 
is, in ready money, as soon as the goods are delivered and the invoices are 
delivered, so that the amount can be.ascertained. So that the time of pay- 
ment is fixed by the contract of the parties, and it is to be determined by 
the time when the goods are delivered.” 


It will be seen from this decision that all the Judges have con- 
curred in one matter, namely, the written instrument should 
specify the time of payment; if not, the section would not apply. 
The conflict between the learned Judges was whether the day 
of payment could be rendered certain by reference to a future 
named event, 4.6., as soon as the goods are delivered. The view of 
Blackburn, J., was that when a time is made to depend upon a 
future named event, it cannot be called a certain time within the 
meaning of the section because it has to be rendered certain in 
future. But the other learned Judges were of the opinion that 
if the time. of payment was specified, it would be enough. Mellor, 
J., put it thus: 

“It was quite sufficient if there was a time fixed which by extrinsic 

facts could be made to identify the date for the calculation, without its 
appearing in so many words upon the face of the instrument,’’ 
Even in Merchant Shipping Co. v. Armitage! the time was spe- 
ecified in the contract but as Lord Tomlin points out, the precise 
time of -payment can only be fixed by reference to a contingent 
event which may or may not happen. Sir John Coleridge, who 
delivered the judgment of the Privy Council in Juggomohun 
Ghose v. Manickchand & Katsreechund? remarks that the statute 
requires that certainty of time and the amount should be created 
by the written instrument and should exist at the time when the 
promise is made and therefore it does not affect debts contingent 
in amount and time of becoming due so that the Act would not 
apply to cases where ‘there is no promise absolutely to pay any 
sum, certain or uncertain, nor any time limited for the payment 
but only a promise contingent on events which may never happen, 
to pay a sum capable of ascertainment only, and if when these 
shall happen, and tHe time for the happening of which, if they 
ever do happen, may be indefinitely postponed’. No doubt 
in this case there is no question of contingency in regard to the 
payment of the amount. But the question is whether there is a 
time ‘limited for the payment’. The written instrument need 
not name the precise day of payment but it should specify the 
time of payment. The exact day of payment can be ascertained 
with reference to the provision relating to the time specified. 





1, (1873) L.R. 9 Q.B. 99. 
2. (1859) 7 M.I.A. 263. 
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The question in this case is, does Ex. Blspecify the time of 
payment? That which is relied on is the following passage in 
the dodument, “Those who got this A Schedule share of proper- 
ties should pay separately to those who get the B. Schedule share 
of properties a sum of Rs. 14,000.” 


Prima facie this clause declares only the liability and . does 
not specify when the sum of Rs. 14,000 is payable. The. learned 
Advoeate-General has contended that the document specifies the 
time of payment and says that the time of payment is either 
lst July, 1929 or at any rate 14th March, 1930, the date of the 


-document. So far as the argument based on the former date 


is concerned, it is untenable because the liability to pay Rs. 14,000 
is not ‘fixed until 14th March, 1930. The contention in regard 
to the date 14th March, 1930 is put thus: ‘that as from that date 
the parties became severally entitled in respect of properties 


which were allotted to them at the partition, the amount 


must be deemed to be payable from that date. The ques- 
tion is not whether the amount can be deemed ta have become 


‘payable but did the document specify that from that date the 


amount was payable? I find it a little difficult to say that the 
document specifies the time from which it is payable. It is in 
such cases, I think as Lush, J., points out in Duncombe v. The 
Brighton Club & Norfolk Hotel Co.1 the words ‘or otherwise’ 
would ‘become applicable (vide Ithe observations already cited by 
me). I therefore prefer to rest my decision on the second ground 
advanced by the learned Advocate-General which seems “to be 
well founded. Thie proviso to the section that interest should .be 


‘allowed in all eases in which it is payable by law has been con- 


strued by the Privy Council both in Maine’ & North Brunswick 
Electrical Power Co., Ltd. v. Hart? and Bengal Nagpur Railway 
Co. v. Ratanji Ramji, as applying to cases in which the Court 
of Equity exercises jurisdiction to allow interest. In” ease of 


‘sales: and purchases of land, as pointed out by Viscount Cave in 


Swift & Co. v. Board of Trade? 

“it is the practice of the Court of Chancery to require the purchaser to 
pay interest on his purchase money from the date when he took, or might 
safely have taken, possession of the land; but this practice rests upon the 


view that the act of taking possession is an implied agreement to pay 
interest”, 


and this rule has been extended to cases of compulsory purchase 
under the statutory enactments. 
The principle of equity that is invoked is thus explained by Lord 


'Shaw in Ratanlol Chunilal v. The Municipal Commissioner for 
‘the City of Bombay 


‘On the one hand, the new owner has possession, use ‘and fruits; on. the 
other, the former owner, parting with these, has interest on the price. This 
is sound in principle, and authority fully warrants it.’’ 


1. (1875) L.B. 10 Q.B. 371. 

2. (1929) A.C. 631:57 M.L.J. 662. 

3. (1938) 1 M.L.J. 640:L.R. 65 I.A. 66: LLR. (1938) 2 Cal 
72 (P.C). 
4. (1925) A.C. 520. at p. 532. 
5. (1918) 36 M.L.J. 1: L.B. 45 I.A. 233:LLR, 48 Bom, 181 
(B.C). : 
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The question Eo this principle can be extended to the 
presgnt case. The sum of Rs. 14,000 to be paid by the person 
“who takes the A Schedule properties ‘to the person who gets the 
B Schedule properties is by way of equality of partition or what 
is termed as ‘‘owellty’’ in a Court of Equity. When owelty has 
to be paid, the amount is always regarded as in the nature of a 
sum .due to the vendor of land from his vendee. The reason is 
obvious. One co-sharer parts with a portion of the property as 
representing the share he is legitimately entitled to in considera- 
tion of -a sum of money in respect whereof he must be regarded 
as the vendor and the person who takes the property must be 
regarded as the vendee. Mr. Govindarajachari relied upon a 
passage in Halsbury’s Laws of England, First Edition, Vol. 
XXI, page 40, in support of his contention that the case of par- 
tition is not mentioned as one of the cases where a Court of Equity 
would grant interest. Bult the cases mentioned therein are only 
‘illustrative and: not exhaustive. The passage clearly indicates 
that where Ithe relationship of a vendor and purchaser exists be- 
tween the parties, the Court of Equity would award interest. 
Therefore Ithe passage relied on by Mr. Govindarajachari does 
not support him. 


I am therefore of the opinion that this is a case where the 
Court of Equity would certainly award interest. The plaintiffs 
would therefore be entitled to interest and I agree with my learn- 
ed brother that the interest wquld be payable at six per cent. from 
14th March, 1930. The plaintiffs will be entitled to have a 
decree for the sum of Rs. 8,500 after setting off the sum of 
Rs. 5,500 with interest from 14th March, 1930 up to the date of 
realisation. I also agree gj the order as to costs proposed by 
my learned brother. 


K.S. l Appeal allowed m part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr Justice SOMAYYA. 





B.A. Anthonimuthu Pillai 5 .. Appellant? (PUf.) 
v. ` 
V. K. Naganatha Aiyar and others .. Respondents (Defts.). 


Madras District Municipalities Act (V of 1920), Sch. IV, rr. 30 and 86 
-Default in payment of municipal tax—Defaulter proceeded against-—Wiful 
omission to pay—Warrant by Magistrate to distrain movables in premises 
-—Movables belonging not to the defaulter—Public officers discharging duty 
by seizure of movables—Action against them whether maintainable. 

The muncipal tax payable in respect of a house being in arrears, the 
‘owner was prosecuted before a Bench Court. He was convicted and fined 
and was also directed to pay up the arrears, He did not, however, do 80, 
‘and eventually -the Magistrate issued a warrant that all the movables found 
‘in. the. house concerned should be attached. The movables in the house actually 
‘belonged to the occupier and’ not to the defaulter. In an action for đa- 
mages against the Municipal Council and the publie officers who carried 
‘out the MagiStrate’s orders, 

` Held, ‘that since all that the Municipal Council had done was to move 
the Magistrate to take action under r. 36 of the rules framed under the 





*9. A. No. 950 of 1940. 10th December, 1941. 
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District Municipalities Act, in so doing it did no more 1 what was justi- 
fied under the law and therefore the suit against the Council would not lie. 

Held further, ‘that since the warrant of distraint mentioned the Seizufo 
of movables in the particular premises, there could be no action for damages 
aga nat the officers for discharging what they were directed by the warrant 
0 do. 

Ramanathan Chetty v. Meera Saibo Marikar, (1930) 61 M. L. J. 330 
(P.C.), relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tuiticorin in A.S. No. 120 of 1938 preferred against 
the decree of the Court of the District Munsif of Tuticorin in O. 
S. No. 75 of 1937. 

N. S. Sundaram for Appellant. 

A. Swamtnatha Aiyar and S. Thyagaraja Atyar for Respon- 
dents. f 

The Court delivered the following 

JUDGMENT.—One K. A. Anthonimuthu Pillai was the owner 
of two houses Nos. 60 and 61 in Vaniarvilai Street, Tuticorin. 
The municipal tax for house No. 61 was in arrears. The owner 
K. A. Anthonimuthu Pillai was prosecuted. The Bench Court 
convicted and fined him and also directed him to pay up the 
arrears. The arrears were not paid and the Bench Court then 
issued a warrant to attach the movables of K.A. Anthonimuthu 
Pillai. The warrant proved iņfructuous. The Court then issued 
a second warrant through the Sub-Inspector of Police to attach 
all the movables found in the house No. 61. That house was 
then occupied by the defaulter’s divided brother B. A. Anthoni- 
muthu Pillai. Attachment was effected by the head constable 
to whom the warrant was entrusted for execution by the Sub- 
Inspector. | When the warrant was returned at one time saying 
that the house was locked, the following order was passed by the. 
Magistrates : 

‘The warrant should be executed properly. It is no use saying that 
the house is under lock and that the aecused is absent from the town. 
Steps should be taken to attach all the movable properties found inside 
the house of the accused and the V. Ms attakshi obtained for doing so. 
The warrant should be returned for execution on or before the 10th June, 
1936 without fail. 

(Sd) N.M. Roche Victoria, 21—5—1936, 

' President in charge.” 

Thereupon the head constable took the V. M., and pro- 
ceeded to exectite the warrant. On that occasion they sought 
the help of the Ist defendant, the tax superintendent of the 
municipality and he was asked by the municipal authorities to 
render help to the constable. The Ist defendant pointed out the 
house and latter attested the search list which was prepared by 
the head constable. The present suit was laid against four de- 
fendants, the first being the tax superintendent, the second the 
head constable, the third the village munsif and the fourth, the 
Municipal Council of Tuticorin. The plaintiff’s “case is that 
there is enmity between him and the 1st defendant and that he 
got the others to execute the warrant by attaching all the pro- 
perties of the plaintiff, B. A. Anthonimuthu Pillai including 
movables which are not attachable under S. 60 of the Civil Pro- 


* y” ' 


1) THE MADRAS LAW JOURNAU REPORTS. 269 


cedure, Code and oe the provisions of the District Municipali- 
ties Att which embody the prohibition contained in 9. 60, Civil 
Procedure Code. Both the lower Courts dismissed the suit and 
the appellant argues that the dismissal is wrong for the reason 
that his properties were attached for the arrears due by his 
brother K. Anthonimuthu Pillai. He says that he was not the 
defaulter and that the president could only issue a warrant for 
the attachment of the movables of the defaulter and that if his 
movables were attached, he was entitled to damages on the ground 
of wrongful attachment. He also says that even wearing appa- 
rel, cooking vessels and bedding were attached all of which are 
not attachable and that the whole thing was engineered by the 
first defendant. 


Both the lower Courts have found that the plaintiff has not 
proved that there was any enmity between the appellant and the 
first respondent, the tax superintendent and the appellant’s case 
that he was at the bottom of the whole thing is not proved. What 
has been found against the first respondent is that he pointed out 
the house No. 61 to the head constable and that too on being 
asked to do so. Evidence to the effect that there was a protest 
against the attachment of the articles on the ground that they 
belonged to B.A. Anthonimuthu Pillai and that the first res- 
pondent asked the head constable to go on with his attachment 
notwithstanding the fact that the movables did not belong to the 
defaulter is disbelieved. On these findings there was no case 
against the first respondent and the suit against him was rightly 
dismissed. He was not a party to the attachment. He did not 
point out the articles to be attached and he took no part in it. 
He showde the house no doubt but it is not the case of the appel- 
lant that by merely showing the house, he was guilty of any il- 
legal conduct. The subsequent attestation of the search list does 
not carry the ease further. I therefore agree with ‘the lower 
Courts in holding that the first respondent was not liable for any 
damages for the wrongful attachment, if any, of the goods of 'the 
appellant. 


The fourth respondent, the Municipal Council, must also be 
exonerated because ‘there is nothing to show that the fourth res- 
pondent sought the attachment of the movables of the appellant. 
They complained, as they were entitled to do, to the Magistrate 
that the arrears were not paid. Underr. 30 (1) of Schedule IV 
of the District Municipalities Act, if the amount due on account of 
any tax is not paid within fifteen days, the executive authority 
may recover by distraint the amount due on account of the tax 
together with the warrant fee and the distraint fee. Clause (2) 
says: 

“If for any reason the distraint, or a sufficient distraint, of the de- 


faulter’s property is impracticable, the executive authority may prosecute 
the defaulter before the Magistrate.’’ 


Under r. 36 (1): 


“Every person who is prosecuted under sub-r. (2) of a. 30, shall be 
liable, on proof to the satisfaction of the Magistrate that he wilfully 
omitted to pay the amount due by him or that he wilfully prevented dis- 
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traint or a sufficient distraint, to pay a fine not exceedihg twice the amount 
which may be due by him on account of the tax and the warrant Ees; 7 
Then C1. (2) of r. 36 says: 


Whenever any person is convicted of an offence under sub-r. (1), the 
Magistrate shall, in addition to any fine which may be imposed, recover 
summarily and pay over to the Municipal Council the amounts, if any, due 
under the heads specified in Cls. (a) and (b) of sub-r. (1),” 


In this case the municipality tried to recover the arrears 
and they failed. They tried to execute a warrant against the 
movables of the defaulter and there again they were unable to 
get anything. Then the defaulter was prosecuted under Cl. (2) 
of r. 30. It was proved to the satisfaction of the Magistrate 
that he wilfully omitted to pay the amount due by him. Then 
the Magistrate convicted him of that offence and sentenced him 
to pay the fine and under Cl. (2) of r. 36, the Magistrate issued 
ithe warrant that all the movables found in premises No. 61 
should be attached. This he was certainly entitled to do and 
there would have been no trouble if the warrant had been con- 
fined to the movables of the defaulter, but, under r. 85, if the 
tax due on account of any building remains unpaid at the end 
of the period specified in sub-r. (1) of r. 30, the executive 
authority may, if the said tax has remained unpaid for more than 
twelve months, require the occupier for the time being of such 
building to pay the amount within a specified time and may dis- 
train and sell any movable property found in the building. In 
certain cases, even the movables which do not belong to the de- 
faulter, if found on the premises, may be liable to attachment. 
In this case, rightly or wrongly, the Magistrate issued 
a warrant directing the attachment and seizure of the 
movables found inside the house No. 61. All that the Munici- 
pal Council is said to have done is to move the Magistrate to take 
action under r. 36. This the Municipal Council was entitled to 
do and the further proceedings are all taken by the Magistrate. 
Therefore, the Municipal Council in moving the Magistrate to 
take action against the defaulter did no more than what it was. 
justified under the law ‘to do and therefore the suit against the 
Municipal Council as well was rightly dismissed. 


Then coming ito the case of respondents 2 and 3—the head 
constable and the village munsiff—it is clear from what has 
just been said that they were acting under the express orders of 
the Magistrate in attaching all the movables found in the house 
in question. The village munsif is not said to have done any- 
thing more than what he was directed to do under the warrant, 
namely, to attest the search warrant. As regards the head 
constable, he obeyed the warrant as he was bound to do and he 
is not concerned with the question whether the warrant was 
rightly issued or wrongly issued. Under the Judicial Officers” 
Protection Act of 1850, 


“No officer of any Court a other person, bound to exetute the lawful 
warrants or orders of any * . Judge, Magistrate, 
Justice of the Peace, Collector or other person acting judicially shall be 
liable to be sued in any Civil Court, for the execution of any warrant 
or order, which he would be bound to. execute, if within tho jurisdiction of 
the person issuing the same.” 
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That is, if the Wvarrant authorised it and he executed the 
f warrant, he is protected under this section. ‘The question is put 

beyond doubt by the decision of the Judicial Committee in a case 
from Ceylon, Ramanathan Chetty v. Meera Saibo Marikart There 
certain goods which once belonged to the insolvent were removed 
to a godown belonging to the appellant. ‘The defendant in the 
action moved the Court to issue a search warrant because he sus- 
pected that it was really the goods of the insolvent which were 
removed to the appellant’s godown. It was however found that 
they had been lawfully sold to the appellant sometime before the 
insolvency and that the ownership passed to the appellant and 
they ceased to be the insolvent’s goods. The Insolvency Court 
issued a search warrant and the respondent went with the officer 
entrusted with the execution of the search warrant and pointed 
out the goods to be seized. Those goods were seized and ulti- 
mately it was found that they were not the goods of the insolvent. 
The appellant sued the respondent for damages for wrongful 
attachment and for the loss sustained by him. The Supreme 
Court of Ceylon dismissed the action holding that there was no 
malice proved. The Judicial Committee reversed the decision 
holding that the attachment in that case authorised only the 
seizure of the imsolvent’s goods which may be found in Ithe pre- 
mises belonging to the appellant and that it did not authorise the 
seizure of any goods found in those premises. They say that if 
the seizure was not authorised by the order, then the case stands 
on a different footing altogether. They said this: 

“A distinction must be drawn between acts done without judicial 
sahetion and acts done under judicial sanction improperly obtained. If 
goods are seized under a writ or warrant which authorised the seizure, 
the seizure is lawful, and no action will lie in respect of the seizure, un- 
less the person complaining can establish a remedy by some such action 
as for malicious prosecution. 


If, however, the writ or warrant did not authorise the seizure of the 
goods ‘seized, an action would lie for damages occasioned by the wrongful 
seizure without proof of malice.” 


In that particular case the search warrant ran in the following 
terms: 


“These are therefore by virtue of the Insolvent Ordinance, 1853, to 
authorise and require you with necessary and proper assistants to enter in 
the day time into the premises aforesaid and there diligently to search for 
the said property and if any property of the said insolvents shall be there 
found by you on such search that you seize the same to be disposed of 
and dealt with according to the provisions of the said Ordinance,” 


The warrant did not authorise the seizure of all goods 
found in those premises but directed him diligently to search for 
the property of the insolvent and said that if any property of the 
insolvent was found on such a search, then, the officer was to 
seize the same to be disposed of according to the orders of the 
Insolvency Court. This decision gives the distinction to be 
drawn betweeh a case where an act was authorised by the warrant, 
however improperly obtained, and a ease where it was not 
authorised by the warrant. In this case, the seizure of the goods 
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in question was éertainly authorised by the Warrant. Ags stated 
already, it directed the officer in express terms to seize afl the 
goods found on the premises. The goods in question were found 
in the premises and their seizure was therefore authorised by the 
warrant. In’such a case, there is no room for any action for 
damages, unless, as the Judicial Committee says, the . case is 
brought under some other head of tort such as malicious prose- 
cution or otherwise. 


The suit was therefore rightly dismissed against all the res- 
pondents and the appeal is dismissed with costs (one pet). No 
leave. 

K.C. Appeal dismissed. 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SOMAYYA. 


D. Gopalaswami Mudaliar .. Appelani* (Deft.) 
' V. ' 
Subramanya Pillai and another ... Respondents (PIf.-Applts.). 

Trustees—Majority of trustees, if can elect one of them managing 
trustee and oust the minority trustees taking part in the management. 

Three out ‘of five trustees cannot validly elect one of the three as the 
managing trustee- and seek to prevent the other two trustees from taking 
part in the management. 

Nilamani Poricha v, Appanna Poricha, (1935) 70 M.L.J. 262, referred. 

Shanmugha: ‘Mudali v, nan Mudati, (1932) 36 L.W. 669, distinguish- 
ed and not followed. 

Appeal against the asses of the Court of Small Causes, Tri- 
chinopoly, dated 29th November, 1938 and passed in A.S. No. 32 
of 1938, preferred against the decree of the Court of the District 
Munsif of Trichinopoly in O.S. No. 67 of 1987. 


‘A. V. Narayanaswami Aryar for Appellant. 
K. V. Sesha Aiyangar for Respondents. 
The Court delivered the following 


JuDGMENT.—The defendant appeals against the decree of the 
Subordinate Judge of Trichinopoly passed in A.S. No. 32 of 1939. 
The respondent filed the suit for a declaration that the appellant 
should be restrained by an injunction from collecting the rent of 
the B Schedule property from the tenants and from interfering 





“ with'the collection of the same by the plaintiff. The plaintiff says 


that he was elected the managing trustee by a majority of the 
trustees of the suit charity and that the defendant has therefore no 
right to interfere with the management of the managing trustee. 


The first question is whether a majority of the trustees have 
a right.to elect. one,of.them as. the, managing trustee so as to oust 
the minority trustees from taking part in the management. It is 
true that the trustees acting together can come to an arrangement 
by which.they may provide for the management of the trust pro- 
perties and, provided that the arrangement is in the interests of 
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the institution, it Will govern the relations between the parties. 
But the*question is whether three out of five trustees can elect one 
of the*three as the managing trustee and seek to prevent the other 
two trustees from interfering with the management of the trustee 
elected by them. Each and every trustee is responsible for the acts 
of his co-trustees and he is liable for any acts of misfeasance or 
negligence committed by the other co-trustees. This involves the 
position that each trustee is entitled to take part in the manage- 
ment of the trust estate. If he voluntarily agrees to an arrange- 
ment by which one of them is to manage either by turns or for a 
particular period, it might be that he is bound by the result of his 
action. But without authority I am not prepared to consent to 
the proposition that the majority can claim that one of them shall 
have all the rights of management and prevent the others from 
taking part in the management. 


In Nilamani Poricha v. Appanna Poricha, the Court enforced 
an-arrangement which was entered into by all the parties and said 
that it was valid until it was set aside by agreement or until it was 
set aside by Court. In Shanmuga, Mudah v. Arunagiri Mudal, 
Wallace, J., assumed that it is within the powers of the majority 
of trastees to elect one of them. as the managing trustee and that 
this act of the majority would bind the minority trustees. But 
the question did not arise before the learned Judge. The case before 
him arose out of a scheme decree in which there was a provision 
for the election of a managing trustee. The question was whether 
the consent of the majority was substantial compliance with the 
clause in the decree in the scheme suit. The learned ‘Judge held 
that it was substantial compliance with the scheme. At page 671, 
the learned Judge observed : 

“the purpose of Clause 4, has been substantially coniplied with, that 


being, as I read it, that for the appointment of executive trustee a majority 
of the trystees should consent.” 


So ultimately the decision was rested on the learned Judge’s view 
-of the clause in the decree and he held that the terms of that clause 
were substantially complied with by the majority of the trustees 
consenting to the appointment of one of them as the executive 
trustee. In a prior part of the judgment the learned Judge said: 
“Any body of trustees can by resolution in the ordinary way appoint 
any one of their number as the managing or executive trustee, and if the 
clause was designed not to express but to curtail this right, I should expect 
it to have been expressed in very different terms, such as that no executive 
trustee shall be appointed except with the express consent in writing of all 
the trustees,” 
The learned Judge has not given any authority in support of this 
statement and, as I said the judgment ultimately turned on what 
. he considered to be the true construction of the particular clause 
in the scheme decree. The reason of the rule laying down that 
‘each and every trustee is responsible for the mismanagement and 
negligence of the other trustees requires that each trustee should 
he free to take part in the management along with the other 
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trustees. If the proposition contended for y the respondents 
learned advocate is accepted, while continuing to be responsible for 
the misthanagement of the other trustees, ‘the minority ‘trustee 
would be powerless to interfere in time and prevent mismanage- 
ment. I do not ‘think this position can be accepted. I therefore 
hold that the plaintiff was not validly appointed as the executive 
trustee, This is enough to dispose of the appeal and I do not think 
it is necessary to go into the question what exactly was the posi- 
tion of the defendant who claims a much larger right than that 
of an ordinary trustee. 


The second appeal is allowed and the suit is dismissed. The 
appellant will have his costs throughout from the trust estate. The 
respondent will bear his own costs. 


Leave refused. l 
K.S. isan etane Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ABDUR RAHMAN. 


Peria Negamam Sri Lakshmi Vilasa Draviya 
Sagaya Nidhi Limited by Secretary P. B. 


Subramania Chettiar ; .. Appellant? (Deft). 
v. 
Varalakshmi Ammal . .. Respondent (PUf.). 


Limitation Act (IX of 1908), Arts, 120 and 62—Loan by nidhi on the 
securdty of shares in nidhi—Sale of shares and adjustment towards loan— 
Balance left over—Claim for—Limitation. 

Where a nidhi advanced a loan on the security of shares in the nidhi 
belonging to the debtor and subsequently sold such shares after the debtors 
death without giving any notice to the owner of such shares and adjusted 
the proceeds thereof towards the loan, a claim by the debtor’s representative 
for the balance left over is governed by Art. 120 and not by Art. 62 of the 
Limitation Act. The jural relationship between the parties is that of 
pawnor and pawnee and the claim is not one for money had and received 
by the nidhi for the use of the debtor. 


Tarachand.v. M. & 8, M. Railway Co., (1921) 41 ML.J. 205: LLE. 44 
Mad. 823, distinguished. 

Appeal against, the decree of the Court of the Subordinate 
Judge of Coimbatore in A.S. No. 85 of 1938, preferred against the 
decree of the Court of the District Munsif ‘of Coimbatore in O.S, 
No. 926 of 1936. 


B. V. Viswanatha Aiyar for Appellant. 


K. V. Ramachandra Aiyar and S. Thiagaraja Aiyar for Res- 
pondent. 


The Court delivered the following 


JUbDGMENT.—This appeal arises out of a suit brought by the 
plaintiff for taking an account from the defendant bank in respect 
of the 20 bank shares of the value of Rs. 500 which stood in the 
name of the plaintiffs husband, A. Gopalakrishna Chettiar and to 
pass a decree against the bank for payment of the balance that 
may be found due to her after giving her credit for the yearly 
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dividends on thosegshares on the one side and after debiting her 
with angy liability incurred by her husband touching those shares 
on thé other. . 


The defendant bank denied the claim and contended inter alia 
that the suit was barred by limitation. It is this plea with which 
I am concerned in the present second appeal. The suit was decreed 
by both the lower Courts and was held to be within time. The 
bank appeals. 


Although no Article of the Limitation Act was referred to 
by the defendant bank in their written statement as required by 
the forms of-general defences given in the Civil Procedure Code 
(Sch. I, App. A) and their counsel in the trial and in the lower 
appellate Courts have been vacillating in consequence from one 
to the other, their learned counsel has finally chosen to depend on 
Articles 62 and 89 in this Court and pleads that the suit is barred 
by either the one or the other. 


The provision requiring a party to specify the Article or Arti- 
eles of the Limitation Act, under which the suit is according to 
him barred, is salutary and must be complied with as far as possi- 
ble. The omission to mention the Article may prevent the plaintiff 
at times from producing such oral or documentary evidence as he 
might have been capable of doing in answer to the objection raised 
by the defendant and in so far as the onus of proving limitation 
is on the plaintiff invariably, it may put him at a disadvantage if 
some evidence is led on behalf of the defendant, after the case 
- on the plaintiff’s side is closed which he would be ordinarily unable 
to rebut. At all events, this device enables a party to conceal his 
hand upto the time of final arguments and to spring a surprise on 
his opponent in a large number of cases. A practice like this 
cannot but be deprecated and must be discouraged. 


In order to appreciate the contentions advanced on behalf of 
the parties, the facts that have given rise to this litigation may 
be briefly stated. An application was made by the plaintiff’s 
husband to the bank on the 2nd January, 1931, asking for a loan 
of Rs. 200 (Ex. VI). This was accepted. The plaintiff’s husband 
got the loan on the next day and executed a promissory note in 
favour of the bank for Rs. 200 (Ex. V). On that date, he lodged 
20 bank shares that he had been holding in the defendant bank 
and on each of which a sum of Rs. 25 had been paid by him by 
way of security for the debt advanced to him under the promis- 
sory note Ex. V. The plaintiff’s husband died on the 19th August, 
1931. The shares were sold by the bank on the 2nd June, 1933 
for Rs. 530 inclusive of dividend and the money due to the bank 
was adjusted—-the balance of Rs. 264 being kept by them in the 
suspense account for payment to the plaintiff’s husband or to his 
heirs. It may be mentioned here that before this sale no notice 
was given by the bank to the plaintiff or to any other claimant. 
A notice appears to have been sent by them in the name of the 
plaintiff’s husband on the 17th March, 1933, but that was obvi- 
ously of no use. The plaintiff served the defendant bank with a 
notice on the 24th April, 1935, (Ex. B), in which she asked them 
for particulars of the shares standing in the name of her husband 
in the bank and in regard to the dividends that had been due 
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under those shares. There was no reference TA this notice to any 
loan adyanced by the defendant bank to the plaintiff’s husband 
or even to the deposit. of the shares by him with the bank. To this 
notice the bank sent a reply on the 30th April, 1935, (Ex. B-1), in 
which they agreed that they would pay the amount to her if she 
produced a succession certificate. The information that the bank 
shares were sold by the defendant bank on the 2nd June, 1933, in 
auction under r. 85 of the bank rules was conveyed by this letter. ` 
This led the plaintiff to institute the swit on the 1st October, 1936. 


I have already referred to the Articles of the Indian Limita- 
tion Act on which reliance has been placed on behalf of the appel- 
lant bank in this Court. The contention advanced on their behalf 
is that since the shares deposited by the plaintiff's husband with 
the bank were sold by them, the present claim must be regarded. to 
be in the nature of a suit for, what will in English law form the 
basis for an action for money had and received and ought to be 
therefore governed by Art. 62. In the alternative, it was urged 
that the relationship between the bank and the plaintiff’s husband 
being, with reference to the shares in the custody of the bank, 
that of a principal and an agent, the suit would be governed by 
Art. 89 and in so far as that relationship came to an end on the 
death of the plaintiff’s husband, this suit would be, having been 
brought long after three years of the termination of that relation- 
ship, barred by time. 


As to the first contention, Art. 62, is applicable to cases 
where the defendant has received money which in justice and equity 
belongs to the plaintiff but in circumstances where the receipt by 
the defendant would be regarded in law as a receipt to the plain- 
tiff’s use. Where the receipt by the defendant is on his own ac- 
count and is. not or cannot be regarded to be on behalf of the 
plaintiff, this article would have no application. Reliance was 
placed in this connection on the decision in Tarachand v. M. & S.M. 
Railway Co. Ltd) But the defence raised by the railway in that : 
ease was that the suit would be governed by Art. 30 or Art. 31 of 
the Limitation Act and was barred by time. The plaintiff denied 
the applicability of those Articles and urged that it would be gov- 
erned by the three years rule under Art. 62 of the Limitation Act. 
It would be noticed that the applicability of Art. 62, was not denied 
although the contention was that Art. 30 or 31 would apply in 
preference. The learned Judges repelled the defendant’s conten- 
tion and held that the case was not governed by Art. 30 or 31 
of the Limitation Act. It is true that they agreed with the plain- 
tiff’s contention, which was not denied on behalf of the defendant 
company that the suit would fall under Art. 62; but in doing so, 
they did not consider the question whether the railway company 
were selling the goods for their own benefit or for the benefit of 
the plaintiff consignor or partly for their own benefit and partly 
for the benefit of the consignor. There is no discussion in that 
ease in regard to the type of cases to which Art. 62, would apply 
and in the absence of any discussion, the judgment cannot be of 
any great value. The defendant company were apparently acting 
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as carrying agents ®f. behalf of the plaintiff and since the decision 
turned t on the effect of the direction as to the disposal of „the sale 
proceeds in S. 56 of the Indian Railways Act, that case dan have 
no application to the present one. Learned counsel for the appel- 
lant also relied on Bank of Bombay v. Fazulbhoy Ebrahim, but 
in that case the learned Judges were of opinion that the suit was 
governed by Art. 48 of the Limitation Act, although they added 
that if that Article was not held to apply, it might be governed by 
Art. 62—under either of which the suit was within time. Had 
the present suit been for the recovery of the bank shares in specie 
from the bank or from the person to whom they had been sold by 
the bank, Art. 145 or 48-A would have been applicable—as the 
plaintiff’s husband was undoubtedly, as I would try to show later, 
a pawnor and the shares were lodged with the bank as security 
for the debt. But the suit ig not for the recovery of the bank 
shares or for compensation for wrongful taking or detaining the 
same—although the allegations in para. 7 of the plaint tend to 
bring it very much within the ambit of the latter portion of Art. 
48. In a suit brought for the residue of the sale proceeds of an 
estate sold under the provisions of the Revenue Sale Law, Act XT 
of 1859, against the Secretary of State for India in Council tha 
defence was raised that it was barred under Art. 62 of the Limita- 
tion Act; but the objection was overruled by the Full Bench of 
five learned Judges and the case was held to be governed by Art. 
120 of the Act, The Secretary of State for India in Council v. 
Guru Proshad Dhur?. The present suit is, however, for accounts 
and not for recovery of money merely. If a suit for accounts is 
maintainable as this has been found to be and does not fall within 
Art. 64 or Art. 89 or 106 of the Limitation Act, it would have 
to be governed by Art. 120 of that Act. That it is governed by 
Art. 64 or 106 has not been contended. The question is whether 
it is governed by Art. 89 of the Act. Now, in order to ascertain 
whether “this Article in the Limitation Act applies, the relationship 
of the parties to the suit or rather of the plaintiff’s husband by 
whom these shares were given in security and of the bank must be 
ascertained. The plaintiff’s husband had gone to the bank to take 
a loan. The bank had agreed to advance it. When the loan was 
advanced, the bank beeame a creditor and the plaintiff’s husband 
a debtor. When the shares were being placed with the bank by 
way of security, the plaintiff’s husband’s position could not have 
been of a principal and the bank’s position that of an agent as 
urged by learned counsel for the appellant. The bank wag not 
being asked to do anything by the plaintiff’s husband on his behalf. 
He was depositing the shares with the bank by way of security. 
He was, therefore, a pawnor and the bank a pawnee. When the 
bank sold the shares to realise their debt, they were not acting in 
the capacity of an agent but in that of a creditor entitled to 
recover his money by sale of the security under the terms of his 
eontract. That they failed to give any notice to the owner of 
the shares befere the sale does not in any way help them. They 
committed a grave irregularity in having failed to give a notice 
as required by S. 176 of the Indian Contract Act and cannot, by 
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their action, abridge the period of limitation or contend that it 
should be held to have started on the date of the sale of whech the 
plaintiff had no knowledge as is clear from the notices Ex. B and 
Ex. B-1 that passed between the parties in April, 1985. The con- 


_ tract of pledge cannot be, in the absence of a reasonable notice to 


sell, held to terminate the pledge or the relationship of pawnor and 
pawnee with the consequence that the money in the hands of the 
bank cannot be held to have been received for the plaintiff’s use— 
at any rate when the sale was not recognised to be valid by the 
owner of the articles pledged by him. Art. 89 can thus have no 
application. The defendant bank may not have been trustees for 
a specific purpose and S. 10 of the Limitation Act may not apply 
but in their capacity as bailees they were liable to render account 
to the plaintiff for the shares delivered to them by her husband. A 
suit for accounts must be in such circumstances, not being pro- 
vided for by any other Article, held to be governed by Art. 120 
of the Limitation Act. The suit instituted by the plaintiff must, 
therefore, be held to be well within time. 


For the above reasons, the appeal fails and is dismissed with 
costs. 


Leave refused. 
K.S. =e Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : :—Mr. JUSTICE BURN. 


Pattan Ahmed Khan it's Petitioner” (1st Deft). 
v. 
Pyda Venkatachelamayya and another .. Respondents 


(PIF. and 2nd Deft.). 


Civil Procedure Code (V of 1908), O. 47, r. 4—Jurisdictions of appel- 
lote Court to see whether evidence adduced amounted to ‘proof’—Q. 47, 
% 7—Application to excuse delay in filing review application—Sufficiency 
of cause—If can be gone into by the appellate Court also. 


There is a difference between ‘proof’ and ‘evidence’, “Proof” is the 
effect produced upon the mind of the Judge by the evidence or-evidence 
sufficient to satisfy the Judge to whom it is presented. 


Ahid Khondkar v. Mahendra Lal De, (1915) LL.B, 42 Cal. 830, Seeram- 
ma v. Seshamma, A.I.R, 1933 Mad. 217 and Muthuswami Naicker v. 
Chidambaram Chettiar, A.I.R. 1939 Mad. 289, not followed. 


Accordingly an appellate Court when deciding whether the conditions 
of r. 4 of O. 47 have been complied with or not is not precluded from seeing 
whether the evidence adduced before the lower Court amounted or did not 
amount to ‘proof’ of the allegation’ as to the discovery of new matter or 
evidence which was not within his knowledge or could not be adduced at the 
time of the trial of the suit. 


The sufficiency of the cause for excusing the delay in presenting an 
application for review after the expiry. of the period of limitation is a 


‘matter which can be gone into by the appellate Court as well as the trial 


Court. æ 


Petition under 8. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the District 
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Court of Nellore, “dated 4th March, 1941 and made in CMA. 
No. 53 of 1940 (I.A. No. 625 of 1939 in O.P. No. 12 of 1938 
in O.S. No. 211 of 1931 District Munsif’s Court, Kavali). 


P. V. Rajamannar and K. Subba Rao for Petitioner. 
K. Kuppuswami for Respondents. 
The Court delivered the following 


JUDGMENT.—This is an application to revise the decision of 
the learned District Judge of Nellore in C.M.A. No. 53 of 1940. 
The learned District Judge was disposing of an appeal from an 
order passed by the learned District Munsif of Kavali granting 
an application for review. The applicant before the District 
Munsif was the first defendant in O.S. No. 211 of 1931. That 
suit was decreed on 28rd December, 1935 and steps were taken in 
execution and in 1938 shortly before the hypotheca was to be 
sold the first defendant applied for review of judgment. He 
alleged that he had discovered a receipt dated the 9th November, 
1928 for Rs. 450. He said that he had been unable to discover 
this in time to produce it at the trial and he has therefore pray- 
ed for review of judgment in order that this additional evidence 
might be admitted and taken into consideration. The learned 
District Munsif had to deal with three applications. One was an 
pplication for leave to file a petition for review in forma 
pauperis, another was to excuse delay in filing the application for 
review and the third was for the review itself. The learned Dis- 
trict Munsif granted all these applications: He excused the delay 
on the ground that the petitioner had not been able to have ae- 
cess to the additional evidence earlier than the date which he him- 
self had given. The learned District Judge on appeal thought that 
the District Munsif had excused the delay on very flimsy grounds 
and alse that the order allowing review on the ground of discovery 
of new and additional evidence was not justifiable. 


Learned cotinsel for the petitioner has drawn my attention 
ko the case of Ahid Khondkar v. Mahendra Lal De} in which it 
has been. held that on appeal under O. 47, r. 7, Civil Procedure 
Code the appellate Court is powerless to interfere with a deci- 
sion on a point of fact falling under r. 4. O. 47, r. T says 
that an order granting an application for review may be object- 
ed to on the ground that the application was (a) in contraven- 
tion of the provisions of r. 2, or (b) im contravention of the pro- 
visions of r. 4 or (c) after the expiration of the period of limi- 
tation prescribed therefor and without sufficient cause. Such 
objection may be taken at once by an appeal from the order 
granting the application or in any appeal from the final decree 
or order passed or made in the suit. In Ahid Khondker v. 
Mahendra Lal De, in dealing with the phrase ‘strict proof’ in 
G. 47, r. 4 (2) proviso (b) it was held that this merely meant for- 
mal proof, or evidence admissible in accordance with the strict 
provisions of law. This case was. followed by the Caleutta High 
Court in two later cases reported in Nandalal Mullick v. Pancha- 





1. (1915) I.L.R. 42 Cal. 830 


Ahmed Khan 
v. 
Venkata- 
chelamayya. 


Ahmed Khan 


2. 
Venkata-: 
chelamayya. 


280 THE MADRAS LAW JOURNAL REPORTS. [1942. 


nan Mukerjee! and Chiranjilal Ramlal v. TPulsiram, Jgnkidas? 
and also, by the Bombay High Court in Bai Nematbu v. Bas Nema- 
tullabu®. With due respect to these learned Judges who have 
pronounced these judgments, it appears to me that they have not 
given sufficient weight to the word ‘proof’ in r. 4 (2) proviso 
(b). There is a difference: between ‘proof’? and ‘evidence’. ‘Proof’ 
is the effect produced upon the mind of the Judge hy the evidence 
or evidence sufficient to satisfy the Judge to whom it is presented. 
A. fact is said to be proved when the Court after considering all 
the matters before it comes to the conclusion that it exists or that 
a reasonable man ought to act upon the assumption that it does 
exist. In Ahid Khondkar v. Mahendra Lal Det, it seems to be 
assumed. that, the words ‘strict proof’; meant no more than evi- 


- dence formally admissible, but I regret to say with all respect that 


I cannot accept this view. I see no reason why the Legislature 
should have used the words ‘strict proof’ if the Legislature mere- 
ly meant ‘evidence strictly admissible’. I see no reason why the 
Legislature should have wished to warn the Court not to base its 
decision upon anything other than evidence strictly admissible. It 
goes without saying, and it does not need to be laid down in any 
provision of the Code of Civil Procedure, that the Court cannot 
act except upon evidence which is strictly admissible. With all 
respect therefore it seems to me that if the interpretation put 
upon these words by the learned Judges of the Calcutta High 
Court was correct, they would be quite otiose. The Legislature 
having used the words ‘strict proof’, I can see no reason why the 
appellate Court in deciding whether the conditions of r. 4 have 
been complied with or not, should be preeluded from seeing whe- 
ther the evidence adduced before the lower Court amounted or 
did not amount to ‘proof’. I find that two single Judges of this 
Court have followed the decisions in Aid Khondkar v. Mahen- 
dra Lal Det. Those decisions are reported in Seeramtma v. 
Seshamma® and Muthuswami Naicker v. Chidambaram Chettiar’. 
The learned Judges however have not discussed the matter; they 
have simply followed the decision in Ahid Khondkar v. Mahendra 
Lal De“ . For the reasons already given I regret I am not able 
to do the same. There is no decision of a Bench of this Court 
on this matter -so far as I am aware. 


I am therefore unable to say that the learned District Judge 
exceeded his jurisdiction when he discussed the merits. of the 
petitioner’s allegation that he had discovered new matter or evi- 
dence which was not within his knowledge or could not be ad- 
duced by him at the time of the trial of the suit. It appears to 
me that the learned District Judge had jurisdiction to decide 
that question as well as other questions. 

-' “Learned counsel’ for the respondents have pointed out that 
the learned District Judge’s decision is also based upon the fact . 
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that thg applicatidn was presented after the expiration of the 
period of limitation and without sufficient cause. Learned 
counsel for the petitioner contends that in this matter also the 
appellate Court is not competent to go into the merits of the alle- 
gation of ‘sufficient cause’. He contends that it is sufficient if the 
applicant in the trial Court alleges sufficient cause and produces 
evidence of sufficient cause. Whether that evidence is really satis- 
factory or not is a question only for the trial Court according to 
learned counsel for the petitioner. I think, however, that r. 7 does 
contemplate the decision of the sufficiency of the cause by the 
appellate Court as well as by the trial Court. It says that an 
order granting an application may be objected to on the ground 
that the application was after the expiry of the period of limi- 
tation preseribed and without sufficient cause. If that objection 
may be based upon the allegation that there was no sufficient 
cause, it seems clear that the sufficiency of the cause is a matter 
for the appellate Court as well as for the trial Court. 


For these reasons this application fails and is dismissed with 
costs. 


K.S. —— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Tne HONBLE Sir ALFRED Henry LIONEL LEACH, 
Chief Justice AND Mr. Justice Kuppuswami AYYAR. 
M. ©. A. R. ©. S. Chockalinga Thevar Firm 

represented by one of the partners, M. C. 


Chockalinga Thevar ... Appellant™ (Plf.) 
v. 
K. A. Sankarappa Naicker and another ... Respondents 


4 (Defis. 1 & 2). 
Cwil Procedure Code (V of 1908), S. 11—Prineiple of res judicata— 
Applicability—Deoision in later suit on the same issue becoming final during 
the pendency of appeal against earlier decision—Bar of res judicata. 
Where during the pendency of an appeal against’ the finding in a suit, 
the same issue had been raised and decided differently in another suit in the 
same Court later by a different Judge and such later decision had been allow- 


ed to become final it will operate as res judicata in the appeal against the 
earlier decision. : 


Panchanada Velan v. Vaithinatha Sastrial, (1905) 16 M.L.J. 63: LLB. 
29 Mad 333 (F.B.), explained. 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O.S. No. 75 of 1988. 

The Advocate-General (Sir A. Krishnaswami Aiyar), and T. 8. 
Vydtanatha Aiyar for Appellant. 


T. V. Ramiah, K. Rajah Atyar and N. Sivaswami for Respon- 
deris. 2 
The Judgment of the Court was delivered by 


The Chief Justice.—The appellants are a firm of merchants 


dealing in raw cotton at Tirumangalam and Virudhunagar. They | 


filed the suit out of which this appeal arises in the Court of the 


*Appeal No, 192 of 1939. . 9th December, 1941. 
36 
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Subordinate Judge of Madura to recover from the respondgnts the 
sum of Rs. 24,264-12-10, which they claimed to be the balance of 
the price of goods sold and delivered to the respondents. Their 
case was that the respondents had in partnership entered into the 
contracts with the appellants. The respondents denied that they 
were partners and averred that the appellants and their other 
creditors had agreed to a composition of twelve annas in the rupee, 
which precluded the appellants from recovering more. The Sub- 
ordinate Judge held that the respondents had entered into the 
contract in partnership, but he found for them on the question 
relating to the composition. Consequently he granted the appel- 
lants a decree for Rs. 16,248-14-8, being three-fourths of 
Rs. 21,685-3-7 which he held to be the balance of the purchase 
consideration. The appellants have appealed against the finding 
that there was a completed agreement for a composition. The res- 
pondents have filed a memorandum of cross-objections with re- 
gard to the finding of the Subordinate Judge that they entered 
into the contracts in parfnership. 


When the appeal was called learned counsel for the respon- 
dents reported that they were no longer instructed. The reason 
for the withdrawal of their instructions is not far to seek. The 
question whether there was a completed agreement for a composi- 
tion was raised and decided in another suit in the same Court (O.S. 
No. 23 of 1929). That suit was filed by the second respondent in 
the present appeal. It was tried by a different Subordinate 
Judge, who held that the proposed agreement for a composition 
was not completed and this decision has not been challenged on 
appeal. The parties to the present appeal were all parties to 
O.S. No. 23 of 1929. In these circumstances the learned Advo- 
eate-General for the appellants contends that the decision in O.S. 
No. 23 of 1929 brings into operation in this appeal the doctrine 
of res judicata. We consider that the contention is well founded. 


In Balkishan v. Kishan Lal, a Full Bench of the Allahabad 
High Court held that the rule of res judicata applies equally to 
appeals and miscellaneous proceedings as it does to original suits 
and that where after the commencement of the trial of an issue 
a, final judgment on the same issue is pronounced by a competent 
Court of jurisdiction in another case it operates as res judicata. 
There are two single Judge decisions of this Court to the same 
effect, Rangachariar v. Rangaswami Atyangar, and Krishnan Nair 
v. Kambi. In the former of these two cases Varadachariar, J., held 
that there was nothing in the observations of the Full Bench in 
Panchanada Velan v. Vaithinatha Sastrial‘, to exclude from the 
operation of the rule of res judicata judgments coming into ex- 
istence during the pendency of proceedings by way of appeal or 
revision if such judgments are allowed to become final. In the 
second of the two cases Venkataramana Rao, J., quoted with ap- 
proval Balkishan v. Kishan Lal and Rangachariar v. Rangaswam 


Aiyangar?, g 


1. Ga LL.B. 11 All. 148 (EB). 

2. (1935) 70 M.L.J. 223: LL.R. 59 Mad. 777. 

3. (1937) M.W.N. 299. 
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We agree that there is nothing in the judgment in Pancha- 
nadas Velan v. Vaithinatha Sastrial', which prevents the Court 
holding that the doctrine of res judicata does apply in such a case 
as is now before the Court. In Panchanada Velan v. Vaithinatha 
Sastrial!, there were cross suits between the same parties on the 
same facts. The suits were tried together and were dealt with in 
cne judgment, although separate decrees were drawn up. -An 
appeal was filed, but only against one of the decrees. The ques- 
tion was whether the fact that no appeal had been filed in the 
other suit brought into operation S. 18, Civil Procedure Code of 
1882, which corresponds to S. 11 of the present Code. The Full 
Bench held that the doctrine of res judicata had no application 
when the object of the appeal, in substance if not in form, was to 
get rid of the decision which was pleaded in bar. 


In the present case the respondents have allowed the later 
decision to govern the position between themselves and the ap- 
pellants and the later decision being final it must be applied 
here. The first explanation to S. 11 of the Code states that the 
expression ‘former suit’ shall denote a suit which has been decid- 
ed prior to the suit in question whether or not it was instituted 
prior thereto. 


The appellants are entitled to have the decree under appeal 
amended without any further investigation of the facts. They 
accept the finding that the balance outstanding ig Rs. 21,685-3-7 
and consequently there will be a decree for this amount with 
interest at six per cent. from the 14th November, 1938, to this 
date and thereafter interest on the deeretal amount at the Court 
rate. The appellants’ claim in the lower Court was valued at 
Rs. 24,264-12-10, but as they did not succeed to the full extent they 
will receive and pay proportionate costs there. In this Court 
they ane entitled to costs on the difference between Rs. 21,685-3-7, 
the amount now decreed and Rs. 16,248-14-8, the amount decreed 
in the trial Court. 


The memorandum of objections will be dismissed with costs. 
Appeal allowed and memorandum of cross objections dismissed. 
K.S. _—_ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


: PRESENT :—THE Hon’ste SIR ALFRED Henry LIONEL LEACH, 
‘hief Justice AND Mr. JUSTICE KUPPUSWAMI AYYAR. 


Karamsetti Guravaiah ... Appellani* (Applt.) 
v, 

V. Rangiah, Official Receiver, Nellore and others ... Respondents 

(Respts.). 


Ciòil Procedure Code (V of 1908), S. 104 (2) and 8. 47—Questions be- 
tween deeree-holder auction purchaser and Official Recewer of the estate 
of the judgment-debtor insolvent—Order—Second appeal—Competence, 


Provincial Insolvency Act (V of 1920), S. 51 (3)—Applicable only to 
sales before order of adjudication, 








1. (1905) 16 MLJ. 63: LL.B. 29 Mad, 333 (FB). 
*L.P.A. No. 16 of 1940. 16th December, 1941, 


Chockalinga 
Thevar 


LA 
Sankarappa 
Naicker. 


Leach, C.J. 


Guravaiah 


v. 
° Rangiah 


Guravaiah 


v. 
Rangiah 


Leach, C. J. 


o gêmuh. 


284 THE MADRAS LAW JOURNAL REPORTS. [1942. 


h After a final decree for sale in a suit to enforêf'a mortgage the mort- 
gagor was adjudicated an insolvent and the mortgagee decree-holderein igno- 
rance of the adjudication proceeded to execute the decree and in th® Court 
sale purchased the property. The Official Receiver applied under O. 21, r. 90,, 
Civil Procedure Code to have the sale set aside on the ground that he had 
received no notice of it and also because the sale had resulted in substantial 
loss to him as representative of the estate of the judgment-debtor. The 
District Munsif in whose Court the execution proceedings had taken place: 
dismissed the application and on appeal the District Judge reversed the order. 
On further appeal, sm th gs 

_ Held: (4) The questions between the decree-holder purchaser and the 
Official Receiver fell within the purview of S. 47 of the Code of Civil Pro- 
cedure and the second appeal lies in the circumstances, Anantharama Atyar 
v. Kuttimalu Kovilamma, (1916) 30 M.L.J. 611, followed. 

(ü) 8. 51 (3) of the Provincial Insolvency Act only applies to sales which 
have taken place before the order of adjudication. Malltkarjuna v. Official 
Recewer, Kistna, (1938) 1 M.L.J. 471: I.L.R. (1938) Mad. 1063 and Anan- 
tharama Atyar v. Kuttumalu Kovilamma, (1916) 30 M.L.J. 611, followed. 

The judgment of Venkatasubba Rao, J., in Muthan Chettiar v. Venki- 
tuswami Naicken, (1936) 71 M.L.J. 170: I.L.R. 59 Mad. 928, in so far as it 
deals with this question held to be entirely obiter. 


Appeal under Cl. 15 of the Letters Patent against the order 
of Mr. Justice King, dated 22nd April, 1940, and made in A.A.A.O, 
No. 153 of 1938, preferred to the High Court against the order: 
of the District Court of Nellore, dated 24th March, 1938, and 
made in C.M.A. No. 80 of 1937 (E.A. No. 692 of 1986 in O.S. No.. 


“109 of 1981, District Munsif’s Court, Kanigiri). 


K. Umamaheswaram for Appellant. 

K. Kuppuswami and R. Ramamurthi Aiyar for Respondents. 
The Judgment of the Court was delivered by | 
The Chief Justice—This is an appeal under the Letters. 


Patent from a decision of King, J., dismissing an appeal which the 


appellant had filed challenging the correctness of an order passed 
by the District Judge of Nellore. The respondent, who is the 
Official Receiver of Nellore, says that no appeal lay to this Court 
from the order of the District Judge and this question hag been 
argued first. 


On the 15th January, 1935, the appellant obtained a final. 
decree for sale in a suit which he had filed against the second 
respondent to enforce a mortgage. In the month of August in 
that year the second respondent was adjudicated an insolvent. 
The appellant, who says he had no knowledge of the adjudication, 
proceeded to execute his decree, and on the 17th August, 1936, the- . 
property was sold by. the Court. The appellant was the pur- 
chaser. On the 16th September, 1936, the first, respondent filed 
an, application under O. 21, r. 90, Civil Procedure Code, in which 
he asked for an order setting aside the sale on the ground that 
he had received no notice, of it and also because the sale. had re- 
sulted in substantial loss to him as the representative of the estate 
of the judgment-debtor. The execution proceedings had taken 
place in the Court of the District Munsif of Kanigiri and conse- 
quently the first respondent’s application was made in that Court. 
The District Munsif held that the Official. Receiver was not a 
necessary party to the proceedings and that there had been no sub- 
stantial injury caused by the sale. The first respondent appealed. 
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to the District, Juge, who reversed both the findings of the Dis- 
trict Munsif. 


The first respondent says that no appeal lies from the decision 
of the District Judge by reason of sub-S. (2) of S. 104, Civil Pro- 
cedure Code, the appeal to him being from an order which fell 
within O. 48, r. 1 (j). The questions between the appellant and the 
first respondent were, however, questions which also fell within 
the purview of S. 47 of the Code. There was the deeree-holder 
on the one side and the Official Receiver, representing the judg- 
ment-debtor, on the other. In these circumstances the appellant 
claims the right of a second appeal. That a second appeal does 
arise in such circumstances was recognised by a Bench of this 
Court in Anantharama Atyar v. Kuttimalu Kovilamma}, and a 
similar decision has been given by the Caleutta High Court—See 
Dineshchandra Ray Chaudhuri v. Jahanali Biswas?. The judg- 
ment in Anantharama Atyar v. Kuttimalu Kovilammal, is bind- 
ing on us and decides against him the preliminary objection taken 
by the first respondent. 


The decision of King, J., dismissing the second appeal was 
based on the judgment of this Court in Mallikarjuna v. Official 
Receiver, Kistna®, where it was held that sub-S. (8) of S. 51 of 
the Provincial Insolvency Act only applies to sales which have 
taken place before the order of adjudication. Learned counsel 
for the appellant admits that this decision is against him, as is 
also the decision of another Bench of this Court, namely that given 
in Anantharama Atyar v. Kuttimalu Kovilamma!. He says, how- 
ever, that a contrary opinion was expressed by Venkatasubba Rao, 
J., sitting with Cornish, J., in Muthan Chettiar v. Venkituswami 
Naicken‘, and in these circumstances he asks that the question be 
referred to a Full Bench. The judgment of Venkatasubba Rao, J., 
in Muthan Chettiar v. Venkituswami Naicken4, in so far ag it deals 
with the question now under discussion, was entirely obiter, and 
the observations of Venkatasubba Rao, J., were fully discussed in 
the judgment of Burn, J., in Mallikarjuna v. Official Recewer, 
Kistna’. We see no necessity for a reference to a Full Bench, 
especially as the last mentioned case is supported by the judgment 
of this Court in Anaentharama Aiyar v. Kuttimalu Kovilamma. 
The appeal fails and will be dismissed with costs. 

KS. cee Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—THE HON'BLE Sir ALFRED Henry LIONEL LEACH, 

Chief Justice AND Mr. JUSTICE KUPPUSWAMI Ayyar. 


China Ana Muthuvayyangar ... Appellant? (Plaintiff) 
v. 
Thiruvangadammal and others ... Respondents (Defendants). 


Hindu law—Adoption—Giwing and taking—Formal ceremony if essential 
—Datta homam—if can be subsequently performed by widow of adoptive 
father. 
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Hindu law does not reguire that there shall be aforma! ceremony when 
a boy is given and accepted. For a valid adoption all*that the law requires: 
is that the natural father shall be asked by the adoptive parent to “give his: 
son inj addption, that the boy shall be handed over and taken for this purpose 
and that the adoption ceremony shall be performed when the parties belong 
to the twice- born classes. 

Appeal. against the decree of the Court of the Subordinate: 
Judge of Ramnad at Madura in O.S. No. 25 of 1987. 


K. V. Sesha Aiyangar and Z.Thyagaraja Aiyar for Appel- 
lant. 


K. Rajah Aiyar for Respondents. 
The Judgment of the Court was delivered by 


'. The Chief Justice—In this appeal the Court is called upon 
to' decide whether the second respondent is the adopted son of one 
G. Srinivasa Aiyangar, who died on the 27th February, 1937. The: 
suit was brought by the appellant as the nearest reversioner to 
the deceased’s estate for a declaration that the second respondent. 
had no interest therein, in other words that he had not been adopt- 
ed to Srinivasa Aiyangar. ‘The Subordinate Judge held that 
during the life time of Srinivasa Aiyangar the natural father of 
the second respondent had agreed to give his son to him in adop- 
tion and that Srinivasa Aiyangar took the boy with that intention. 
Therefore the condition imposed by Hindu law that there should’ 
be a giving and a taking had been fulfilled during the life time 
of the adoptive father. It is common ground that the datte 
homam ceremony was performed by Srinivasa Aiyangar’s widow, 
the first respondent, on the 10th March, 1987, that is twelve days: 
after the death of her husband. In these cireumstances the Sub-. 
ordinate Judge considered that the second respondent had been: 
lawfully adopted to Srinivasa Aiyangar. He also held that the 
deceased had given his widow oral authority to adopt and further: 
that the authority could be implied from the surrounding cireum- 
stances. The widow claimed. that she had received authority under: 
a will executed by her husband, but the Subordinate Judge refus-- 
ed to accept the document as being a valid will. 


On behalf of the appellant it has been conceded that if there: 
was a giving and a taking of the boy during the life time of Srini- 
vasa Aiyangar his widow would have the right of completing the 
adoption by the performance of the datta homam ceremony after- 
his death. That this is so is to be gathered from the decision of 
this Court in Seetharamamma v. Surayanarayana. 


It is common ground that the boy left the house of his natural 
father six years before Srinivasa Aiyangar’s death and that during- 
the whole of this period he lived with Srinivasa Aiyangar and his 
wife who treated him as a son in every respect. Learned counsel: 
for the appellant accepts it as being true that Srinivasa Aiyangar: 
throughout had the intention of adopting the second respondent 
and that the reason why the adoption ceremony was postponed’ 
was that he desired it to take place when the boys was of more 
mature age and therefore not so likely to fall into pollution. There: 
is evidence that Srinivasa.Aiyangar intended the adoption to take: 


1.. (1926). 54, -M.L,J. 466: LLB. 49 Mad. 969, 
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place after the expizy of the year Dhatu which came to an end in 
April, $987. AH are agreed that the year Dhatu is looked upon as 
an unfortunate period because in that year of the last cyele there 
was a terrible famine in this Province. It may be taken that it 
was the intention of Srinivasa Aiyangar to perform the datta 
homam ceremony after the year Dhatu had expired. Death pre- 
vented him carrying out his intention. 


The evidence of what transpired when the second respondent 
was taken into Srinivasa Atyangar’s household consists of the 
testimony of the widow and of his natural father. In the course 
of her evidence the widow said :— 

“My husband and myself went and brought Ramani to our house when he 


was five years old in order to adopt him so ag to perpetuate our lineage, We 
asked Pichu Aiyangar that he should give Raman to us so that we might 


have him as our son. Then we got his tonsure ceremony performed at our ` 


cost in the Vettai Venkatesa Perumal Sannadhi and also gave him Akshara- 
byasam’”’. 

The natural father stated that Srinivasa Aiyangar told him and 
the boy’s mother that he was going to adopt the boy and he asked 
for their permission to do so. The witness was not actually ask- 
ed whether he gave his consent but there can be no doubt that he 
did, because Srinivasa Atyangar and his wife took the boy away 
with them there and then and thereafter brought him up. In these 
circumstances it cannot be doubted that Srinivasa Aiyangar ask- 
ed the natural father to give the boy to him in adoption, that the 
father consented and that he handed over the boy to him to be 
taken in adoption. 


Mr. Sesha Aiyangar, on behalf of the appellant, says that 
this is not sufficient. According to him there must be a formal 
ceremony and the words mentioned by Baudhayana uttered. The 
passage from Baudhayana relied on is reproduced in Mayne, 
es Law and Usage), tenth edition, page 251, and reads as 
ollows : 


“One should go to the giver of the child, and ask him, saying ‘Give me 
thy son’. The other answers ‘I give him’. He receives him with these words, 


‘I take thee for the fulfilment of my religious duties. I take thee to conti- 


nue the line of my ancestors”. 


It is said that unless these words or words very similar are actual- 
ly used there can be no giving and taking within the meaning of 
the Hindu law. In this connection Mr. Sesha Aiyangar has re- 
ferred us to Shoshinath Ghose v. Krishnasunderi Dast, Kuppu- 
swami Reddi v. Venkatalakshni Ammal, Govindayyar v. Dora- 
sam? and Krishna Rao v. Sundara Siva Raot, but none of these 
cases goes to the length which he asks the Court to go. 


In Shoshinath Ghose v. Krishnasunderi Dast, the Privy 
Council had to consider whether there was a valid adoption when 
there had been no actual giving and taking of the boy but the 
mere exchange of deeds of gift and acceptance. Their Lordships 
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held that this was not sufficient. The judgment concludes with 
this statement : ° 

“Tt Would seem, therefore, that, according to Hindu usage, which the 
Courts should accept as governing the law, the giving and taking in adoption 
ought to take place by the father handing over the child to the adoptive 
mother, and the adoptive mother declaring that she accepts the child in adop- 
ion 
In making these observations the Board was considering whether 
the exchange of the deeds was sufficient and they were of the 
opinión that it was not.. They were not laying down the proposi- 
tion that'the utterance of these words used by Baudhayana was 
necessary. They were indicating that the essentials for a valid 
adoption were the handing over of the boy by his father for this 
purpose and the acceptance by the adoptive parent. Whether 


: there has been a giving and a taking are questions of fact which 


can be proved by evidence of what is said and what happens.on 
the occasion. 


Kuppuswami Reddy v. Venkatalakshint Ammal, emphasised , 
the necessity of corporeal delivery and acceptance of the child. In 
Govindayyar v. Dorasam#, the question was whether the. cere- 
mony of datta homam was essential to a valid adoption among 


` Brahmans in Southern India when the adoptive father and the son 


helonged to the same gotra, and it was held that it. was not. The 
decision in Shoshinath Ghose v. Krishnasundert Das, was con- 
sidered but the judgment of the Full Bench does not indicate a 
different interpretation of the judgment of ‘the Judicial Commit- 
tee from that which we place upon it. In Krishna Rao v. Sundara ` 
Siva Rao‘, a mere declaration by the adoptive father to the effect 
that he had adopted a son was held not. to be sufficient because 
there had been no evidence of the giving and taking. 


We hold that the Hindu law does not require that there shall 
be a formal ceremony when the boy is given and accepted. For 
a valid adoption all that the law requires is that the natural 
father shall be asked by the adoptive parent to give his son in 
adoption, that the boy shall be handed over and taken for this 
purpose and that the adoption ceremony shall be performed when 


‘the parties belong to the twice-born class. As we have already 


indicated, in -our opinion the evidence here proves beyond doubt 
that there was a giving and a taking of the second respondent in 
the life time of. Srinivasa Aiyangar. This being so and it being 
accepted that the datta homam ceremony could be lawfully per- 
formed by the widow. after her husband’s death, we concur in the 
decision of the Subordinate Judge that the second respondent is 
the lawfully adopted son of Srinivasa Aiyangar. In these circum- 
stances it is not necessary for us to consider whether the will is 
genuine or whether the widow had oral or implied atithority to 
adopt. 
The appeal fails and will be dismissed with costs, one set. 


K.S. ——_—- Appeal dismissed. 
1. (1915) 18 M.L.T. 484, 

2, (1887) LL.R, 11 Mad. 5 (PR). 

3. (80) LR. 7 LA. 250: LL.R. 6 Cal. 381 (P.C). 

4, (1931) 61 M.LJ. 91: L.R. 58 LA. 148: LLR. 54 Mad. 440 (P.O). 
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IN THE HIGH’ COURT OF JUDICATURE AT MADRAS. 


. 
PRESENT : — MR, Justice WADSWORTH AND Mr. Justice PATAN- 
JALI SASTRI, 


Rangaswami Pillai alias Rama Pillai and others ... Petitioners* 
(Petrs.-Defis.) 


Vv 


Vasu Ammal alias Srinivasa Ammal ... Respondent 
(Respt.-Decree-holder). 

Madras Agriculturist? Retief Act (IV of 1938), S. 4 (h)—Proof that 
woman decree-holder is entitled to other mortgage debt which will deprive her 
of exemption under S, 4 (h)—Huidence that she was merely benamidar m 
respect of the mortgage debt—Admissibility. 

The judgment-debtors filed an application under S. 23 of Act IV of 1938, 
The decree-holder who was a woman pleaded that she came within the exemp- 
tion of S. 4 (A) of the Act. As against this plea it was urged that she was 
entitled to a mortgage debt for Rs. 4,500 in her favour. She met this con- 
tention by adducing evidence that she was not the owner of the mortgage 
bond but a benamidar for her adopted son, 


Held, that the question being purely one of ownership of the proceeds of 
the mortgage debt to which the ordinary law applies, there is no reason why 
it should not be open to the lady in question to adduce evidence that, though 
the mortgage stood in her name, her son was really entitled to the proceeds 
thereof and that she was not beneficially interested therein. 


Venkatarama Reddiar v. Valli Akkal, (1934) 68 M.LJ. 81: LLB. 58 
Mad. 693 (F.B.), referred to. 


Varadarajam Pillai v. Krishnamurthi Pillai, (1940) 2 M.L.J. 664 and 
Subba Reddi v. Venkatappa Reddi (1941) 1 M.L.J. 313, distinguished. 

Petition under S. 115 of Act V of 1908 praying that the High 
Court will be pleased to revise the Order of the Court of the Dis- 
trict Munsif of Kulitalai, dated 14th November, 1988 and made 
in E.A. No. 451 of 1938 in O.S. No. 542 of 1986. 


K. Q. Srinivasa Aiyar for Petitioners. 
K. 8S. Desikan for Respondent. 
The Judgment of the Court was delivered by 


Wadsworth, J.—This case raises a question relating to the 
admissibility of a plea of benami in a matter arising under S. 4 (A) 
of Act IV of 1938. The petitioners here were the judgment-debtors 
who filed an application under S, 23 of the Act to which the res- 
pondent, the decree-holder, pleaded that she came within the ex- 
emption of S. 4 (k). As against this plea, it was urged that she 
was entitled to a mortgage debt evidenced by Ex. A, a bond of 
the year 1920 for a sum of Rs. 4,500. She met this contention by 
adducing evidence that she was not the owner of the mortgage 
bond but a benamidar for her adopted son. 


This evidence has been accepted by the Court below and the 
only question arising in revision is whether the lower Court was 
entitled to go into such a contention. We have no doubt held in 
cases falling under the explanation to S. 8, that it is not open 
to the Court to entertain evidence that some one other than the 
ereditor in the document is, in fact, the owner of the debt so as 
to make him, the creditor for the purpose of renewals, This deci- 





*C.R.P. No, 320 of 1940, 14th October, 1941. 
37. . 
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sion, Varadarajam Pillai v. Krishnamurthi Palai', was based on 
the defipition of the term creditor which does not include a person 
beneficially entitled to the proceeds of the debt. One of us had to 
deal in Subba Reddi v. Venkatappa Redd, with a 
case in which there was a decree on a promissory note and the 
deeree-holder endeavoured to adduce evidence that the debt was 
really due not to himself but to a woman entitled to plead the ex- 
emption in S. 4 (h). It was held that, whatever be the liability 
‘of the decree-holder to other persons, the liability of the judgment- 
debtor is to the decree-holder and nobody else and the Court could 
not go into the question of the real ownership of the proceeds of 
the decree. 

We are, however, in the present case not concerned with the 
question who is the creditor or who is the decree-holder. There is 
no doubt in the present case that the decree-holder is a woman and 
that she is entitled to the exemption of S. 4 (A) unless she is dis- 
qualified as being the owner of the debt evidenced by Ex. A. The 
question is not, therefore, whether she is a creditor under Ex. A, 
having regard to the definition of creditor in this Act, or whether 
she is the person entitled to sue on Ex. A, but whether she is 
in fact the owner of the proceeds of that debt whenever it may 
be collected. This is a pure question of ownership to which the 
ordinary law applies and we can see no reason why it should not 
be open to the Jady in question to adduce evidence that, though 
the mortgage stands in her name, her son ig really entitled to the 
proceeds thereof and she is not beneficially interested therein. We 
may also refer to the decision of the Full Bench in Venkatarama 
Reddiar v. Valli Akkal®. The result, therefore, is that the Civil 
Revision Petition is dismissed with costs. 


KS. _ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice WADSWORTH AND MR, Justice PATAN- 
JALI SASTRI. ` 


Appala Subbaramiah sa Petitioner® (Applt. Petr.) 
v. 
Kotha Gurumma and others ... Respondents (Respts.). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 4 (g)—Assignment to 
widow im leu of maintenance, of amount due under a security bond to her 
husband's family—Ikability if falls under S. 4 (9). 

In a suit by a widow to enforce her right to maintenance by realisation 
of the amount due under a security bond executed by a third person in 
favour of the family of her husband, and assigned by that family to her, an 
application for scaling down the debt under Act IV of 1938 was resisted, 

Held, that the fact that an asset of the husband’s family was assigned 
to the plaintiff in lieu of maintenance will not make the liability of the 
debtor a liability in respect of maintenance protected by 5. 4 (g) of the Act, 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of the 





1. (1940) 2 MLJ. 664, 

2. (1941) 1 M.LJ. 318. 

3. (1934) 68 M.L.J. 81: LLR. 58 Mad, 693 (PB). 

*O.R.P. No. 1783 of 1939 and 9th December, 1941.. 
A.A,O, No. 394 of 1939. 


` 
a 
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Subordinate Judge ‘of Nellore, dated 25th March, 1939 and made 
in LA“No. 239 in O.S. No. 57 of 1931, ete. z : | 


K. Umamaheswaram for Petitioner. 

Ch. Raghava Rao and K. Kuppuswami for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J-—The petitioner in the revision petition (who 
is also the appellant) was the third defendant in a suit brought by 
the plaintiff to enforce her right to maintenance by the realisation 
of the amount due under a security bond, executed by the third 
defendant to the family of the plaintiff’s husband and assigned by 
that family to the plaintiff in lieu of maintenance. The third de- 
fendant did not contest the suit; in fact he could not contest the 
suit, for the amount due under the security bond was clearly pay- 
able and by virtue of the assignment it was payable to the plain- 
tiff. The third defendant’s application to scale down the decree 
debt lias been dismissed solely on the ground that the liability is 
one in respect of maintenance falling under S. 4 (g) of Act IV of 
1988. It seems to us that this decision is clearly wrong. 

No doubt the plaintiff’s claim was a claim based on her right 
to maintenance; but her right to recover from the third defendant 
was not based on her right to maintenance. It was based purely 
on the assignment to her of the third defendant’s security bond exe- 
cuted in favour of the plaintiff’s brothers-in-law. The liability of 


the third defendant had nothing to do with maintenance. It was. 


a liability in respect of previous transactions between him and 
_ the members of the family of the plaintiff's husband. The mere 
fact that this asset, of the family was assigned to the plaintiff in lieu 
of maintenance will not in our opinion make the liability of the 
debtor a liability in respect of maintenance protected by S. 4 (g) 
of the Act. We therefore allow the civil revision petition with 
costs and remand the application to the trial Court for disposal on 
the merits. 

The Civil Miscellaneous Appeal does not lie and is dismiss- 
ed. There will be no order as to costs. 


KS. Petition allowed and appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice VENKATARAMANA Rao AND Mr. 
Justice Horwitn. 
Ramaswami Udayar and others ... Petitioners*® 
(Respts. 1, 3 and 4) 
V. ¥ 
Sevu Rama Aru Ramanathan Chettiar ... Respondent 
(Appellant). 
Civil Procedure Code (V of 1908), S. 109 (a), (b) and (c)—Cirewmstances 
necessary to support application for leave to appeal to Privy Council. 
Where the orders in question were not orders passed on appeal within 
the meaning of 8. 109 (a) and it was not shown how they fell under 8. 
109 (2), ; 
Held, that the only clause on which the applicant can seek to rely in 
support of his application for leave to appeal to the Privy Council is §. 
109 (0). 


GMP, No, 879 of 1941. ~oet May, 1941. 
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_ Petition praying that in the circumstanced stated in the affi- 
davit filed therewith the High Court will be pleased toegrant 
leave to the petitioners therein to appeal to His Majesty in Coun- 
cil against the order and judgment, dated 22nd October, 1940, in 
C.M.P. Nos. 5641 of 1940 and 5629 of 1940—petitions for review 
of the decree, dated 6th ‘April, 1939 in. App. No. 99 of 1936, pre- 
ferred against the decree in O.S. No. 5 of 1935, District Court, 
Salem, and for deducting, the time taken in other proceedings in 
A.A.O. Nos. 643 and 644 of 1938 on the file of the High Court 
kaa bang 10th December, 1938 and 19th September, 1940, respec- 
tively. 
N. Sivaramakrishna Aiyar for Petitioners. 

K. S. Ramabhadra Aiyar for Respondent. 

The Court made the following 

‘OrvEeR.—This is an application for leave to appeal to His 
Majesty in Council against the orders passed on two applications, 
namely, C.M.P. No. 5641 of 1940 (S.R. No. 29098 of 1940) and 
C.M.P. No. 5629 of 1940. C.M.P. No. 5629 of 1940, was an ap- 
plication to excuse the delay by deducting the time taken in 
-C.MLA. Nos. 648 and 644 of 1938 on the file of the High Court in 
computing the time for the application for rehearing of A.S. No. 
99 of 1936 on the file of the High Court. C.M.P. No. 5641, was 
an application to set aside the ex parte decree passed in the ap- 
-peal against the applicants and for rehearing the said appeal. On 
„application No. 5629 of .1940, we passed the following order: 

: We see no reason to interfere. Dismissed.” 

-By reason of this order we thought it unnecessary to pass any 
‘orders on 'C.M.P. No. 5641 of 1940. Mr. Sivaramakrishna Aiyar 
-has. contended that he was entitled to make the present applica- 
‘tion for leave to appeal to the. Privy Council under Ss. 109 and 
110 of the Civil Procedure Code on the ground that he. was en- 
titled-as a matter of right- to appeal under Cls: (a) and (b) of S. 
109. We are clearly of opinion that the orders in question were 
not orders passed.on appeal within the meaning of S. 109 (a) and 
it is not shown how they fell under S. 109 (b). The only clause 
on which the applicant can seek to rely in support of his appli- 
cation is S. 109 (c) and we are definitely of the opinion that this 
is not a fit ease in which we could grant our certificate for leave 
to appeal to the Privy Council. The application i is dismissed with 
reosts. ` 


K.C. a Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Kunar RAMAN. 


‘Dupagunta Subramaniam . Petitioner* (Petitioner) 

; ; v.. 
Govinda Petar Satyanadham and another a Respondents 
. (Respts.) 


Civil Procedure Code (V of 1908), S. 60—Scope—Salary less than 
Rs. 100—Ezemption from attachment—Proteciion conferted—Whether a per- 
‘sonal benefit which can be waived by agreement—Public policy. 


*OR.P, No. 418 of 1941, ' 18th December, 1941. 
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The provisions of" S. 60, Civil Procedure Code which are imperative 
are dntef&ded to give protection to debtors on grounds of public policy and 
not métely to confer a personal benefit upon them which can be waived by 
‘agreement. Postmaster-General, Bombay v. Chenmal Mayachand, LL. 
-(1941) Bom. 415, followed. 


Accordingly an arrangement made by an employee of a Municipality 
who was drawing a salary of Rs, 100 a month that his creditor who had 
obtained a decree against him may take Rs. 15 per month out of his salary 
_ in satisfaction of the decree is not enforceable in law and the Rs, 15 cannot 

be attached in execution} of the decree. As an assignment of salary such 
an agreement is also opposed to the provisions of S. 6 (f) of the Transfer 
of Property Act. 

Petition under S. 25 of Act IX of: 1887, praying that the 
High Court will be pleased to révise the order of the Court of 
the Subordinate Judge of Bezwada, ‘dated 31st October, 1940 and 
made in E.P. No. 182 of 1940 in S.C.S. No. 99 of 1938. 


M. Appa Rao for Petitioner. 
Krishna Rao amicus curiae for Respondents. 
The Court delivered the following 


Jupament.—An interesting question of law under S. 60, Civil 
Procedure Code arises for determination in this civil revision 
petition. Since the respondent was not represented by advocate, 
Mr. Krishna Rao was asked to assist the Court by appearing as 
amicus curiae and he hag very kindly placed before the Court 
‘all the authorities relevant to the point involved in the case. 


The question which the Court below had to decide was, 
whether an arrangement made by an employee of the Bezwada 
Municipality, who was drawing a salary of Rs, 100 a month, that 
his creditor who had obtained a decree against him may take 
Rs. 15 per month out of his salary in satisfaction of the decree, 
is enforceable in law. The agreement between the parties was 
reduced, to writing and Ex. A is the document that was relied on 
in the Court below. It professes to be a salary assignment deed 
which prima facie ig opposed to the provisions of S. 6 of the 
Transfer of Property Act which prohibits assignment of salary 
or pension. In the body of the document, as already indicated, 
the creditor was given the power of collecting Rs. 15 a month out 
of the debtor’s salary. To enforce this agreement, an execution 
petition was filed in the lower Court by the petitioner here, who 
is the decree-holder, for attaching Rs. 15 per month out of the 
salary of the judgment-debtor who is the respondent here. 
Although notice was served on the judgment-debtor, -he. did not 
choose to appear in the Court below. The learned Subordinate 
Judge, however, has held that although the agreement was prov- 
ed, the object of the agreement was opposed to publie policy in- 
asmuch as the provisions of S. 60 of the Civil Procedure Code 
which prohibit attachment of salary of persons getting a salary 
of Rs. 100 and less than Rs. 100 a month, are based upon public 
policy and therefore an agreement in contravention of these pro- 
visions cannot be upheld by a Court of law. 


The decree-holder has filed this petition for revising the order 
and his learned counsel, Mr. Appa Rao argues that it is open to 
a judgment-debtor in the position of the defendant to waive the 
.right conferred on him by S. 60 and that therefore the agree- 
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ment, Ex. A, is strictly enforceable in Jaw.’ In support, of this 
contention he relies upon two decisions of the Lahore High Court. 
The first is reported in Jagannath v. Alla Dadi, and it was fol- 
lowed by a later decision reported in Rajindar Kumar v. Chetanlal?. 
Both these decisions are of single Judges of that High Court who 
have followed the principle recognised in an earlier decision of 
the same High Court reported in Chittar Mal v. Mt. Ram Devi, 
which is a decition of a Bench of two Judges. That decision, 
however, related to agricultural land which was sought to be 
attached and sold contrary to the provisions of S. 60, of the Code. 
The view taken in Lahore is that S. 60 imposes a prohibition 
against forcible attachment of property and that it is open to a 
person who has obtained the consent of the party for whose pro- 
tection provision is made in S. 60 to effect an attachment, con- 
trary to the provisions of the section. Mr. Krishna Rao, the 
learned counsel who appears as amicus curiae, invites the atten- 
tion of the Court to a recent decision of a Bench of the Bombay 
High Court reported in Postmaster-General, Bombay v. Chen- 
mal Mayachand*, in which the question has been fully considered 
and the view taken by the Lahore High Court has been dissented 
from. In the leading judgment reliance was placed upon a pas- 
sage in Halsbury’s Laws of England, Hailsham Edition, Vol. IV, 
page 471, S. 869: 

“There are some choses in action which have never been assignable; 
and, broadly speaking, it may be said that the ground of their non-assign- 
ability is denoted by that .comprehensive expression ‘publie policy’, Thus 
public policy forbids that effect should be given to assignments of pen- 
sions and salaries of public officers payable to them for the purpose of 
ee the dignity of their office or to assure a due discharge of its 

u o 


The judgment goes on to state as follows: 


“The question then is whether it is open to a person to contract him- 
self out of these provisions or to waive their benefit. It is ne doubt a 
general rule that anyone may renounce a law introduced for his own bene- 
fit. But that rule applies only to rights and benefits of a personal and 
private nature created under an agreement or granted by law. There is a 
clear distinction between a contractual or a statutory right created in favour 
of a person for his own benefit and a right which is created on the ground 
of public interest and policy. The rule of waiver cannot apply to a prohi- 
bition based on public policy.” _ 


Broomfield, J., in his concurring judgment says: 
“If the privilege is purely personal, if the interests of third parties 


` are not affected and in particular if there is no questiom of public interest 


or policy, no doubt the maxim quwilibet potest renunciare juri pro se intro- 
ducto is good law. But where a privilege is conferred for reasons of publie 
policy, it is very well settled that it cannot be waived”, 


In a case which arose under the Presidency Towns Insolvency Act 
the Official Assignee of Madras v. E. V. D’Silva, in dealing with 


‘the question whether the Official Assignee can intercept the salary 


of an official who draws a salary below the limit prescribed by 
S. 60 of the Code, Krishnaswami Aiyangar, J., states as follows :5 





ALB: 1939 Lah, 539. 

ALR. 1940 Lah. 65. 

ALR. 1935 Lah. 164 (1). 

LL.B. (1941) Bom, - 415. 

See citation in (1941) 2 M.L.J. 591 at 594: (1941) M.W.N, 899 at 900. 
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“I doubt whethersthe law will permit him to do so, for it seems to me 
that it B against the fundamental principle underlying S. 60 of the In- 
solvenc# Act and S. 60, Civil Procedure Code to allow him to Seize any 
portion of an insolvent’s salary which is below the attachable limit, as such 
a limit appears to my mind to have been fixed on public grounds to ensure 
the proper and efficient discharge of duty by a public servant”. 


In the case reported in Ashutosh Sikdar v. Behari Lal Kirtunia, 
Mookerjee, J., observes as follows at page 74: 


“When the object of the statute has been determined, if the statutory 
provision is not based on grounds of public policy, and is intended only for the 
benefit of a particular person or class of persons, the conditions prescribed 
by the statute are not considered as indispensable and may be waived, 
because every'one has a right to waive, and to agree to waive, the advantage 
of a law or rule made solely for the benefit and protection of the individual 
in his private capacity, and which may be dispensed with without infringe- 
ment of any public right or publie policy, This rule ig expressed by the maxim 
of law, quilibet potest renunciare juri pro se introducto; (Any one can re- 
nource a law introduced for hig own benefit). .... As was pointed out by 
Lord Westbury in Hunt v. Hunt, the words ‘pro se’ were introduced into 
the maxim, ‘to show that no man can renounce a right of which hig duty 
to the public and the claims of society forbid the renunciation,” 


In Mulla’s Commentaries on S. 6 (f) of the Transfer of Property 
Act (Edition II, page 66), the learned author says: 


“It is opposed to public policy that a public officer should transfer the 
salary of his office, for the salary is given for the purpose of upholding 
its dignity and the proper performance of its duties”, 


Then the case of Grenfell v. The Dean and Canons of Windsor’, is 
Aa to and the following observations of Lord Langdale are 
quoted : 


. “There are various cases in which public duties are concerned, in which 
it may be against public policy, that the income arising for the perfor- 
mance of those duties should be assigned; and for this simple reason, 
because the public is interested not only in the performance from time to 
time of the duties, but also in the fit state of preparation of the party 
having to perform them”. 


A similar question relating to the provisions of Ss. 86 and 87, 
Civil Procedure Code came up before the Judicial Committee of 
the Privy Council in .a case Gaekwar Baroda State Ral- 
way v. Hafiz Habib-ul-Hagq*. There the question was whether 
H.H. the Gaekwar of Baroda could be said to have waived the 
provisions of these sections because there was no objection taken 
at the trial to the absence of a certificate signed by a secretary 
to the Government of India in token of the consent given by His 
Excellency the Governor-General. The suit was actually defend- 
ed on the merits in the trial Court and evidence adduced on 
behalf of the Manager and Engineer in Chief of the State Rail- 
way but not on behalf of H.H. the Gaekwar of Baroda, who was 
the party against whom the suit was filed in reality though not in 
form. At page 613, of the judgment their Lordships state as 
follows in dealing with the contention that the objection must be 
deemed to have been waived: 





1. (1907) LLB. 35 Cal. 61 at 74, 

2. (1862) 4 De G. F. and J. 221: 45 E.R. 1168, 

3. (1840) 2 Beav. 544: 48 ER. 1292. 

4, (1988) 2-MLJ. 11: LR, 65 LA. 182: LLR. (1938) All, 601 (P.O), 
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“No one purported to appear in the suit on behdlf of H.H, the Gaek- 
war of Baroda and there is no ground for saying that he waived hig privi- 
lege. Further, as already pointed out, the provisions relating to this matter 
are statutory. They are contained in Ss, 86 and 87, Civil Procedure Code, 
they are imperative and having regard to the public purposes which: they 
serve, they cannot, in their Lordships’ opinion, be waived in the manner 
suggested by the High Court.” 

The provisions of 8. 60, Civil Procedure Code, which are also 
imperative, are intended to give protection to persons in the posi- 
tion of the respondent in the present case on grounds of public 
policy and not merely to confer a personal benefit upon them. I 
have no hesitation in following the decision of the Bombay High 
Court referred to above which is consistent with the principle laid 
down by their Lordships of the Privy Council in the case Gaek- 
war Baroda State Railway v. Hafie Habib-ul-Haq. In this view 
the finding of the Court below that the execution petition for at- 
taching Rs. 15 out of the salary of the respondent should not be 
granted is correct and this civil revision petition must be dis- 


missed. 
KS. ——— '. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VENKATARAMANA Rao AND MR. 
Justice SOMAYYA. - 


Rangaswami Goundar .. Petitioner* (1st Respt.) 
rr 

The Official Receiver, Coimbatore .. Respondents 

and others (Appellant and Respis.) 


. Civil Procedure Code (V of 1908), Ss. 109 and 110—Subject-matter' of 
valuation of appeal—If to include interest subsequent to appellate decree 
sought to be appealed against. ° 


The grant of interest subsequent to the date fixed for payment in a 
mortgage deeree is discretionary and grantable under S. 34, Civil Procedure 
Code prior to 1929 and the law is the same even after 1929. Therefore 
even.if’ the Judicial Committee is likely to reverse the decision of the High 
Court on appeal on the facts of the particular case it might refuse to 
award interest from the date fixed for payment in the lower Court.’ There 
fore what may or may not be awardable is not to be included as part of the 
claim and if without adding the interest the value is less than Rs, 10,000 a 
party is not entitled to leave to appeal to the Privy Council. . 

Quaere: Whether after the amendment of 1929 even interest after the 
date of suit comes within S. 34, Civil Procedure Code and whether’ the 
grant of interest at the contract rate up to the date fixed for payment is 
obligatory. 

Petition under Ss. 109 and 110 and O. 45, rr. 2, 3 and 8 of 
the Code of Civil Procedure, 1908, praying that in the circum: 
stances stated therein the High Court will be pleased to grant 
leave to: the petitioner therein to appeal to His Majesty in Coun- 
cil against the decree of the High Court in A.S. No. 195 of 
1988..(0..8. -No. 232- of. 1936-Sub-Court, Coimbatore). 





1 (1988) 2 MEJ: 11: LR, 65-LA. 182: LOR. (1938): All: 601 (B.C). 
AGAM Pa Now 5899- of- 1941, 19th December, 1941. 
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Muthiah Jkudaliar for Petitioner. 

ra °S. Venkatuchariar and OD. Ramaswamt Aiyangar for 
Respondents. 

The Judgment of the Court was delivered by 

Somayya, J—This is an application for leave to appeal to 
His Majesty in Council against the decree and judgment of this 
Court which reversed the decree of the Subordinate Judge of 
Coimbatore. 

Being a reversing judgment the applicant will be entitled to 
the leave asked for if the value of the subject-matter of the suit 
and of the subject-matter in dispute in appeal to His Majesty in 
Council are both of the value of Rs. 10,000 or upwards. In the 
Court below the suit valuation was Rs. 10,000 and, therefore, the 
first requisite is satisfied. The only question is whether the 
second condition is also satisfied. The lower Court gave a decree 
for a sum of Rs. 4,000 for principal, Rs. 5,625 for interest and 
Rs. 1,060-3-0 for costs, in all making up Rs. 10,685-3-0, calculated 
up to 8rd February, 1938. The sixth defendant appealed to this 
Court. He valued the appeal at Rs. 9,665 made up of Rs. 9,625 
decreed for principal and interest up to the 3rd February, 1938 
plus Rs. 40 further interest up to the 25th February, 1938, the 
date of the presentation of the appeal. The amount of costs de- 
creed was not included in the valuation of the appeal and no 
court-fee was paid thereon as it is not necessary to include costs 
in the value of the appeal. If the appeal succeeds, the direction 
as to costs made by the trial Court will automatically be set aside. 

The contention on behalf of the respondent is that the value 
of the subject-matter involved in the appeal to His Majesty in 
Council is not Rs, 10,000 and upwards because tthe valuation of 
the appeal is ouly Rs. 9,665. His contention is that the interest 
aceruing subsequent to the date of the decree of the lower Court 
cannot be ealenlated in arriving at the amount. The appeal was 
disposed of on the 26th February, 1941. By that time apart 
from costs, the amount due as per the decree of the lower 
Court amounted to over Rs. 11,000 because the amount decreed 
carried interest at six per cent. per annum from the date fixed 
for payment, that is the 3rd February, 1938. 

If tthe suit had been dismissed by the trial Court and had 
been decreed by the appellate Court, it is undoubted and it is 
not disputed—that for a defendant’s further appeal the value of 
the claim as it stood on the date of the decree of tthe High 
Court would be the sum to be taken into consideration for this 
purpose. That is the decree which he would appeal against. Is 
there any reason to apply a different rule in the case of a 
plaintiff-appellant? The real loss to the plaintiff which he seeks 
to restore by appealing to His Majesty in Council is the amount 
which he was deprived of by the decree in appeal as on the date 
of its decree. On the date when the High Court: passed its 
decree, he was entitled to over Rs. 11,000 apart from costs. If 
this is the crucial date even for the plaintiff seeking leave to 
appeal, then the applicant must succeed. 

But the respondent contends that ‘the question has been con- 
cluded by various decisions of the Judicial: Committee, and of this 
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and the other High Courts and it is urged that the effect of those 
decisions is that in the case of a plaintiff whose suit is dismissed 
by the High Court on appeal, the value for the purposes of leave 
to appeal to His Majesty in Council is the amount calculated up 
to the date of the decree of the lower Court and that further 
interest cannot be added. Now, the reason underlying the deei- 
sions which take this view is that the grant of subsequent 
interest is within the discretion of the Court and that therefore 
the further interest which may or may not be allowed is not part 
of the claim for the purpose of S. 110, Civil Procedure Code. In 
the case of suits where the plaint valuation is in question, it has 
been held by the Judicial Committee in Manganna v. Mahalaksh- 
mamma; that subsequent interest or subsequent mesne profits 
will not be calculated. Prior to 1874, appeals to the Privy 
Council were governed by the Order in Council of the 10th April, 
1838. The words then were: 

‘fAmount or value of the subject-matter in dispute in appeals to Her 

Majesty in Council’? 
The other requisite that the plaint also must involve a like sum 
was not there. On the wording of the Order in Council of the 
10th April, 1838, there are several decisions the effect of which 
is summarised by the Judicial Committee in Manganna v. Maha- 
lukshmamma* thus: 

“Up to 1874, appeals to the Privy Council were governed by the Order 
in Council of the 10th April, 1838. The words then were ‘amount or 
value of the subject-matter in dispute in appeals to Her Majesty in Coun- 
ci. “Upon that there wore decisions of the Privy Council that interest on 
money claims and mesne profits of immovable property subsequent to the 
date of the suit, but awarded by the decree, might be reckoned, but none 
subsequent to that date.” 

In a case where a suit was dismissed by the trial Court but de- 
creed on appeal, it is the amount calculated up ‘to the date of the 
appellate decree that determines the question. 


In Gooroepershad Khoond v. Juggutchunder, the Judicial 
Committee dealt with a case where on the date of the decree of 
the High Court, the sum decreed against the defendant was over 
Rs. 10,000. Their Lordships said this on page 168: 

“Now, where the appeal is from the whole decree, and the decree has 
given an amount, including interest up to the date of the decree which ex- 
ceeds Rs. 10,000, it is clear, that the matter which is in dispute in the 
appeal must exceed the sum of Rs. 10,000; for the question to be tried 
upon.the appeal must be whether the ‘decree is or ig not right, that is to 
say, whether the decree has or has not properly ordered payment of a sum 
exceeding Rs. 10,000. Where, therefore, at the date of the judgment the 
sum which is recoverable under the deeree of the Sudder Court is an amount 
exceeding Rs. 10,000, there, in their Lordships’ judgment, the case clearly 
falls within the terms of the Order in Council.” 

Then on page 169 Ithey said: 

“Their Lordships must not, of course, be understood to intimate that 
the Sudger Courts ought to give leave to appeal in cases in which the spe- 
cified amount of Rs. 10,000 can only be reached by the addition of interest 
subsequent to the decree,” 





1, (1929) 58 M.L.J. 184:L.R. 57 I.A. 56:I.L.R. 53 Mad. 167 
at 170 (P.C.). 
2, (1860) 8 MILA, 166 at 168 and 169. 
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Here it is laid down that the amount decreed by the appellate 
Court, including interest up to the date of its decree is the 
amount to be taken for the purpose of granting leave to appeal to 
His Majesty in Council. Interest subsequent to the date of the 
High Court decree should not be calculated. Mr. Muthiah 
Mudaliar argues that if this is the rule laid down for the defend- 
ant-appellant, the same rule ought to apply to a case of a plain- 
tiff-appellant. 

We think there is considerable force in this argument and if 
the matter rested upon principle, we should be inclined to hold 
in favour of the applicant. 

The respondent’s argument that the matter is set at rest by 
the subsequent decisions of the Judicial Committee and of this 
and other High Courts has now to be examined. 

The first decision relied upon is that of the Privy Council in 
Mangana v. Mahalakshmamma.* That was a ease dealing with 
the question whether ‘‘the amount of value of the subject-matter 
of the suit in dispute in the Court of first instance must be ten 
thousand rupees or upwards’’. It was urged that interest sub- 
sequent to the date of suit should be included for calculating the 
value’ of the subject-matter of the suit. The plaintiff got a 
decree in the trial Court but lost on appeal. She was the appli- 
cant and it was clear that unless interest between the date of 
the plaint up to the date of the decree of the trial Court was 
added, the sum of Rs. 10,000 would not be reached. The Judicial 
Committee held that this cannot be done, and approved the deci- 
sion of this Court in Subramanya Atyar v. Sellammal.? 

There is nothing in this decision that touches the question 
with which we are dealing. As stated already, the plaint in this 
case asked for a decree for Rs. 10,000. 

The. next decision relied upon is that of this Court in 
Venkatathirisami v. Appaswamt.> In that case the plaintiff filed 
a suit for over Rs. 10,000; but the trial Court gave a decree for 
a sum less than Rs. 10, 000. The defendant appealed and the 
plaintiff preferred a memorandum of cross-objections. The whole 
suit.was dismissed by the High Court. The plaintiff filed an 
application for leave to appeal to His Majesty in Council. The 
value of both the appeal and the memorandum of cross-objections 
as on the date of the trial Court’s decree was less than 
Rs. 10,000, but if to this was added interest from the date of the 
decree of the trial Court up to the date of the deerge of the 
High Court, the value was over Rs. 10,000. The question was 
whether he was entitled to do so. The learned Judges held that 
he was not and pointed out the difference between a case of a 
defendant seeking to file an appeal against the decree of the 
High Court and that of a plaintiff seeking to do so. The view 
expressed is that interest subsequent to the date of the plaint is 
within the discretion of the Court under S. 34 of the Code of 
Civil Procedure and that therefore interest subsequent to the 


I. (i920) 58 M.U.J. 184:L.R. 67 I.A. 56:1.L.R. 53 Mad. 167 
at 170 (P.O). 

2, (1915) 30 M.L.J. 817 :1.L.R. 39 Mad. 843. 

3. (1933) 64 M.L.J. 496:1.L.R- 56 Mad. 886. 
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date of the plaint cannot be deemed to be part of his claim 
against the defendant, or, to employ the language of $., 110, 
Civil Procedure Code part of “the subject-matter in dispute on 
appeal to His Majesty in Council’’. Then they say: 

“Tf the plaintiff’s suit is dismissed by this Court on appeal, the maxi- 

mum value to be attached to his appeal to the Privy Council is the value 
of his suit as stated in the plaint and accepted by the trial Court; and it 
can make no difference whether that Court allowed the claim in whole or 
in part or dismissed it altogether.’’ 
According to this judgment, if the suit is for Rs. 10,000 and the 
decree is for Rs. 8,000 it is Rs. 8,000 which is the value of the 
subject-matter of the dispute in appeal to His Majesty in Coun- 
cil. They do not even allow the interest from the date of suit 
up to the date of the first Court’s decree to be added because 
the grant of interest subsequent to the date of the plaint is dis- 
cretionary. 

This decision appears to go too far. The respondent does 
not urge that interest from the date of the plaint to the date of 
the first Court’s decree should be excluded. Suppose the - suit 
is for Rs. 12,000 with interest at six per cent. from the date of 
plaint and the Court gave a decree two years after the plaint 
for Rs. 9,500 with interest at six per cent. thereon from 
the date of suit so that the amount decreed on the date of the 
decree is over Rs. 10,000; would the case satisfy the requirements 
if that decree is reversed on appeal? 


The next decision relied upon is that of the Patna High Court 
in Brijmohan Singh v. Chowdhury Bhuneswar Prasad Singh. 
The Judges follow the reasoning of the Judges in Venkatathirisami 
Naidu v. Appaswami?, and there is nothing further by way of in- 
dependent reasoning. They dissented from a decision of Dawson 
Miller, C.J., and Coutts, J., in Ramyad Singh v. Rambilas Singh’ 
and held that where the Court is not bound to grant post plaint 
interest under some statute (as in the case of Bank of New South 
Wales v. Owston*), subsequent interest cannot be included where 
the plaintiff seeks to prefer an appeal to His Majesty in Council. 

The respondent relies on another decision of the Judicial Com- 
mittee in Doorga Doss Chowdry v. Ramanauth Chowdry®. That was 
an application for leave to appeal from a decree of the Sudder 
Court, dated 28rd October, 1857 which reversed that of the Zillah 
Court. The plaintiff lost on appeal and he sought leave to appeal 
from the decree of the Sudder Court which corresponds to the 
High Court. From the facts it appears that the suit claim was 
as laid in the plaint for recovery of Rs. 9,274-6-0 including inte- 
rest due up to that date. The decree of the trial Court was that 
the defendant should pay the plaintiff the total sum of 
Rs. 9,274-6-0 and interest on the principal sum during the period 
when the suit was pending trial and for costs together with inte- 
rest on the consolidated sum from that day to the date of realisa- 
tion. The Sudder Court reversed the decree of the Zillah Court 


(1941) LL.B. 20 Pat. 481 (FB). 

(1933) 64 M.L.J. 496: LL.B. 56 Mad. 886. 
(1921) 2 P.L.T, 463. 

(1879) 4 A.C. 270. 

an 8 MILA. 262 at 264. 
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on the,29th Febrtary, 1860. In dealing with the plaintiffs ap- 
plication, the Judicial Committee said this: . 

“The amount absolutely decreed by the Court is Rs, 9,274-6-0, the in- 
terest added to that for the time specified at 8 per cent, would, according 
to the petitioner’s calculation, raise the sum duc to Rs, 9,310; that is 
under. the appealable sum. It has been determined a short time ago by 
‘their Lordships, in the case of Makarajah Sutteeschunder Roy v. Gunes- 
chunderi, that the Sudder Courts have no authority under the Order in Coun- 
cil of the 10th April, 1838, to add the interest accruing subsequent to the 
decree to the capital sum decreed for the purpose of reaching the appeal- 
able amount; here, the interest, under any circumstances, would not be 
sufficient, for, to arrive at the necessary amount, you must add, as you seek 
to do, the costs. Now, the costs of a suit are no part of the subject-matter 
in dispute, and cannot be used for the purpose .... Their Lordships are 


clearly of opinion that the sum in issue in this sunit is not sufficient to bring 
the case within the Order in Council.” 


This seems to lay down that it is the amount ecaleulated up to date 
of the decree of the trial Court that determines the question as 
regards the plaintiff who lost on appeal. This decision seems to 
he in point though it is difficult to see how this decision is reach- 
ed from a consideration of the earlier decision on pages 164 to 168 
of the same report. If the earlier decision is to be applied, the 
sum calculated up to the date of the decree of the High Court 
should determine the question. But apparently they took 
Rs, 9,274-6-0, the sum mentioned in the plaint plus interest up 
to the date of the decree of the trial Court; and the sum on that 
date was only Rs. 9,810-0-0 (see page 264). This sum is stated 
to determine the question. Though this decision is referred to 
in the later decisions and in the texthooks as an authority for 
the proposition that costs should not be included, we are bound 
to follow this decision. 


The next question argued is that in the case of mortgage 
decrees like the present case, the Court is bound to grant interest 
and that therefore the decisions just referred to do not apply 
and that this case is governed by the decision of the Judicial 
Commitee in Bank of New South Wales v. Owston?. If the grant 
of interest is obligatory, then it seems to us that the decision just 
cited would apply. So, this takes us to the next question whether 


the award of interest is compulsory after the date fixed for pay- 


ment by the lower Court. The decision of the Judicial Commit- 
tee in Thakurain Kusum Kumari v. Debi Prosad Dhandhania', 
clearly lays down. that the grant of interest subsequent to the. date 
fixed for payment in a mortgage suit is not obligatory. Mr. Ven- 
katachariar goes further and argues that-the Court is not bound 
to, grant interest at the contract rate even from the date of the 
plaint and relies upon the observations of the Federal Court in 
Jai Gobind Singh v. Lachmi Narain Ramt, but we consider it 
unnecessary to go into that question. It is enough to point out 
that prior to the enactment of the Code .of Civil Procedure in 
1908, there was no provision in the old. Transfer of Property Act 
for grant of interest subsequent. to the date fixed for payment. 


‘When the Civil Procedure Code was enacted, in 1908, the provi- 





1. (1860) 8 M.I.A. 164-168. 
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sions regulating procedure in mortgage suits’ were transferred 
from the Transfer of Property Act to the Civil ProcedureeCode. 
O. 34, r. 4 which provides for a preliminary decree in a suit for 
sale ran thus: 

“In a suit for sale, if the plaintiff succeeds, the Court shall pass a 

preliminary decree to the effect mentioned in Cls. (a), (b) and (c) (4) of sub-r, 
(1) of r. 2, and further directing that the mortgaged property or a sufi- 
cient part thereof, and the proceeds of the sale (after deduction therefrom 
of the expenses of the sale) be paid into Court and applied in payment of 
what has beem found or declared under or by the preliminary decree due 
to the plaintiff, together with such amount as may have been adjudged due 
in respect of subsequent costs, charges, expenses, and interest and the 
balance, if any, be paid to the defendant or other persons entitled to re- 
caiye the same”, 
Though the grant of subsequent interest was not provided for in 
v. 2, this rule recognised that subsequent interest may also be 
granted because it makes a provision for paying to the mortgagee 
the amount of subsequent interest when the sale proceeds come 
in. There has been a subsequent amendment in 1929 which made 
further changes with which we are not now concerned. The 
Judicial Committee pointed out in Thakurain Kusum Kumari v. 
Debi Prosad Dhandhania, that before the amendment in 1929, 
grant of subsequent interest, i.e., grant of interest subsequent to 
the date fixed for payment, was made under 8. 34 of the Civil 
Procelure Code and that the law. is the same even 
after 1929. This decision is conclusive on the question and we 
cannot hold that the grant of interest subsequent to the date fixed 
for payment is obligatory. We hold that the grant of such in- 
terest is only under S. 34, Civil Procedure Code, which leaves it to 
the discretion of the Court to grant it or not. If this ig so, the 
ease falls within the principle of Venkatathirisami Naidu v. Ap- 
paswam? and Brijmohan Singh v. Chowdhury Bhuneshwar 
Prosad Singh®, and of the Judicial Committee in Doorga Das ~v. 
Ramanauth'. ‘ 

To sum up, the grant of interest subsequent to the date fixed 
for payment is discretionary and it was grantable under S. 34, 
Civil Procedure Code prior to 1929; in this respect, the law is the 
same even after 1929. ‘Therefore even if the Judicial Committee 
in this case reverses the decision of this Court, it might, having 
regard to the facts of this case, refuse to award interest from the 
date fixed for payment in the lower Court. Therefore, what may 
or may not be awardable is not to be included in the claim. It is 
not part of the claim as held in Venkatathirisami v. Appaswami?. 
The question might arise whether after the amendment of 1929 
even interest after the date of suit does not come within S. 34, 
Civil Procedure Code and whether the grant of interest at the 
contract rate up to the date fixed for payment is obligatory but 
we do not wish to go into that question. 


We therefore hold that the applicant is not entitled to the 
leave asked for and dismiss the petition with costs. 


KS. SS Petition dismissed. 


1, (1935) 70 M.L.J. 355: L.R. 63 LA. 114: LLB. 15 Pat, 210 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justicgde WADSWORTH AND MR.” Justice 
PATANJALI “ SASTRI, 


Swayamprabhai Ammal and others ... Petitionerst (Respts.) 
ee v. ; 
D. Muthukrishna Padayachi ... Respondent (Petr.). 


Madras Agriculturist? Relief Act (IV of 1938), S. 28—New rules pro- 
mulgated on 27th October, 1939, regarding applications for scaling down, non- 
decretal debts—R, 2—Neither ultra vires the Local Government nor im con- 
travention of any provisions of law. 

: R. 2 of the rules (prescribing the procedure whereby either a creditor 

or. a debtor can apply to the Court for a declaration of the amount of the 
debt affected by the Act in the case of a debt other than a decree debt) 
framed under 5. 28 of Madras Act IV of 1938, is neither ultra vires the 
Local Government nor‘in contravention of any provisions of law. 

Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge 


of Cuddalore, dated 14th March, 1941 and made in O.P. No. 7 of — 


1940. 
K. S. Ramamurthi and K. Srinivasan for Petitioners. 


T. M. Krishnaswani Aiyar and T. E. Ramabhadrachariar 
for Respondent. . 


The Judgment of the Court was delivered by 


‚Wadsworth, J—This civil revision petition raises the question 
whether r. 2 of the rules framed under G.O. No. 2634 (Develop- 
ment), dated 27th October, 1989, in exercise of the powers under 
S. 28 (1) and S. 28 (2) (b) and: (c) of Madras Act IV of 1938 is 
ultra vires. The rule in question prescribes a procedure whereby 
when any debt other than a decree debt is due by an alleged agri- 
culturist, either the debtor or the ereditor may apply to the Court 
for a declaration as to the amount of the debt and it is provided 
that no such application shall be maintainable if any suit for the 
recovery of the debt be pending and further that if while an 
application is pending a suit is filed for the debt, the application 
shall be dismissed. R. 9 of the same rules gives a right of appeal 
and second appeal from any declaration under these rules. 

We are concerned in the present case with an application by 
the son of a mortgagor for a declaration that the mortgage debt 
is discharged by reason of previous payments, applying the prin- 
ciples laid down in the Act. The lower Court dealt with the con- 
tention that the rules under which the application was made are 
ultra vires, by a preliminary finding against which the present 
revision is preferred. The respondent does not object to the deci- 
sion of this question at this stage, though ordinarily this Court 
will not entertain a revision against a mere finding, unless there 
are special circumstances rendering it desirable. It is conceded 
on both sides that it is most desirable to get an authoritative ruling 
on this point not only for the decision of the particular case, but 
for the guidance of the lower Courts in other similar cases whieh 
are likely to occur. 
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Act IV of 1938, is intended to provide for the relief, of in- 
debted agriculturists, and in S. 7, the basie principle is laid down 
that notwithstanding any law, custom, contract or decree of Court 
to the contrary all debts payable by an agriculturist at the com- 
mencement of the Act shall be scaled down in accordance with its 
provisions and that no sum in excess of the amount so scaled down 
shall be recoverable from the debtor. S. 18 indicates clearly that 
it is the duty of the creditor after this Act came into force or 
cven after the bill came under the discussion of the Legislature, 
to caleulate his claim in accordance with the provisions of the 
Act on pain of being mulcted in costs. It is, however, m many 
cases a matter of considerable difficulty for either the creditor or 
the debtor to discover with any certainty what will be the effect 
of applying the provisions of the Act to a particular contract; 
and this was more especially so at the time when the present. rules 
were promulgated which was before a long serics of reported de- 
cisions had cleared many doubtful questions. It cannot he denied 
that in October, 1939, many creditors must have found it extreme- 
ly difficult even with the help of competent legal advice to decide 
what was the amount which they could justly claim having re- 
gard to the provisions of this Act. 

S. 28 of the Act gives to the Provincial Government the 
power to make rules for carrying into effect the purposes of the 
Act and particularly to preseribe the form of applications under 
the Act and to remove any difficulty in giving effect to the provi- 
sions of ‘the Act. Having regard to the diffculty just referred to, 
the Local Government in the rules now under consideration have 
laid down a procedure whereby either a creditor or a debtor can 
apply to the Court for a declaration of the amount of the debt 
affected by the Act. The rules provide for a very small court-fee 
and limit the enquiry to the question of what is the amount of 
such debt. It is contended that these rules particularly r.-2, with 
which we are now concerned are ultra vires. It is suggested that 
r. 2, is not a rule for one of the purposes contemplated under 
S. 28. For the reasons already adumbrated, it will be apparent 
that at the time when these rules were promulgated there was 
a very widespread difficulty in giving effect to the provisions of 
the Act, at any rate without involving the parties in unneces- 
sary expense and hardship. It is also suggested that this rule is 
inconsistent with the provisions of the Act. But we have not 
been shown how it is so inconsistent. The whole purpose of the 
rule is to work out the provisions of the Act in an inexpensive and 
expeditious manner. 

The main contention against the rule has been based on the 
theory that it violates general principles of law and particularly 
that it is inconsistent with the principles underlying O. 2, r. 2 
of the Civil Procedure Code and S. 42 of the Specifie Relief Act. 
It is difficult to see how O. 2, r. 2, can be read as laying down 
any basie principle of law which must govern the formulation of 
rules of procedure under a statute. No doubt it is the law that 
when a man files a suit based on a particular cause of action, he 
must ask for all the reliefs which he ean obtain with reference to 
the cause of action. But the procedure now under consideration 
is not a procedure intended to give to either party the power to 
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enforce his rights en a particular cause of action. The right of 
suit is left intact and if a suit intervenes while the application 
ig pending, the procedure under the rule ‘comes to an immediate 
stop. All that this procedure under the rules purports to secure 
is an opportunity for parties to a contract to get an inexpensive, 
speedy and authoritative decision as to the extent to which the 
contract is modified by this rather drastic legislation. The pro- 
cedure is in fact intended to benefit those parties who do not 
want to file a suit but have diffieulty in ascertaining how the new 
statute affects the pre-existing contract. We do not see how any 
hasie principle embodied in O. 2, r, 2 is offended by the rule; 
nor can we see how this rule is bad by reason of the provisions of 
S. 42 of the Specific Relief Act. S. 42 of the Specific Relief Act 
relates only to suits and not to applications. According to the 
view held by this Court (vide Ramakrishna v. Narayana), S. 42, is 
not exhaustive even of declaratory suits and it certainly contains 
nothing to indicate that no kind of application can lie for a mere 
declaration, if the law otherwise provides for such an application. 
Without going into detail we may remark that there are many 
instanees of special statutory provisions for pure declarations 
which do not come within the four corners of S. 42 and we can 
see no reason why this rule providing for the ascertainment by 
the Court in an appropriate judicial proceeding of the effect on 
a particular debt of the provisions of the new Act and the de- 
claration of the result should be deemed invalid by reason of’ the 
provisions of S. 42 of the Specific Relief Act. 


_ `The ‘further contention is that the rules provide for'a right 
of appeal and second appeal, that this provision is invalid. and 
that if it is invalid the whole of the rules must be deemed to be 
bad. We understand that the question of the validity of r. 9 which 
gives the right of appeal is shortly to come before this Bench in a 
case in which it is directly in issue. It is not therefore desirable 
for us to express an opinion on this question. But even eonced- 
ing that the rule providing for an appeal can be successfully at- 
tacked, we do not consider that the invalidity of that rule would 
carry the consequence that the whole of the body of rules would 
have.to be deemed invalid. The provision for a right of appeal 
is quite separate from the provisions giving the machinery for 
the ascertainment of the amount of the debt by the Court of first 
instance. Tt ig not a ease in which the rule alleged to be invalid 
is so inextricably mixed with the rest of the rules that a declara- 
tion of its invalidity would necessarily destroy the whole fabrie 
of the rules. Even: taking away this right of appeal there remains 
a complete and effective procedure ‘for the rapid and inexpensive 
determination of the effect of the Act upon a partieular debt and 
even without an appéal the procedure would be subject to the 
control of this Court in revision just as the procedure under Ss. 
19 and 20 of the Act has also been held to be subject only to con- 
trol in revision, We do not think that any challenge to the vali- 
dity of r. 9 is sufficient to throw a doubt as to the validity of the 
main body of these rules. 


4; (1914) 27 -M.L.J. 634: LLR. 39 Mad 80: ~ 
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__Lastly, it is suggested that r. 2 is bad because it offends 
against the general principles governing suits upon mortgages as 
embodiéd in O. 34 of the Civil Procedure Code. It is pointed 


` out that the rule provides only for notice to the opposite party 


and does not contain any provisions regarding the impleading 
of all persons interested in the mortgage security, settlement of 
priorities and so on. It must, however, be remembered that the 
only thing which can be done under these rules is to declare the 
amount of the debt. If for the purpose of determining the amount 
of the debt, it is necessary to determine the indebtedness of other 
persons interested in the contract, no doubt the Court would give 
notice to those persons and go into their rights to the extent ne- 
cessary to decide the only matter in issue. Possibly there may 
be cases in which the determination of the amount of the debt may 
involve questions of considerable difficulty and enquiries of some 
elaboration. But that is not a réason for holding the procedure 
to be invalid, more especially as the parties can at any time put 
an end to the proceeding by filing a suit wherein all the rights 
connected with the contract can be elaborately worked out. 


We are therefore of opinion that for none of the reasons urged 
before us, can it be properly said that r. 2 is ultra vires. We 
therefore dismiss the petition with costs. 


We must decline to give a certificate under S. 205 of the 
Government of India Act. 


K.S. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice Kine AND Mr. Justice HAPPELL. 


The Firm of Bhimaji Motiji carrying .. Appellant* 
-on business at Champagalli, Bombay (Respondent) 

l v. 
The Official Receiver, Bellary - `.. Respondent (Petitioner) 


Provincial Insowency Act (V of 1920), 3. 51—Scope—-Insolwency of 
judgment-debtor—Decree-holaer purchaser with leave to bid ang set-of— ` 
“Benefits of execution”’—What are. 


Where a decree-holder with leave to bid and set-off purchased lands in 
execution of his decree against the insolvent judgment-debtor the inter- 
vention of insolvency ean never bring about a cancellation of the execution 
proceedings. The only logical way of interpreting S. 51 of the Provin- 
cial Insolvency Act is to hold that the benefit of the execution represents 
the bids made at a sale or assets realised otherwise in the course of exe-. 
cution. There is no scope under S. 51 for directing the decree-holder 
to restore to an Official Receiver property which he has purchased at the 
execution sale. 


-Henry Merieu v. Official Receiver, Madura, A.I.R. 1935 Mad. 907, 


referred to and Venkata Sivayya v. Suryanarayama, (1938) M.W.N, 841, 
approved. ; 


Appeal against the order of the District Cours of Bellary 
dated 10th October, 1939 and made in F.A. No. 89 of 1938 in 
I.P. Nos. 14 of 1928 and 14 of 1930. ; i 





*A.A.O. No. 219 of 1940. 18th December, 1941. 
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F. 8. Narasimhachar for Appellant. 
Æ Bhujanga Rao and D. R. Krishna Rao for Respondent. 
The Judgment of the Court was delivered by 


King, J —The subject-mattér of this appeal is a claim by the 
Official Receiver under S. 51 of the Provincial Insolvency Act 
for the payment to him of the amount of the bid of the decree- 
holder in execution of his decree against the judgment-debtor 
who was adjudicated insolvent. The learned District Judge of 
Bellary has passed an order calling upon the decree-holder to pay 
him the amount of his bid less‘the costs of the execution, and the 
deeree-holder now appeals. 


It is not seriously disputed at the hearing before us that S. 
51 of the Provincial Insolvency Act must govern the decision of 
this appeal. Nor does the appellant seriously dispute that on the 
question of the date of the insolvency of the judgment-debtor 
his rights must give way before those of the Official Receiver. 
What he does say, however, is that the benefit of the execution 
does not consist in the bid which he made but consists in his 
ownership of the property which he purchased, and therefore he 
is prepared not to pay to the Official Receiver the amount which 
he offered for the land but to restore the land itself to the Official 
Receiver. The learned District Judge holds that such a solution 
of the rights of the parties may be equitable but that there is no 
provision in the Act for carrying it into effect. We were at 
first much attracted by the argument in favour of the appellant 
that if the land, which he has purchased, and for which he did 
not need actually to pay any money into Court as he was per- 
mitted to set-off the purchase against his claim in execution, is 
restored to the Official Receiver, then the appellant derives no 
benefit from the execution and therefore the purposes of S. 51 
have been fulfilled. On the other hand, it appears upon further 
reflection that such a procedure would in effect ‘nullify S. 51. 
What is the practical result of permitting the appellant to con- 
vey the land which he purchased to the Official Receiver? It is 
this, that the whole execution proceedings are as if they were 
eancelled. The judgment-creditor is in the same position as he 
was before the execution proceedings began with the same claim 


against the insolvent. The insolvent is in the same position. 


with his debt still unsatisfied to the same extent. The Official 
Receiver is in the same position because if there had not been 
this execution, he would have been entitled to take possession of 
the property which had vested in him, and that is what it is now 
proposed by the appellant that he should be allowed to do. All the 
parties therefore occupy precisely the same position as if there 
had been no execution at all. That being so, it would appear 
that the ‘‘effect of the insolvency on antecedent transactions’’, to 
quote from the heading in the Act just before S. 51, would be 
that if the decree-holder purchases any property, the antecedent 
transaction is cancelled. That seems to us to be a matter which 
is simple enough to have been stated in simple language in the 
Act itself. There is on the other hand an indication in S. 51 
that the intervention of insolvency in circumstances like these 
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ean never bring about a practical cancellation of the execution 
proceedings because sub-S. 3 says that a person who ine good 
faith purchases the property of a debtor under a sale in execu- 
tion shall in all cases acquire a good title to it against the Receiv- 
er, The language of this section is very wide. “A person” 
will include a decree-holder purchaser and a stranger purchaser 
and, there is the expression “in all cases”. We think according- 
ly that the only logical way of interpreting S. 51 is in this 
way, that the benefit of the execution represents the bids made at 
a sale or the assets realised otherwise in the course of execution. 
It refers in other words to money and S. 51 decides that money 


which is so realised shall in certain circumstances be paid to 


the decrec-holder, and in certain other circumstances be paid to 
the Official Receiver. There does not seem to us to be any 
scope under S. 51 for the passing of an order directing a decree- 
holder to restore to an Official Receiver property which- he has 
purchased at an execution sale. 


This matter has to be decided without very much assistance 
from the authorities. We have been referred only to two cases. 
In Henry Meriew v. Oficial Recewer, Madras, Pandrang Row, 
J., had to deal with a casc in which the point at issue was whe- 
ther money should be paid by the decree-holder purchaser to the 
Official Receiver under S. 51. Pandrang Row, J.,. decided that 
it should not be paid for two reasons, the first being that the 
execution sale itself was a nullity and therefore had to be set 
aside. The second reason, which we may say, with respect, was 
hardly necessary to be put forward in order to dispose of the 
case, was that when a Court has granted permission to a decree- 
holder to bid without actually depositing the money in Court, it is 
a breach of faith on the part of that Court to call upon the de- 
eree-holder later at the instance of the Official Receiver to pay 
money to the Official Receiver in cash. ‘There is no attempt by 
Pandrang Row, J., to analyse S. 51 and, with respect, although 
the situation may be an unfortunate one from the point of view 
of the decree-holder, we do not think that the good faith of the 
Court is at all involved in an interpretation of S. 51, which 
interpretation it is obligatory upon us to attempt. The other 
decision is one of Venkataramana Rao, J., in Venkata Siwayya v. 
Suryanarayana. ‘There the learned Judge observes that hav- 
ing regard to the language of S. 51, sub-S. (3) no difference 
ought to be made between a decree-holder purchaser and a strang- 
er purchaser. If the decree-holder has purchased property in 
good faith, the purchase by him should be upheld. The fact 
that he had notice of the insolvency would not indicate an absence 
of good faith on his part. In that case Venkataramana Rao, J., 
upheld the claim of the decree-holder purchaser under S. 51 (3) 
to retain the property which he had purchased. We do not 
think it possible that in the practical working of g single section 
like S. 51 the decree-holder should -be permitted to decide whe- 
ther he should pay to the Official: Receiver the money which he 








-2 4, ALR. 1935 Mad. 907. 
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paid for the property or restore the property itself. As Venka- 
taramana Rao, J., has said, the only disability under which the 
deeree-holder purchaser lies is that he will not be entitled to 
the benefit of the execution, that is, he cannot set-off the amount 
of the decree debt against the purchase price but he is bound to 
pay the amount of the purchase money into Court just like any 
other stranger purchaser. We with respect prefer to follow 
this second and later decision and in our opinion the learned 
District Judge’s order is right. This appeal must fail and is 
dismissed with costs. 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row AND Mr. Justice 
ABDUR RAHMAN. 


Rajah Mahadeva Royal Y. B. .. Petitioner* (Appellant) 
. v 
‘Rajah Veerabasava Chikka Royal and another... Respondents 


(Respts, 1 and 3 and Defts. 2 and 4). 

Civil Procedure Code (V of 1908), Ss, 109 and 110—Decision regarding 
nonradmissibility of documeni—How far a “substantial question”. 

A decision in regard to the non-admissibility of documents being of sub- 
stance to the parties must be held to be a “substantial question” within the 
meaning of 8. 110, Civil Procedure Code, which would entitle the aggriev- 
ed party to have a certificato for leave to appeal to the Judicial Committee. 


Petition under Ss. 109 and 110 and O. 45, rr. 2, 3 and 8 of the 
Civil. Procedure Code, 1908, ‘praying that in the circumstances 
stated therein, the High Court will be pleased to grant leave to 
the petitioner therein to prefer an appeal to His Majesty in-Coun- 
cil against the judgment and deerce of the High Court, dated the 
ist November, 1940 and passed in App. No. 6 of 1936, preferred to 

' the High Court against the decree of the Court of the Subordinate 
Judge of Chittoor, dated 4th November, 1935, and passed in O.S. 
No. 34 of 1981 and to direct the issue of a certificate that the case 
tulfils the requirements of Ss. 109 and 110, Civil Procedure Code, 
1908. 


“The Advocate-General (Sir A. Krishnaswami Awan), B. C. 
Seshachala Aiyar and K. Seshagirt Rao Naidu for Petitioner. 


T, R. Venkatarama Sastri, N. C. Vijayaraghavachari and A. 
C. Sampath Aiyangar for Respondents. ` 


The Order of the Court was made by 


Abdur Rahman, J—This is an application for leave 
to appeal to His Majesty in Council. The decree passed by this 
Court was one of affirmance although our conclusions on the two 
main questions of fact which were vital for the disposal of the 
appeal were diametrically opposed to what were arrived at by the 
trial Court in the suit. The suggestion by the learned Advocate- 
General that it is not a decree of affirmance as we interfered with 
the lower. Court’s decision in.regard to costs is not sound in our 
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opinion. The decree dismissing the suit was maintained by this 
Court and it'is immaterial if we have superseded the ordet passed 
by the trial Court in regard to costs. The petitioner does not wish 
to appeal against the order directing the parties to bear their own 
costs, which is an order in his favour but in respect of the decree 
of dismissal of his suit that was passed against him. 

It is true that large stakes are involved in this appeal; but 
that in itself would be no ground for granting leave. What we 
have really to decide is whether any substantial question of law 


-exists which would enable us to give a certificate as required by 


0. 45, r. 3, Civil Procedure Code that the case fulfils the require- 
ments of 8. 110, of the Code—the value of the Kabe anaes of 
the suit being far in excess of Rs. 10,000. 

Two points have been urged on behalf of the petitioner: 


(1) that certain material documents were incorrectly held by 
us to be inadmissible in evidence; and 

(2) that we did not put proper value on the admission found 
in Ex. J., and that we were not justified in accepting or acting 
on an explanation when there was nothing on the record to sup- 
port the suggestion made by us towards the end of page 358 of 


the judgment. 


Taking the latter point first, we are of opinion that it does 
not raise a question of law. We considered the effect of the ad- 
mission made in Ex. J., fully and gave to it such value as we con- 
sidered it was entitled to; but in weighing the evidence, we took 
certain other documents, which were on the recor d, into considera- 
tion and came to the conclusion that the statement made by Soma- 
sekhara in Ex. J., was of very little value. This is a question of 
fact and not of law and would not justify us in giving a certificate 
on that ground. 

In regard to the first point, although we are clearly of opinion 


“that the documents Ex. JJJ, Ex. KKK, Ex. LLL and Ex. MMM 


were inadmissible in evidence we feel that we would not be justifi- 
ed in dismissing this application for leave on that ground as un- 
doubtedly these documents are of great importance and if they are 

held to be admissible, they might affect the result of the appeal. 
Mr. Venkatarama Sastri, learned counsel for the respondent con- 
tends that the contention in regard to their admissibility is flimsy 
and without any force and cannot be said to raise a substantial 
question of law. We. were of opinion that there was no substance 
in the contention advanced by the learned Advocate-General; but 
if the words “substantial questions” are to be understood in their 
being of substance to the parties, we must hold that the decision 
in regard to the non-admissibility of the documents is a substan- 
tial question which would entitle the petitioner to have a certifi- 


cate. 


For that reason, and for that reason. alone, we must accept the 
petition and grant leave to appeal. No order as fo costs. 


“K.S. —— Petition allowed. 


ij. THE MADRAS LAW JOURNAL REPORTS. 311 


IN THE HIGH *COURT OF JUDICATURE AT MADRAS. 


e 7 e 
PRESENT :—Mr. Justice SOMAYYA. 
Kolaparathi Venkatasubbiah ` u Appellant® (Plaintiff) 
v. 
Madallapalli Venkatasubbiah and another ... Respondents 


(Defendants). 


Provincial Insolvency dct (V of 1920), Ss. 37 and 43—Annulment of in- 
solvency—Properties vested in Recewer—Sale without impleading Receiver in 
execution of money decree against debtor—Sale nullity. 


Where while annulling an adjudication under S. 43, of the Provincial 
Insolvency Act the Insolvency Court passed an order under S. 37 vesting the 
debtor’s properties in the Official Receiver a sale of such properties through 
Court without impleading the Receiver in execution of a money decree ob- 
tained against the debtor is void. 


Where an order under S. 37 vesting the property in a person other than 
. the debtor is passed, there is no “reversion of the debtor’s property to him- 
self”, The only person entitled to represent the estate will be the appointee 
under the section. 


Appeal against the decree of the District Court of Cuddapah, 
dated 14th October, 1988, and made in A.S. No. 56 of 1987, pre- 
ferred against the decree of the Court of the District Munsif of 
Nandalur in O.S. No. 21 of 1986. 

T. K. Srinivasathathachari and T. T. Krinivasan for Appel- 
lant. 

Kasturi Seshagiri Rao for Respondents. 

The Court delivered the following 


JUDGMENT.—The plaintiff is the appellant and he filed the 
suit for recovery of possession of three items of immovable pro- 
perties on the strength of a Court sale held in execution of a 

. money decree obtained against one Yegnayya. 


The contesting respondents are subsequent purchasers of the 
properties from the heirs-at-law of Yegnayya and their defence 
is that no ‘title passed to the plaintiff under the Court sale. Yeg- 
‘nayya was adjudged an insolvent and his adjudication was sub- 
sequently annulled under S. 43 of the Provincial Insolvency Act 
for failure to apply for discharge within time. While annulling 
the adjudication the Insolvency Court passed an order under 
S. 37 of the Act vesting the debtor’s properties in the Official 
Receiver for a period of one year. 


Before the year expired, the appellant brought the proper- 
ties to sale without impleading the Receiver and purchased the 
properties. It appears that the debtor died before the sale and 
his heirs were brought on record as his legal representatives. 


Without impleading ‘the Official Receiver in whom the pro- 
perties were directed to be vested under S. 37 and apparently 
without even notice to him, the Court sale was held. Is the sale 

valid and does*it pass any ‘title to the appellant? 


The ‘question turns upon the effect of a vesting order passed 
under S. 37 of the Act. What is the legal status and position of 
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the person in whom the properties are, vested? In whom does 
the legal title rest—is it in the debtor? e > 


The effect of a vesting order has been the subject of several 
decisions and the High Courts have taken different views and 
even the same Court has expressed different opinions which it 
is not easy to reconcile. A Full Bench of our High Court has 
considered this question in the case of Veerayya v. Srinivasa Rao}, 
Three possible alternative views that may be held on this question 
are set out on pages 921 and 922 of the report: 


“Three points of view are possible. The first is that with the annulment 
the insolvency proceedings come to an abrupt and final conelusion. The In- 
solvency Court has no longer any power to pass any orderg in regard to the 
insolvent’s property, its order vesting that property im the appointee being 
its last expiring act. The appointee is a mere custodian of the insolvent’s 
property. No doubt he should carry on the ordinary work of administering 
and preserving the property in his hands, but he has no further control 
over it, and must merely hold it subject to any orders as to attachment 
and sale which he may receive from any Court entertaining an application 
in execution against the insolvent. The insolvent’s ereditors, subject to 
anything. which may have been validated by S. 37, are restored to the posi- 
tion in which they found themselves before the insolvency proceedings began, 
and all must pursuc afresh their remedies by execution or by suit in the 
ordinary way, which will mean in practice that the insolvent’s property will 
go to some and some only of his creditors. The second view is. that if a 
vesting order is made the insolvency proceedings are continued for all pur- 
poses, The third view is one intermediate between these two, and, we think, 
is the view which must prevail. It is this, that the appointee continues to 
be subject to the directions of the Insolvency Court which appointed him, 
that these directions relate to the property of the insolvent, and that they 
should be given in accordance with the policy and provisions of the Insol- 
vency Act. It will be found on our further examination that this is not in 
all respects equivalent to the actual continuation of the insolvency proceed- 
ings”. ` 

The first of these views was rejected by the Full Bench but has 
found acceptance with the Rangoon High Court in the case of 
Annamalai Chettiar v. Bannerjee®, and with the Allahabad 
High Court in Panna Lal v. Official Recewer*®. The appellant’s 
attempt to place reliance on the decisions of the Allahabad and 
Rangoon High Courts cannot be countenaneed. 


The second view that the state of insolvency continues for 
all purposes was also negatived and this aspect was further con- 
sidered. by Beasley, C.J., and Cornish, J., in Official Recewer, 
Guntur v. Secretary of State for Indiat. The decision of the Full 
Bench is that, 


“the appointee continues to be subject to the directions of the Insolvency 
Court which appointed him, | these directions relate to the property of the 
insolvent and that they should be given in accordance with the policy and 
provisions of the Insolvency Act”. 


King, J., who delivered the leading judgment dealing with S. 37, 
said this on page 924: 


“Then we come-to S. 37, itself, and the first point to be noticed is the 
antithesis between the vesting order and the reversion of the debtor’s pro- 
perty to himself”. ° 





1. (1935) 69 M.L.J. 364: LL.R. 58 Mad. 908 (F.B). 
2. (1936) LL.R. 14 Rang. 254 (FB). 

3. (1980) LLR. 53 All. 318. ~ j 
4, (1935) 69 M.L.J. 856: LL.B. 58 Mad. 1014. 
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The preposition that the property reverts to the debtor even when 
a vesting order is made was then considered at length and reject- 
ed. Then it was pointed out that the other extreme view that 
“insolvency proceedings are continued for all purposes” was also 
not tenable. 


The third or the intermediate view was then accepted. 


“The person appointed under S. 37, has no longer by the mere fact of 
his appointment the powers which a Receiver has under the Act, He has 
only such powers as are necessarily implied by the vesting order which are, 
as we understand them, to carry out the directions of the Court, and those 
directions, as we have said, should so far as the realisation and distribution 
of the debtor’s property are concerned, be in accordance with the provisions 
of the Insolvency Act”, 

Earlier in the judgment it was pointed out that the whole 
Significance of the Court’s action in vesting the insolvent’s pro- 
perty in some one else seems to be that the Court is intended to 
preserve its control over that property. 

This decision lays down in unmistakeable terms that when 
there is an order under S. 37, vesting the property in some one 
other than the debtor, there is no “reversion of the debtor’s pro- 
perty to himself”. 

The same view was expressed by Beasley, C.J., and Cornish, 
J., in Oficial Receiver, Guntur v. Secretary of State for India}, 
Beasley, C.J., says on page 1018, 

“It is quite clear in my view—and this is also the view of the Full Bench 

—that the appointee under S. 37, does not hold the property for the benefit 
of the insolvent,..... But in the opinion of the Full Bench the legal effect 
of the vesting order will be different from the legal effect of the reversion 
of the property to the debtor”. 
The question came up ina different form before another Full 
Bench of this Court in Periakaruppan Chettiar v, Arunachalam 
‘Chettiar?. After holding that the debtor should never have been 
adjudged a bankrupt the Full Bench refused to hand over the 
monies in the hands of the Official Receiver but directed an order 
under S. 37, to prevent the debtors from getting the amount. 
And they directed the amount to be vested in the Official Re- 
ceiver-—not as Official Receiver—but as a person appointed under 
`S. 37 and observed that the Official Receiver should in due course 
distribute the sum among the creditors who had proved in the 
insolvency proceedings. 

The effect of these decisions is clear that the property did 
not revert to the insolvent. This being so the Court sale passed 
no title to the appellant. It is not a case merely of a sale held 
without the leave of the Insolvency Court as Mr. Srini- 
vasathathachariar urges but a case of a sale of certain 
„properties as those of A when the properties had vested 
in B. The only person entitled to represent the estate was the 
appointee under S. 37. A sale held without him on record is a 
‘sale without the estate being represented in the execution pro- 
ceedings. The “decision of the Judicial Committee. reported in 
Raghunath Das v. Sundar Das Kheiri, is directly in point and 


1, (1935) 69 M.L.J. 856: LL.B. 58 Mad. 1014, 
>. (1940) 1 M.LJ. 298: LLR. (1940) Mad. 441 (PB). 
3. (1914) 27 M.L.J. 150: L.R. 41 LA. 251: LLR. 42.0al, 72 (P.O). 
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the sale is null and void. The property vested in the Offcial Re- 
ceiver When the order of adjudication was made and it h@d not 
yet reverted because the reverting was prevented by the vesting 
order under S. 37. : 


I hold that the appellant got no title under the Court sale ; 
hence this second appeal is dismissed with costs. 


No leave. 
KO. — Aii dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Mantri Errama Reddi and another ... Petitioners* (Petrs) 
Ue 
Karnam Soorappa ... Respondent (Rept). 


Madras Agriculturists’ Relief Act (IV of 1938), Ss. 19 and 20—Preli- 
minary decree on mortgage passed before and final decree after the coming 
into force of Act IV of 1938—Subsequent application for stay pending ap- 
plication for scaling down-—Permissibility. 

A preliminary decree on a mortgage had been passed before the coming 
into force of Act IV of 1938, and the final decree was passed after the Act 
came into force without any ’ application for sealing down. The debtor ap- 
plied subsequently for stay under S. 20 pending the filing of an application 
for scaling down the decree under S. 19 of the Act. 

Held, that inasmuch as the Act ponca a special procedure under S. 19: 
for scaling down decrees passed before the Act came into force, the mere 
existence of a parallel remedy by way of a right to oppose the passing of 
the final decree in a mortgage action without scaling down—if it does exist 
—is no bar to the judgment-debtor taking advantage of the special samba 
under. S. 19 and the application for stay should have been granted. 


Appeal against and petition under S. 115 of Act V of 1908 


praying that the High Court will be pleased to revise the order 
of the District Court of Anantapur, dated 12th January, 1940: 


‘and made in E.A. No. 212 of 1939 in E.P. No. 25 of 1939 (in O.S. 
‘No. 32 of 1937, Subordinate Judge’s Court, Anantapur). 


A. Bhujanga Rao, M. 8. Ramachandra Rao and D. R. Krishne 


‘Rao for Petitioners. a 


: 8. V. Venugopalachari: for Respondent, i 
The Judgment of the Court was delivered by 
Wadsworth, di —Thig ‘civil revision petition and the appeal 


filed in the alternative arise out of the dismissal of an application 
‘under S. 20 of Act IV of 1938. There is no right of appeal: and 


‘the question has to be decided with reference to the civil revision 


‘pétition, whether the dismissal of the application was without 
jurisdiction, or ae any sal refusal to exercise juris- 


i diction. 


t 


The d decree in season arose “out of a makne faite -The 


3 preliminary decree was passed on 27th August, «1937, that-is to 
“say, -before Act. IV :came- into force.. The final decree wag passed’ 


on 25th June, 1988, that is to say, after Act, IV came into force. 


*OR.P. No, ‘857: of ane and ©- ` Tth October, 1941. 
< AAO. No.73" off 1940 $ m : i ; 
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The application for stay under S. 20 was not filed until 18th 
Decenfoer, 1989. The learned District Judge held that the peti- 
tioner had the opportunity to urge his defence under Act IV at 


the time of the passing of the final decree, that it was a plea which - 


he might have and ought to have raised at that stage and that he 
was barred from raising it after the final decree was passed. He 
therefore dismissed the application. 


Now the question whether when the preliminary decree was 
passed before the Act and the final deeree was passed after the 
Act, it is open to the judgment-debtor in the final decree proceed- 
ings to raise a defence under the Act which will have the effect 
of modifying the amount due under the preliminary decree, is 
not free from difficulty and it is one which we do not propose to 
decide in this case. It has been established (vide Varadaraja 
Pillai v. Rukmani Ammal), that when the preliminary deeree has 
been passed after the Act came into force, a defence under the 
Act cannot be raised in the final decree proceedings. But it may 
well be argued that such a defence might be permitted in the 
final decree proceedings if it wag not open to the judgment-debtor 
before the passing of the preliminary decree. It is, however, one 
thing to say that such a plea may possibly be open to the judgment- 
debtor in the final decree proceedings and it is another thing to 
say that if he does not take such a plea in the final decree pro- 
ceedings, he automatically loses the statutory remedy which is 
given to him under S. 19 of the Act. It is well established that 
S. 19 applies to the scaling down of preliminary decrees in mort- 
gage suits and there are many decisions in which this Court has 
approved of the scaling down of a mortgage decree after the final 
decree has been passed, when both the decrees were anterior to 
the commencement of the Act. There is nothing in the passing 
of the final decree which should necessarily prevent the modifica- 
tion of the preliminary decree by the special procedure preserib- 
ed in the Act. A final decree is not, strictly speaking, a decree 
for the repayment of the debt and the modification of the prelimi- 
nary decree does not prevent the final decree from operating on 
the modified preliminary decree, for the form of the final decree 
does not specify the amount for which the property is to be sold; 
it merely requires a sale to be held and the realizations to be paid 
into Court to be applied in reduction of the amount due under 
the preliminary decree and under any further orders that may 
have been passed. Seeing that this Act has given a special pro- 
cedure whereby judgment-debtors against whom deerees for re- 
payment of debts have been passed before the Act came into 
force can have the benefit of a defence under the Act which they 
had no opportunity to urge before the decree was passed, we do 
not consider that the mere existence of a parallel remedy in the 
ease of final decree proceedings in a mortgage action can, if it 
does exist, bar judgment-debtors from taking advantage of a 
special remedy given under the statute. While therefore we ex- 
press no opirton on the question whether such a plea is open in 
final decree proceedings, when the preliminary decree is before 
the Act we are definitely of opinion that the failure to utilise 
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such a procedure would not bar the use of the express progedure 
laid down in the Act. It follows therefore that the learnedeDis- 
trict Judge took a wrong view of his powers and failed to exer- 
cise the jurisdiction which he had to stay the execution of this 
decree pending the filing of an application under S. 19. We are 
informed that though there is no subsisting stay from this Court, 
the execution of the decree has been prevented by collateral pro- 
ceedings. We therefore allow this civil revision petition, set aside 
the lower Court’s order and direct the execution of the decree to 
be stayed under S. 20 of the Act. The petitioner is entitled to the 
costs in the civil revision petition. The appeal is dismissed, but 
there will be no order as to costs therein. 


K. S. Petition alowed and appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice KING AND MR. JUSTICE PATANJALI 
SASTRI. 


T. R. Paramasiyam and another .. Appellants (Pliffs.) 

g V. 

Parvathareddy Chenchuramireddy and .. Respondents. 
others (Defis. 2 to 5). 


Provincial Insolvency Act (V of 1920), Ss. 88 and 39—Scheme for 
composition—Provision for some creditors giving up claim against others 
who were sureties—Non-consenting creditors—How far bound inter se by 
the provision in the scheme. 


In a scheme for the composition of an insolvent’s debts there was a 
provision that certain creditors should receive a larger dividend, than the 
ordinary creditors as consideration for their giving up their claims against 
the sureties of the debtor who were creditors in the insolvency. In a suit 
for enforcing a debt by a creditor who did not consent to the scheme, 
against the surety, it was contended that the settlement in the insolvency 
was a bar to the suit and that the only remedy of the creditor was to have 
appealed against the scheme. 


Held, that the scheme being one imposing an obligation upon one ere- 
ditor to give up his claim against another, S. 39 cannot possibly cover the 
case and the fact that the plaintiff did not consent to the scheme approved 
by the majority of creditors under S. 38 made the provision in the eom- 
position not binding upon him and therefore will not bar the suit. 


Appeal against the decree of the District Court of Nellore 
dated 6th November, 1937 and made in O.S. No. 41 of 1936. 

V. Subramanyam for Appellants. 

D. R. Krishna Rao for Respondents. 

The Judgment of the Court was delivered by 


King, J—The appellants here sued the defendants upon a 
promissory note executed jointly by the first defendant and 
another by name Lakshminarasa Reddi. Lakshminarasa Reddi 
became insolvent in 1931 and included this debt it his schedule 
of debts. In 1936 a scheme was put forward by Lakshminarasa 
Reddi for the settlement of his debts. In that scheme, the pre- 





*Appeal No. 184 of 1938. i 26th February, .1941. 
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sent plaintiffs weye included as creditor. No. 11 and the first de- 
fendgnt as creditor No. 9. Creditors Nos. 8 to 10 in the insol- 
veney, as appears from the terms of the scheme, were in posses- 
sion of certain mica over which they claimed a charge; and one 
of the terms of the scheme was that, in consideration of those 
creditors who had claims against creditors 8 te 10 as sureties for 
the insolvent giving up those claims, they would bring the mica 
into Court to be treated as part of the imsolvent’s estate. A 
further provision was made that those creditors who had claims 
against creditors 8, 9 and 10 should receive a larger dividend in 
pursuance of the settlement than the ordinary ereditors as con- 
sideration for thcir giving up their claims against the sureties. 
It is contended by the appellants here that they did not consent 
to this scheme and that therefore the scheme does not 
bind them under S. 39 of the Provincial Insolvency 
Act. A number of issues were framed in the suit including the 
following preliminary issue—Is the suit liable to be dismissed by 
virtue of the provisions of the scheme in I.P. No. 54 of 1931? 
The learned District Judge has examined the terms of the scheme 
and has held that the scheme recites that the present plaintiffs 
had in fact agreed to give up their claim against the present 
respondents. He accordingly holds that the provisions of the 
scheme, proving in this way that the plaintiffs had actually 
agreed to give up their claim against, the defendants, rendered 
this suit liable to be dismissed. There is no doubt that, if this 
finding were correct, the dismissal of the suit can be upheld; but, 
we are of opioion upon an examination of the terms of the scheme 
that the learned District Judge has misunderstood them. The 
scheme does not narrate any statement of fact. It is quite clear 
from the language used that it is proposed by the insolvent that, 
in consideration for the receipt of enhanced dividends, the plain- 
tiffs and other creditors in a similar situation should give up 
their claims against the surety. We can find no justification for the 
view that before the insolvent presented the scheme to the Court 
he had already in fact obtained the promise of the creditors to 
abide by these terms of the scheme. The reason therefore upon 
which the dismissal of the suit has been based by the learned 
District Judge fails and the dismissal, unless it can be other- 
wise supported, must be set aside. 


It is argued on behalf of the respondents here that, even 
‘though the appellants had not agreed beforehand to the terms of 
the scheme, the fact that the majority of the creditors in number 
and three-fourth in value had approved of the composition as a 
whole renders that composition binding upon the appellants, 
whether or not they accepted it at any time. It is argued that, 
under S. 4 the powers of the Insolvency Court are very wide, 
that the rights of the appellants as against the respondents in this 
matter were intimately connected -with the proposed administra- 
tion of the insolvency and that the only remedy of the plaintiffs, 
if they were dissatisfied with the order passed approving of the 
scheme, was to have appealed against it. The terms of the Act 
itself furnish a complete answer to this argument. It is clear 
from the analysis which we have given of the proposed terms of 
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the compromise that the Court is here imposing an obljgation 
upon one creditor to give up his claim against another creditor. 
This is therefore essentially a matter which arises between two 
creditors inter se and not between either of them and the insol- 
vent. Sub-S. (2) of S. 4 shows that a decision under that sec- 
tion is binding only as against the debtor and the debtor’s estate 
on the one hand and all claimants against him or it on the 
other; and S. 39, which deals with the effect of a scheme which 
has been assented to by the requisite number and value of the 
ereditors, states that such a scheme shall be binding on all the 
creditors, but only so far as relates to any debt due to them from 
the debtor and provable under this Act. S. 39 therefore cannot 
possibly cover the case of debts due to one ereditor by another, 
and therefore if, in fact the appellants here have not consented 
to the proposed scheme for composition under S. 38, it cannot 
under S. 39 be binding upon them. 


‘The appeal is accordingly allowed and the suit remanded to 


“the learned District Judge for disposal according to law. Costs 


will abide the result. Court-fee will be refunded to the appel- 
lants. 
K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao AND MR. 
JUSTICE SOMAYYA. 
Swarupchand Rayanji and others .. Appellants* 
(Defts, 12, 13 and L.Rs. of 18th Deft.) 





v 


Majeti Janakiramayya and others ... Respondents 
(Pliff.-Defts. 1, 2 and 16). 

Civil Procedure Code (V of 1908), O. 21, r. 68-—Claim petition—Judg- 
ment-debtor not served with notice—Not a party to order even though his 
name affized in the cause title—Insolvency of father—Undivided status of 
joint family—Attaching creditor—Right to sell son’s interest vesting im the 
Official Assignee subject to rights arising under attachment of any son’s 
interest. ` 

Whether a judgment-debtor is a party to an order on a claim petition 
so that he could be rendered bound thereby is a question of fact in each 
case. Where, no notice was served on him at the time when the order was 
made though he was intended to be made a party to the petition he could 
nót be considered to be a party to the order on the claim petition, 

Guruva v. Subbarayudu, (1890) LL.R. 13 Mad. 366, followed. 

A father’s power to sell his son’s interest in joint family property 
would continue to subsist until division. The father’s insolvency. does not 
per se affect the undivided status and till the status is severed, that power 
would vest in the Official Assignee. 

Where, before the insolvency the properties had been attached but the 
attaching creditor did not bring the property to sale in pursuance of his 
attachment there is no reason why the Official Assignee or Receiver should 
not exercise the power of the father for the benefit of the general credi- 
‘tors, subject of course to any rights arising under the attdchment. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Bezwada, dated 18th July, 1938, and made in O.S. No. 27 
of 1935, ete. 


*Appeals Nos. 427 and 428 of 1938, 18th April, 1941. 
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P. Satyanarayana Rao and 8. Srinivasachari for Appellants. 


us. Ramachandra Rao, King and Partridge and M. Appa 
Rao for Respondents. 


The Court delivered the following Judgments: 


Venkataramana Rao, J—These two appeals arise out of a 
suit for partition filed by the plaintiff against his father the first 
defendant and hig uncle the second defendant, whose estates were 
on the date of the suit vested in the Official Receiver, Kistna, who 
was impleaded as the twenty-first defendant. The plaintiff claim- 
ed a fourth share in all the properties comprised in the plaint and 
incidentally prayed for a declaration that certain alienations 
effected by the Official Receiver, Kistna, were not binding on his 
share. Defendants 3 to 20 are the various alienees but these 
appeals are confined to the alienations in favour of defendants 4, 
11, 12 and 13. Appeal No. 427 of 1988 is by defendants 12 and 
13 while Appeal No. 428 of 1938 is by defendants 4 and 11. The 
properties which are the subject-matter of Appeal No. 427 of 
1938 are items 4 and 5 of B Schedule and items 2 and 3 of O 
Schedule and the properties which are the subject-matter of Ap- 
peal No. 428 of 1938 are items 8 of A Schedule and 10 of B Sche- 
dule and item 1 of C Schedule. The various dates of sale to the 
said defendants are as follows: 


12th defendant x $ 5 . 19th September, 1932. (Ex. VID 
13th defendant - 5 à 5 . 29th November, 1932. ,, 23 

ith defendant $ s š . 9th October, 1932. » IT 
4th defendant A P - Tth December, 1932. (Ex. D 


The second defendant was adjudicated insolvent on’ 12th Septem- 
ber, 1931, and the first defendant on 11th January, 1932. The first 
defendant and the father of the second defendant are the sons 
of one Janamsetty and they were on the date of the insolvency of 
the second defendant admittedly members of an undivided Hindu 
family and upto the date of suit no division took place between 
the first defendant and his son the plaintiff and the second de- 
fendant or between the first defendant and the plaintiff. It ig not 
disputed that the plaintiff is entitled to a fourth-share but his 
claim is resisted on the ground that the said properties constitute 
the self-acquired property of defendants 1 and 2, and the plaintiff 
has no title thereto and assuming they are joint family properties, 
they were validly sold by the Official Receiver in pursuance of the 
power to sell the share of the plaintiff for the debts of the 1st de- 
fendant. The plaintiff’s case is that so far as the question of self- 
acquisition is concerned, it was concluded in his favour by reason 
of the orders -on two claim petitions filed by the Official Receiver 
in the course of the execution of the decree in-O0:S. No. 28 of 
1931, which was obtained by the 16th defendant against the plain- 
tiff and defendants 1 and 2-and that in any event the properties 
which were sold were the subject-matter of attachment in the said 
suit long before the first defendant-was adjudicated insolvent and 
the power of.the first defendant to sell the plaintiff’s share in the 
joint family property did not vest in the Official Receiver. It is 
admitted that the properties were attached before judgment on 
18th March, 1931, and they were again attached after the decree 
on 29th February, 1932. Subsequent to the decree in April, 1932, 
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the Official Receiver put in a claim petition stating that all the 
properties that were attached were the self-acqiired propetties of 
defendants 1 and 2 and the plaintiff had no share therein (EX. G). 
That petition was dismissed on 26th April, 1932 on the ground of 
unnecessary delay. There was an appeal preferred to the High 
Court and it was dismissed on 18th September, 1932, on the 
ground that the appeal was incompetent and the remedy of the 
Official Receiver was to file a suit under O. 21, r. 68. (Vide Official 
Receiver, Kistna v. Imperial Bank of India). It is unnecessary 
to deal with the correctness of this decision as both the Official 
Receiver and the 16th defendant would be governed by it. While 
the appeal was pending in the High Court, the Official Receiver 
preferred another claim petition on 4th August, 1932, which was 
also dismissed on the ground of delay. Admittedly no suit was 
filed within one year from the date of either of the orders on the 
claim petitions. The learned Judge in the Court below has taken 
the view that it would not be open to the defendants to contend 
that the plaintiff has no right in the suit properties. By reason 
of this view he did not go into the question of fact as to whether 
the properties were self-acquired or not. On the footing that the 
property was the joint family property, the learned Judge nega- 
tived the defence of the defendants on the ground that inasmuch 
as the sale by the Official Receiver in favour of the various de- 
fendants was subsequent to the attachment he was not competent 
to sell the plaintiff’s share in the suit property. 

In these appeals Mr. Satyanarayana Rao on behalf of the 
appellants .canvasses the soundness of the view taken by the lower 
Court on both the points. His contention is that the orders on 
the claim petitions cannot bar the Official Receiver and therefore. 
the alienees who claim under him. His next contention is that 
though it is true that the pendency of an attachment of the joint 
family property would prevent the Official Receiver from, selling 
the son’s share, it would not prevent the vesting of the right of 
the first defendant to sell the plaintiff’s share on the ground that 
the attachment only prohibits alienation so as not to defeat claims 
under that attachment. 

Taking the first contention it seems to me that it is well found- 
ed. Whether a judgment-debtor is a party to an order on a claim 
petition so that he could be rendered bound thereby. is a question 
of fact in each case. In this case, no doubt from the cause title . 
in the claim petition it would appear that the Official Receiver 
made not only the decree-holder a party but also the plaintiff and 
defendants 1 and 2 party respondents 2 to 4. But from the order 
on the claim petitions it would appear that no notice was served 
on respondents 2 to 4, and the decree-holder alone was served and 
that the dismissal was on the ground of delay. Though the plain- 
tiff was intended to be made a party to the petition, no notice 
having been served on him at the time when the order was made, 
he could not be considered to be a party to the order on the claim 
petition. This was the view taken in Guruva v. Subbarayudu?, 
where the learned Judges remarked as follows: 





L (1934) 68 M.L.T. 78:' LL.B. 58 Mad. 403. 
“ (1890) LLR. 13 -Mad. 366. 
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“A judgment-debtor may be the party against whom an order upon a 

claim ineexecution preceeding is made so as to be bound by the special rule 
of limitation prescribed for suits by such a party. Whether he ds such a 
party or not must depend upon the facts of each case. It is obvious that 
im Some cases he could not be the party againsi whom an order on a claim 
‘4s made, for the order may be made without notice to him.” 
This view in Guruva v. Subbarayudw, has been followed in 
Muthuswami Mudaly v. Ayyalu Bathadu®, (c.f. Appanna v. Ap- 
panna), The orders on the claim petitions do not therefore pre- 
clude the Official Receiver from raising the question of self-aegui- 
sition against the plaintiff. 

The second contention raises a question of some difficulty. It 
is no doubt settled law that where a father in a joint Hindu 
family is adjudicated an insolvent, his share alone in the joint 
family property vests in the Official Receiver but not the share of 
the sons. It is also well settled that the power of a father to 
alienate his son’s share for his debts which are neither illegal nor 
immoral would however vest in the Official Receiver, but the power 
is subject to the same qualifications as it is in the father’s hands. 
Gopalakrishnayya v. Gopalant, citing Sat Narain v. Beharilal’, 
The power of a father to dispose of his son’s share only subsists 
so long as the family continues joint but the power ceases when 
the family becomes divided. In Sat Narain v. Sri Kishen®, Lord 
Thankerton remarked as follows: 

“The father’s power of sale for his debts exists only so long as the 
joint family property is undivided and the capacity of the Official Assignee 
must be similarly limited”. 

It therefore follows that the father’s power to sell would continue 
to subsist until division. The father’s insolvency does not per se 
affect the undivided status and till the status is severed, the power 
would vest in the Official Assignee. Therefore while that status 
lasts, if an attachment of the son’s share takes place, the ques- 
tion is, what is the effect of that attachment on the vesting of the 
said power in the Official Assignee? Before adjudication the at- 
tachment may be of the entire joint family property in execution 
of the decree against the father alone, The Official Receiver, 
Coimbatore v. Arunachalam Chettiar’, or in execution of a decree 
against the father and sons, Official Receiver, Hast Godavari v. 
Imperial Bank of India® and Kanyaka Parameswaramma v. Ven- 
kataramayya®, or of the son’s share in execution of a decree 
against the son or after adjudication the attachment may be of the 
son’s share alone, Arunachalam Chettiar v. Sabaratnam Chettiar, 
In all these cases the view has been expressed that by reason of 
the attachment, the father’s power of disposal of the son’s share 
ceases and therefore there can be no vesting of this power in the 
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5. (1924) 47 MLJ. 857: L.R. 52 LA, 22: LLR. 6 Lah, 1 (P.C). 
6. (1936) 7] M.L.J. 819 :L.R. 63 LA. 384:1.L.R. 17 Lah. 644 at 

656 (P.C.). 

7. (1933) 66 M.L.J. 412. ; 

8. (1935) 69 M.L.J. 898: LLR. 59 Mad. 296. 

9. (1936) 71 M.L.J. 294. 

10. (1939) 1 M.L.J. 889, 


41 


Rayanji 
v 


Janaki- 
ramayya. 


Venkata- . 
ramana 
Rao, J b 


Rayanji 
kii 


Janaki-. 
ramayya. 





Venkata- 
ramana 
Rao, J. 


822 THE MADRAS LAW JOURNAL REPORTS. [1942 


Official Assignee or if there was vesting, he would be divested of 
it. The,proposition is thus stated in Mayne’s Hindu Law, ‘at, page 
455 based on those cases: 

“When the son’s interest in the family property has been attached in 
execution of any decree against him the power of the Official Assignee or 
Receiver to sell it for the payment of the debts of the insolvent father is 
gone”, ` 
The question is to what extent this proposition can be said to be 
sound in principle? S. 64, Civil Procedure Code provides that 
where an attachment has been made, any private transfer or deli- 
very of the property attached or of any interest therein contrary 
to such attachment shall be void as against all claims enforce- 
able under the attachment. If for any reason the attachment is 
withdrawn or released, the sale during the pendency of that at- 
tachment of the said property or interest would be valid. There- 
fore during the pendency of the attachment of the joint family 
property or the son’s interest therein, should the father sell the 
son’s share, as between the alienee and the father and the son, it 
would be perfectly valid though such an alienation would not 
avail against the attaching creditor. In Diravyam v. Veeranan', 
Varadachariar, J., thus explained the true scope of S. 64, Civil 
Procedure Code, at page 863: 

“All that S. 64 of the Code provides is that any private transfer by the 
judgment-debtor of the property attached shall be void as against all claims 
enforceable under the attachment. It will not be accurate to read S. 64 as 
putting an end to the power of sale, because as between the transferor 
and the transferee, the alienation will undoubtedly be operative. If the 
attaching creditor is paid off or for any reason the attachment ceases to 
subsist, the alienee’s title will be unassailable. The only effect of S. 64 is 
that such transfer shall not prejudice the rights of the attaching creditor”. 
In the course of the judgment he dissented from the observations 
of Chandavarkar, J., in Subraya v. Nagappa? who took the view 
that the effect of the attachment was to deprive the father of the 
power of alienation of the son’s interest in satisfaction of his 
own debt. I share the same view with Varadachariar, J., that 
Chandavarkar, J., has stated the proposition too broadly. The 
proposition would be correct if he had stated that the power of 
the father was deprived to the extent that it would not prevail 
against the claim under the attachment. The cases on which the 
-proposition in Mayne is based are all cases where the question 
arose between the attaching creditor and the Official Receiver. 
(Vide the observations of Varadachariar, in Diravyam v. Veera- 
mani). As against the attaching creditor certainly the father’s 
power would not prevail. But to say that once the attachment 
takes place the father’s power is destroyed as stated by Madha- 
van Nair, J., in Oficial Recewer, Coimbatore v. Arunachalam 
Chettiar will be stating the proposition too broadly. I may 
also point out that the view taken by Madhavan Nair, J., was 
affirmed in the Official Receiver, Coimbatore v. Arunachalam 
Chettiar. The same view was also taken in the Official Receiver, 
East Godavari v. Imperial Bank of India® and by Pandrang Row, 
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J., sittigg alone in Subba Rao v. Official Receiver, and by Venka- 
taramena Rao, J., in Kanyaka Parameswaramma v. Wenkata- 
ramayya.2 It seems to me that so long as the family is undivid- 
ed the power of the father to sell the son’s share is not lost. 
The attachment of the son’s interest may prevent the alienation 
taking effect as against the claims under the said attachment, and 
when a sale of that share is effected the power may be destroyed, 
but the power does not cease till the sale takes place. It would 
be open to the father to exercise the power of sale but the alienee 
would get a defeasible title as the alienation under the attachment 
would prevail. Therefore if the power of disposal subsisted, I 
do not see any reason why it could not vest in the Official 
Receiver subject to the same disabilities it was subject to in the 
father’s hands at the date of vesting. During the pendency of 
the attachment, if the Official Receiver chooses to exercise the 
right of sale, the alienees will get a title which will prevail 
against the son though it may not prevail against the claims en- 
forceable under the attachment, that is, if a sale takes place in 
pursuance of the attachment the purchaser under that sale will 
get an indefeasik'e title and the purchaser from the Official 
Receiver will not get any. In this case it will not be open to 
the alienee from the Official Receiver to resist the claim of the 
16th defendant to bring the property to salé nor to contest the 
right of the purchaser under that sale, but the son would have 
no right against the alienee as his interest must be held to have 
been validly sold. This would be the correct legal position hav- 
ing regard to the rights of the father and the son in an undivid- 
ed Hindu family taken in conjunction with S. 64 of the Civil 
Procedure Code. The earliest case in our Court is Gopalakrish- 
nayya v. Gopalan, where the question arose between an attach- 
ing creditor and the Official Receiver and what was decided in 
that cage was that, as the son’s share was attached by the credit- 
or, the Official Receiver could not exercise the power of sale.In 
the Oficial Receiver, Coimbatore v. Arunachalam Chettiar+ which 
affirmed the decision of Madhavan Nair, J., the proposition was 
stated as enunciated in Mayne’s book. In doing so, they pur- 
ported to follow Subraya v. Nagappa® The effect of that 
decision was stated in Official Recetwer, East Godavari v. Im- 
perial Bank of India,’ thus: 

“Once a decree has been followed by an attachment of the son’s interest 
in the joint family property, the normal power of the manager of that pro- 
perty to alienate it for payment of debts from the moment of attachment 


‘ceases to be his right. Therefore the right in him having ceased, it cannot 
be transferred on his insolvency to the Official Receiver”. 


As I have already . pointed out, these observations, if I may say 
so with respect, would not be correct in view of the true scope of 
S. 64, Civil Procedure Code as explained by Varadachariar, J., 
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in Diravyam v. Veeranant-In Arunachalam Çhettiar v. Sabarat- 
nam Chettiar? to which my learned brother was a patty, the 
proposition was thus put at page 892, 

“The right to sell the son’s interest only exists so long ag the son’g in- 
terest in the family property exists. If the interest has been sold or 
if there has been a lawful attachment, which has the same effect, there 
exists no property over which the power can be exercised”, 

There can be no exception to the first part of the proposition that 
the right to sell the son’s interest exists so long as the son’s 
interest in the joint family property exists and it would cease 
the moment that interest had been sold; but the same effect would 
not follow from the attachment. Until the share is sold, the 
interest will subsist over which the power can be exerciséd sub- 
ject to the disability imposed by S. 64, Civil Procedure Code 
though it will be prudent on the part of the Official Receiver not 


to exercise the power while the attachment subsists but to file a 


suit for partition and make the son’s share available for the 
debts of the father after providing for the claims under the 
attachment. The decision in Palaniappa Chettiar v. Palani 


. Goundar® was relied on. But the question there was as to the 


right of a creditor to attach and sell the son’s share without the 
leave of the Insolvent Court and I held that it was open to the 
ereditor to do so. I had not to consider in that case the precise 
question in issue in this case. It seems to me that the Official 
Receiver in spite of the attachment effected by the 16th defend- 
ant was competent to sell the plaintift’s interest and the plaintift 
has no right to ask for any partition in view of the fact that his 
interests had been sold. 


The result is that the appeals are allowed and the plaintiff’s 
suit for partition so far as the items comprised in the said two 
appeals are concerned, is dismissed. This dismissal will in no 
way affect the rights of the respondents 4 and 5 undér their 
attachment if they are subsisting. We allow costs in one appeal 
only, t.e., in Appeal No. 427 of 1988. The plaintiff-respondent 
will pay the costs to the appellants. 


Somayya, J—I agree with my learned brother. As pointed 
out by. him in all the decisions on the point the contest was bet- 
ween the attaching decree-holder or persons claiming under the 
attachment on the one hand and the Official Receiver on the 
other hand. In such a ease, the right of the former undoubtedly 
prevails. 


But if as in the case before us, the attaching decree-holder 
does not bring the property to sale in pursuance of the attach- 
ment, why should the Official Receiver not exercise the power of 
the father for the benefit of the creditors, subject, of course, to 
any rights arising under the attachment? The attachment may 
leave a substantial surplus; property worth ten thousand may be 
attached for a decree for a thousand. In such a case, so long 
as the son has not become divided from the father, I do not see 
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any reason why the Official Receiver standing in the place of the 
tahen boma not sell the property. The son at any rate, should, 
I think, be bound by the sale effected by the Official Receiver. 
The disability of the Official Receiver should be limited to a case 
where the question is between the Official Receiver and the 
attaching decree-holder or a person claiming under the attach- 
ment. 


K.C. Appeals allowed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Horwinn. 
Murugayya Pillai .. Petitioner* (Plaintiff) 
v. 
Rajagopal Pillai and others .. Respondents (Defts.) 


Stamp Act (II of 1899), S. 32 (2)—Assignment of promissory noted 
not stamped—Letter of Collector stating stamp duty unnecessary—Whether 
constitutes the certificate referred to in S. 32 of the Act. 


Though the Collector erroneously decided that no stamp duty was neces- 
sary in regard to an assignment of a promissory note, his decision would 
have been final if he had granted a certificate on the document in question. 
It would not be open to a Civil Court to question an endorsement on the 
instrument even though the Collector ought not to have granted the certi- 
ficate, because it was out of time. 


A letter, however, from the Collector expressing his opinion that no 
‘stamp duty was necessary is not the certificate referred to in S. 82 (2) of 
the Stamp Act and hence is not binding on a Civil Court. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Mayavaram dated 26th June, 1939 and 
passed in S.C.S. No. 185 of 1989. 


K. &. Desikan for Petitioner. 


ER. Sundaralingam, K. R. Subramania Atyar and R. Balaram 
for Respondents. i 


The Court delivered the folowing 


JUDGMENT.—The petitioner’s suit was dismissed for want of 
evidence showing the plaintiff’s title to sue. The want of evi- 
‘dence was due to the fact that the assignment in his favour of 
the promissory note which he sued on was not properly stamp- 
ed. Prior to the filing of the suit, the petitioner had 
taken the assignment to the Collector for his opinion under 5. 32 
of the Stamp Act. The Collector expressed his opinion that no 
stamp duty was necessary and sent the petitioner a letter to that 
effect. The petitioner'relied on that letter from the Collector 
and contended that even though the assignment should have been 
‘stamped, yet the Collector’s certificate was final and could not be 
questioned by a Civil Court. The District Munsif however found 
that the Collecgor’s decision that no stamp duty was necessary 
was wrong. He also found that even though the Collector’s deci- 
sion might be binding on him, the Collector had no jurisdiction 
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to entertain the application under S. 32, because it was sent to 
him more than a month after the execution of the assfgyment. 
He also found that, the Collector’s certificate was of no avail; þe- 
cause it was not of the nature of the certificate referred to in 
S. 32, in that it was not endorsed on the instrument itself. 


I am quite satisfied that even though the Collector erred in 
thinking that no stamp was necessary, his decision would have 
been final if he had granted a certificate on the document in 
question; because the very object of this section is to protect 
persons who are not sure what duty is payable and yet are an- 
xious to stamp their documents properly. It is more difficult to 
decide whether the fact that the Collector entertained this appli- 
cation more than a month after the document was executed would 
invalidate the certificate. It might be argued that he acted 
without jurisdiction and that therefore his certificate could be 
of no avail. I am inelined to think, however, that it is not open 
to a Civil Court to question an endorsement on the instrument, 
even though the Collector ought not to have granted the certifi- 
cate because it was out of time. However, the respondent is 
certainly on firm ground in contending that the Collector’s letter 
is not the certificate referred to in S. 82 (2) and that therefore 
it is not binding on the Civil Court. If the fact that the en- 
dorsement was made separately and not on the paper had been 
the only defect in the plaintiff’s case, the Court might have 
given him an opportunity of getting an endorsement on the 
document itself before disposing of the case; but I think the fact 
that the Collector could not rightly have given an endorsement 
after such a lapse of time justified the Court in-not returning the 
document for obtaining such an endorsement. In fact, the peti- 
tioner did not not ask the Court for such an opportunity. On 
the contrary, he persisted that the endorsement was in order and 
that the Court was bound to accept it. The Court pointed out 
to the plaintiff on the day of hearing immediately preceding the 
date of disposal that he was deciding that point against-him and 
that the petitioner had better be ready at the next day of hearing 
with the necessary money to pay the stamp duty and penalty. 
A fortnight’s time was given; but the plaintiff persisted in his 
attitude and so his suit was dismissed. Mr. Desikan for the 
petitioner contends that even so, this revision petition ought to be 
allowed; because the District Munsif impounded the document 
and sent it to the Collector under S. 38 and because the Collector 
had made an endorsement on the document that it was properly 
stamped, which endorsement made the document admissible in 
evidence. Such an argument seems to have been accepted in 
Umda Bibi v. Takai Ram, but we do not know for what reason 
the learned Judges thought it necessary to require the Subordi- 
nate Judge to take account of what happened after the disposal 
of the suit. As I have already said, if there had been a mere 
formal defect and the plaintiff had not persistedein his attitude 
that the endorsement was right and must be acted on, I think the 
learned District Munsif might well have granted some indulgence 
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to the petitioner. , Under the circumstances, however, I am satis- 
fied that the learned District Munsif granted to the petitioner 
every reasonable concession and was justified in dismissing the 
suit. 

The petition is therefore dismissed, but under the circum- 
stances without costs. 

K.C. Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT ;— MR. Justice WADSWORTH AND Mr. Justice 
PATANJALL SASTRI. 





Singamsetti Sundaram and others .. Petitioners* (Defts.) 
l v. | 
Singamsetti Subba Rao .. Respondent (Plff.) 


Madras Agriculturists’ Relief Act (IV of 1938), 9. 6—Scope. 

In a suit on a pronote executed by a Hindu father his undivided sons 
were impleaded as parties and a decree prayed for against all. The plain- 
tiff relied upon an income-tax assessment order showing that the 
father .was assessed to income-tax in the financial year 1936-37 
and on that ground contended that neither the father nor the sons could 
claim the benefit of the Agriculturists’ Relief Act. The lower Court passed 
a decree for the full amount. 

Held, in revision (t) S. 6 contemplates the existence of a larger agri- 
culturist unit consisting of a family of several branches, one branch of 
which is headed by the father who is disqualified from being an agriculturist 
under one or other of the provisos to S. 3, in which case his sons would 
be also disqualified and it does not apply to a case where the family con- 
sists only of the father and the sons. 

(ii) Where a family consists only of a father and his sons, the latter 
would be entitled to the benefits of the Act, if the income-tax assessment 
of the father had been made in his individual capacity and not as mana- 
ger of the joint family of himself and his sons. 


Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Narsapur, dated 17th July, 1939 and 
passed in S.C.S. No. 256 of 1938. 


G. Chandrasekhara Sastri for Petitioners. 
8. Venugopala Rao for. Respondent. 
The Judgment of the Court was delivered by 


Wadsworth, J—This civil revision petition raises a ques- 
tion of the interpretation of S. 6 of Act IV of 1938. The facts 
as ‘stated in the judgment of the lower Court are that the suit 
was based on a promissory note of 1933 made by the first defen- 
dant in favour of the plaintiff, defendants 2 to 5 being implead- 
ed as the joint sons of the first defendant. ‘There was no oral 
evidence, but it appears from the decree that the suit debt relates 
back to prior transactions starting in 1922. The plaintiff pro- 
duced a copy*of an income-tax assessment order which showed 
that the first defendant along with certain partners was assessed. 
to income-tax for the financial year 1936-37 and on this ground 
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it was held that neither he nor his sons,.defendants 2 to 5, could 
claim the benefit of the Agriculturists’ Relief Act. The è peti 
tioners rely on a decision of ours in Rajoo v. Palaniappa Chettiar! 
where we held in a case under S. 19 when the sons of the deceas- 
ed judgment-debtor sought to scale down decrees on joint family 
debts that it was necessary to investigate the question whether 
the income-tax assessment of the deceased judgment-debtor was 
in ‘respect of the family income or in his individual capacity and 
the case was remanded to the lower Court for disposal after in- 
quiry into this question. We did not actually decide that if 
the father’ was assessed to income-tax in his individual capacity 
the undivided sons would be able to claim the benefit of the Act. 
But the assumption. that this is so is implicit in our judgment, 


When that case was decided it was not argued that S. 6 of 
Act IV of 1988 would bar the sons from claiming the benefit of 
the Act. That contention has now been put before us. S. 6 
provides that, , 

“where in an undivided Hindu family......... which is an ‘agricul- 
turist? within the meaning of 8. 3 (ii), any member of the family is not 
an agriculturist, then, notwithstanding anything contained in 8. 3 (40), 
none of his sons and descendants in the male line shall be deemed to be 
an, agriculturist for the purposes of Ss. 7 to 12 and 19 to 27 of this Act.” 


Prima facte the section appears to contemplate the existence of a 
larger agriculturist unit consisting of a family of several branch- - 
es, one branch of which is headed by the father who is disquali- 
fied from being an agriculiurist under one or other of the pro- 
visos to &. 3, in which case his sons would be equally disqualified 
so long as they were joint. We are, however, confronted with 
‘the position in which there is no larger unit which can be said 
to be agriculturist. The family consists only of the father and 
‘the sons. If S. 6 applies, the effect would be that the whole 
family would be disqualified from being agriculturist; that is to 
say, the effect of the application of S. 6 would be to destroy the 
foundation for the application of S. 6. For S. 6 can only 
apply where in an agriculturist family one member is a. non- 
agriculturist. We find it difficult to hold that this section can 
apply to the state of affairs in which its very application would 
destroy its applicability. Rather than come to this conclusion, 
we prefer to adhere to the plain language of the section and con- 
fine its scope to the position in which there is a major family 
unit which even after the application of the section still remains 
an agriculturist family and in such circumstances the scope of 
the section would be to exclude from the benefits of the Act any 
‘member of such an agriculturist family who was a non-agricultu- 
rist and his descendants in the male line. This view is also consist- 
ent with the assumption made in our decision quoted above. 


The result therefore is that the decree so far as it concerns 
the first defendant, the father, must be confirmed and the ‘péti- 
tion of the first defendant must be dismissed with costs. The 
petition so far as it relates to the other defendants is allowed 
and the case is remanded to the trial Court which will inguife, 
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firstly, whether the assessment to income-tax of the first defend- 
ant vas made in his individual capacity or as manager of the 
joint family: of himself and his sons. If the former is the case, 
the lower Court will then inquire into the antecedent history of 
the debt for the purpose of ascertaining the relief to which the 
sons are entitled. As the, contention upon which defendants 2 
to 5 have succeeded in this Court is not expressly taken in the 
revision petition, we think it reasonable to require these petition- 
ers to bear their own costs in revision. 

Petition of the first defendant dismissed. Petition so far as 
ai relates to others allowed. 

K.C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 





P. K. L. S. Nachiyappa Chettiar and another ... Appellants* 
f (Petitioner) 

v. 
Marappa Goundan and another .. Respondents (6th 


Defendant and Plaintiff Petr. and Respt.). 

Madras Agriculturist? Relief Act (IV of 1938), 8&8. 8—Pur- 
chaser of ‘property subject to mortgage, dated 21st December, 1932—Mort- 
gage in renewal of earlier simple money debts due from mortgagor—Liability 
of purchaser—If im renewal of earlier simple money debts for purposes of 
seating down. 

The purchaser of property bound by a mortgage seeking to scale down 
his “property liability” can go back to an antecedent mortgage by the same 
mortgagor over the same property, the date of the “property liability” being 
regarded as the date when the property originally became bound by the ante- 
eedent debt. But where the mortgage which binds the property is traced 
back only to a simple money debt due from the mortgagor, the antecedent 
debt cannot in any sense be regarded as binding the property purchased and 
the purchaser cannot claim that his liability is a renewal of the previous 
money debt due from the mortgagor. The liability cannot be scaled down 
with reference to the antecedent promissory notes. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O.S. No. 5 of 1936, as amended by the 
order of the said Court of the Subordinate Judge of Coimbatore, 
dated 8th February, 1939, and made in I.A. No. 835 of 1938, in 
the said O.S. No. 5 of 1986, ete. 


S. Panchapagesa Sastri and P. S. Ramachandran for Appel- 
Jants. 

P. Govinda Menon for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J.—This appeal, to which the civil revision peti- 
tion is filed as an alternative, arises out of an amended decree 
passed on an application under S. 19 of Act IV of 1938. The suit 
was filed on a security bond executed by the first defendant for 
Rs. 5,000. The debt covered by the bond had its origin in two 
earlier promissory notes, a matter of some importance, since the 
bond itself is, dated 21st December, 1932, i.e. after the date 
specified in S. 8 of Act IV of 1938. The sixth defendant in 1935 
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purchased the lands covered by the bond, undertaking toepay a 
sum of Rs. 8,500 towards the bond, but he paid nothing. ° The 
decree was passed in 1936, and after the Act came into force the 
sixth defendant filed an application to scale down the decree. 

The only contentions which seem to have been pressed in the 
lower Court related to the question whether the Act -was ultra 
vires and whether the decree against the sixth defendant was one 
which could not be scaled down with reference to S. 10 (2) (t) 
of the Act. Both these points were also taken in the appeal and 
both are covered by authorities adverse to the plaintiff-appellant. 
The appellant has, however, in the arguments before us raised two 
contentions which are not mentioned in the memorandum of ap- 
peal and are not dealt with in the lower Court’s order. The 
first contention is, that although on the authority of Perianna’s. 
casi, the sixth defendant may be deemed to be under a property 
liabiiity, the date of which is fixed with reference to the date of 
the original bond, the sixth defendant had nothing to do with 
the antecedent promissory notes nor had the property which he 
purchased anything to do with those notes and therefore, the 
sixth defendant is only entitled to scale down the decree with re- 
ference to the suit bond and cannot go behind it. We had to. 
deal in Venkatammal v. Ramaswami Atyar?, with a case in which 
the purchaser of property bound by a mortgage successfully claim- 
ed the right to scale down his debt, not merely with reference to. 
the actual suit mortgage, but also with reference to an earlier 
mortgage on the same property by the same mortgagor, discharged 
by the later mortgage on which the suit was filed. But the deci- 
sion in that case is only authority ‘for the position that when a 
purchaser seeks to scale down what has been referred to as a 
“property liability” under a mortgage, he can go back to an an- 
tecedent mortgage by the same mortgagor over the same proper- 
ties, the date of the property liability being regarded as the date 
when the property originally became bound by the antecedent. 
debt. The position is, however, quite different when the mortgage 
which binds the property is traced back not to any antecedent 
mortgage on the same property, but to a simple money debt due 
from the mortgagor. That money debt cannot in any sense be 
regarded as binding the property purchased by the appellant and 
it is eleariy a debt due from somebody other than the person who- 
claims to scale down the suit liability. 

In our view, the sixth defendant in the present case cannot 
claim that his liability is a renewal of the previous money debt 
due from his mortgagor.’ It follows, therefore, that the lower 
Court is wrong in sealing down this debt with reference to the 
antecedent promissory notes. The plaintiff is therefore entitled’ 
to a decree for the principal amount of the bond Rs. 5,000 with 
interest at 5 per cent. under S. 9 of the Act from the date of the 
bond, 2ist December, 1982 to 22nd March, 1938, the date of -the 
commencement of the Act and thereafter at 6 pere cent. 

There is a further point which has been argued though not 
raised in the memorandum of appeal. It appears from the caleu- 
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lation memoranda filed by both sides that the plaintiff has, since 
the sflit was filed, made two payments one of Rs. 44-7-3 “and the 
other of Rs. 1560-2-2 in discharge of a liability due from the mort- 
gagor on account of land improvements loans taken from the 
Government. The joint memo of calculation filed in the lower 
Court specifically includes the loans paid by the plaintiff in the 
amount which the plaintiff shall be entitled to recover. By some 
oversight these two payments have been omitted from the lower 
Court’s decree. The decree will, therefore, be amended by the 
addition of these two amounts with interest at 5 per cent. from 
the date on which they were paid to 22nd March, 1938, and there- 
after at 6 per cent. It is represented that the plaintiff has made 
further payments towards these loans in order to preserve the 
property from sale at the instance of the Government. We cannot 
go into the question of these further payments about which we 
have no information and which are not covered by the joint memo 
in the lower Court. The plaintiff must seek his remedy separa- 
tely with reference to these amounts. 

In the matter of costs in the appeal, the appellant has suc- 
ceeded only to a fraction of the extent covered by his appeal and 
his suecess has been on points which he did not raise in his memo- 
randum of appeal and of which the respondent had little notice. 
Jn these circumstances, we think it proper to order that the ap- 
pellant shall pay to the respondent costs proportionate to the ex- 
tent of his failure in this appeal and shall bear his own costs. 
The civil revision petition is dismissed. No order for costs therein. 

ne Appeal allowed in part and petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Tue HONBLE SIR ALFRED Henry LIONEL LEACH, 
Chief Justice AND Mr. Justice BELL. 

Behara Viyyamma and others . .. Appellants* 
(Defts. 6 and 10 to 13) 





Vv 


Ayyagari Veera Venkata Satya Suryaprakasa 

Rao, minor by maternal aunt and next friend 
Vaddiparti Ramayamma and another ... Respondents 
(PIF. and ist Deft.). 

Hindu law—Adoption—Hindu widow—Unchastity—When bar to her 
power of adoption—Widow if can appoint an agent to receive the adoptee, 

A Hindu widow living in concubinage and in a state of pregnancy re- 
sulting from such concubinage is incompetent to receive a son in adoption 
to her deceased husband. ` 

Sayamalal Dutt v. Saudamini Dasi, (1870) 5 Beng.L.R. 362, followed. 


But past unchastity of a widow in itself would not mean that she could . 


mot make a valid adoption years after. 

An adoptive parent can delegate some one to accept the child in adop- 
tion on his or her behalf. Accordingly where a widow appointed agents to 
receive a boy inyadoption, and was herself present and accepted the boy 
through the hands of her representatives the datta homam must be deemed 
to have been validly performed. 

Vijiarangam and Damodhar v. Lakshwman and Lakshmi, (1871) 8 Bom. 
FLG.R. 244 and Shamsing v. Santabai, (1901) LL.B. 25 Bom. 551, applied. 


*Appeal No. 157 of 1940. 16th January, 1942. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in O.S. No. 5 of 1981. 


P. Somasundaram and P. Suryanarayana for Appellants. 
G. Balaparameswarit Rao for Respondents. 


The Judgment of the Court was delivered by 


The Chief Justice—The main question in this appeal is 
whether the first respondent is the adopted son of one Suryapra- 
kasa Rao, an inamdar'of Tirupathi in the Godavari District. 
Suryaprakasa Rao died in the year 1914, and it is the first res- 
pondent’s case that his widow adopted him as a son to her de- 
ceased husband in 1928, the consent of the nearest sapinda having 
been obtained. The appeal also challenges the validity of three 
alienations made by the widow before the adoption. The Sub- 
ordinate Judge held that the adoption of the first respondent was 
valid and that the alienations were not binding on him. The suit 
was filed by the first respondent for a declaration that his adop- 
tion was valid and for an order setting aside the alienations. The 
appellants are the sixth defendant who bought 1.36 acres of land 
trom the widow, the legal representatives of one Peda Subbanna 
in whose favour the widow executed a usufructuary mortgage of 
another property, and the legal representatives of another person 
named Subbanna who was also a mortgagee of land belonging to 
Suryaprakasa Rao’s estate. 


The appellants challenge the correctness of the finding of the 
Subordinate Judge that the first respondent was validly adopted 
on two grounds. In the first place they say that when the widow 
adopted the first respondent, she was unchaste and therefore under 
Hindu law could not adopt a son to her husband. In the second 
place they say that the adoption ceremony was not valid* because 
the widow did not herself receive the boy direct from the hands 
of the natural father, but through agents appointed by her for 
this purpose. In Sayamalal Dutt v. Saudamini Dast, the Cal- 
eutta High Court held that a Hindu widow who was living in 
concubinage and was in a state of pregnancy resulting from such 
concubinage was incompetent to receive a son in adoption to her 
deceased husband. The Court has been informed that there is no 
decision of this Court on the question; but I think that it may 
be taken that a Hindu widow cannot lawfully adopt in: the cir- 
cumstances like those set out in the report of Sayamalal Dutt v. 
Saudamini Dasit. It is not necessary to consider to what length 
the Hindu law goes in this respect, because it is quite clear that 
the evidence in this case does not prove that the widow was un- 


' chaste at the time she made the adoption. 


When her husband died in the year 1914, the widow was only 
11 years of age. The village schoolmaster, the priest, and the 
karnam have all given evidence on this question and they are in 
agreement that the: widow was not ae and according to them 
she had never lived an immoral li 





1. (1870) 5 Beng.L.R. 362. 
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The appellants rely on a statement of the widow herself when 
in the ¿witness bow. The statement is to the effect that four years 
afte® her husband’s death, she lived with one Venkatachalapathy. 
The Subordinate Judge has refused to believe this because the 
widow has now repudiated “the adoption and is supporting the 
alienees. Even if it were true that four years after her husband’s 
death she became the mistress of the person mentioned, that in 
itself would not mean she could not make a valid adoption in the 
year 1928. I will assume for the purposes of this case that her 
evidence as to what happened four years after her husband’s 
death is true; but before the appellants can succeed on this point, 
they must show that she was living an immoral life in 1928. Ad- 
mittedly the evidence does not go to this extent. In fact, Behara 
Tammiraju, the third witness called for the contesting defendants, 
stated that the widow had repented of what she had done. Mr. 
Somasundaram for the appellants has very properly stated that 
ihe Hindu law will not regard a widow as unchaste because of 
her conduct many years before the adoption. The appellants 
have entirely failed to prove immorality against the widow in 
recent years, and I have no hesitation in concurring in the opinion 
of the Subordinate Judge that the widow was not precluded from 
making a lawful adoption of a son to her deceased husband. 


Admittedly the natural father was asked to give his son in 
adoption. He consented and the datta homam ceremony was per- 
formed. The natural father and the adoptive mother were pre- 
sent at the giving and taking of the boy and during the datta 
homam ceremony. The boy was actually handed over by the na- 
tural father to one Ayyagari Ramachandrudu and his wife who 
were authorised by the widow to receive the boy from him, and 
having received the boy, they handed him to the widow. The plea 
of invalidity here is based entirely on the fact that the widow did 
not receive the boy direct from the hands of the natural father. 
This plta I find myself unable to accept. The essentials here are 
the giving by the natural father of the boy and the acceptance 
of him by the adoptive parent, and in this case there was a giving 
and an acceptance, On the 15th October, 1928, that is, some two 
months after the adoption, the widow executed a deed in which 
she made the boy’s natural father his guardian. This deed con- 
tains the following statement : 

“I had the said boy with me and, on! 18th August, 1928, I requested you 

to give him in adoption as the son to my husband according to the Hindu 
Dharma Sastras; consenting thereto you gave the said boy to me and so I 
received him and after causing all the ceremonies, namely, datta homams, 
bhoothakarma namakaranams, ete., to be duly performed and after giving 
(the boy the name of Ayyagari Veera Venkata Satya Sooryaprakasa Rao), I 
have chosen (the boy) as the son and the kartha of my husband and my- 
self”. 
The question whether the father could appoint an agent to give 
the boy in adoption on his behalf was raised in the Bombay High 
Court in the case of Vijiayarangam and Damodhar v. Lakshuman 
and Lakshmi, and it was held that an agent could act in this res- 
D In the course of his judgment in that case, West, J., ob- 
served : 
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“The gift and acceptance in such a case must, as Sir T. Strange (1, 95) 
has observed, be manifested by some oyert act; and here Yeshvadabai did 
not ‘in person, hand over her'son to Savitri, But she commissioned Re, uncle 


‘to-do thfs,-being'at the time too unwell to attend the cerêmony herself. 


The Hindu law recognises the vicarious performance of most legal acts; 
the object of the corporeal giving and receiving in adoption is obviously to 
secure due publicity (Colebrook’s Digest, Book, V.T, 278, Commentary), and 
Yeshvada’s employing her uncle to perform this physical act, which derived 
its efficacy from her- own volition accompanying it, cannot, we think, deprive 
it of its legal effect. We hold, therefore, with the learned Judge, that the 
adoption is proved and effectual”. 


This decision was approved of by the Bombay High’ Court in 


Shamsing v. Santabaw'. In that case a Hindu father had been con- 
verted to Mohamadanism. He had a son and it was arranged that 
the .son should be given in adoption. For this purpose he dele- 
gated authority to his brother. The Court held that the delega- 
tion was lawful and that the adoption which followed was lawful. 
In my opinion, these decisions are correct and if a natural father 
can lawfully authorise another to give his son in adoption, it 
must follow that the adoptive parent can.delegate someone to 
accept the child in adoption on his or her behalf. If this were 
not so, what would be the position when through accident or ill- 
ness the natural father or the adoptive parent could not be pre- 
sent in person to do what is necessary? There could be no adop- 
tion. In the present case the adoptive mother having appointed 
agents to receive the boy, was herself present and accepted the 
boy through the hands of her representatives who were sitting 
close to her. Here again I have no hesitation in -concurring in 
the finding of the Subordinate Judge that there was .a.lawful 
giving and taking and that datta homam ceremony was properly 
performed. 


The contentions of the appellants that the Subordinate 
Judge was wrong in setting aside three of the alienations can be 
disposed of in very few words. The properties were sold or mort- 
gaged for the payment of ‘sundry debts’ or ‘for family expenses’. 
There is no evidence as to what the sundry debts were, whether 
they were debts which had been incurred on ‘behalf of the estate | 
or whether they were debts of the deceased or the widow’s personal 
debts, and there is no evidence as to what the family expenses 
were. Further, the alienees made no attempt to satisfy them: 
selves that the raising of the moneys was necessary for the pur- 


. poses of the family. In these circumstances the Subordinate 


Judge was quite right in holding that the alienations were not 
binding on the adopted son. +83 


The appeal fails and will be dismissed with costs in favour of 
the first respondent. 4 


Bell, J.—I agree. 


K.S... sai Appeal dismissed. 





T a (1901) LL.R, 25 Bom. 551, 


®t 


JJ. THE MADRAS LAW JOURNAL REPORTS. 335 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


a, gett PRESENT :—Mr. Justice Horwit. ° 

T. K. Sambanda Chetty ... Petitioner* (Petr.-Deft.) 
; | v. 

Muthu Chettiar ... Respondent (Respt.Plf.). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 20—Failure of debtor 
to ask for stay in a prior application for execution—If to be considered as 
wawer of right to have a stay. 

The Agriculturist? Relief Act does not compel a`judgment-debtor to 
make an application under S. 20 for stay of execution at an early stage and 
simply because he failed to ask for stay in a prior application for execution 
he cannot be deemed to have waived his right to apply later. He can make 
his application at any stage and even though it be not made in good faith 
the terms of S. 20 leave no discretion to the Court to reject it or make a 
wonditional order. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Trivellore, dated 26th November, 1941, and 
made in B.A. No. 743 of 1941 in E.P. No. 415- of 1941 in O.S. 
No. 38 of 1935, ete. 

Y. CO. Viraraghavan for Petitioner. 

K. Ramaswanu Atyanger for Respondent. 

The Court delivered the following 

JUDGMENT.—When C.M.P. No. 7194 of 1941 was posted for 
“lisposal I found it easier to hear the civil revision petition and 
‘dispose of that than to pass suitable orders on the interlocutory 
applications pending disposal of the civil revision petition at some 
future date. I have therefore heard arguments in the main ap- 
plication, C.R.P. No. 2685 of 1941. 

The petitioner put in an application under s. 20 of Madras 
Act IV of 1988, asking the Court to stay execution as he was de- 
siròus of filing an application under S. 19 of the Act to scale down 
the decfee. The learned Munsif said that the petitioner had ample 
opportunities in a prior application to make such a request and 
that he must be considered to have waived his rights. He there- 
fore dismissed the petitioner’s application. The Act does not how- 
ever compel a judgment-debtor to make an application at an early 
stage and so he éannot be deemed to have waived his rights 
because he did not do so. He can make his application at any 
stage and even though it be not made in good faith, the terms of 
S. 20 leave no discretion to the Court to reject it. The right the 
‘petitioner has to have the execution ‘stayed pending the filing of 


an application under S. 19 he possesses at all times and under all- 


circumstances. S. 20 says that 

“the Court executing the decree shall on application stay the proceed- 
ings until the Court which passed ‘ee decree hag passed orders on an appli- 
cation made or to be made under 8, 
The only modification of et. rule is where the application 
under S. 19 has been disposed of or where an application under 
S. 19 is not made within sixty days of the application for stay. In 
such eases, the’ Court may, proceed with the execution. 
en tae nner ee I es 


` ORP. No. 2685 of 1941 and |. 7th January, 1942. 
C.M.Ps, Nos, 7194 and 7435 of 1941, j 


Sambanda 
Chetty 


Muthu 
Chettiar. 


Sambanda 
Chetty 


v. 
Muthu 
Chettiar. 


Annamalai 
Chettiar 


We 
Genganna, 


336 THE MADRAS LAW JOURNAL REPORTS. [1942 


It has been argued for the respondent that the order might 
be made conditional; but S. 20 does not perm#t of a conditional 
order betng made; for if the condition is not fulfilled, S. 20 still 
makes it peremptory to stay. So the imposing of a condition 
would be infruetuous. The best that can be done for the res- 
pondent under the circumstances is to direct the District Munsif 
to dispose of the application under S. 19, which I understand was 
made yesterday, as expeditiously as possible. 


This civil revision petition is therefore allowed with costs. 


“No orders are necessary on C.M.Ps. Nos. 7194 and 7485 of 1941. 


K.S. f Ss Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS., 
Present :—Mr. Justice SOMAYYA. 
Rajah Sir Annamalai Chettiar by his authorised 


agent K. Ponnusami Iyer .. Appellant® (Plaintiff) 
v. 

Kadiyala Pedda Genganna and others ... Respondents 

(Defendants). 


Madras Estates Land Act (I of 1908), 8s. 77-H, 112, 132 and 192—Scope. 

S. 112 of the Estates Land Act ig not applicable to sales held under 
the decrees of Revenue Courts. The absence of notice under 8. 112 does 
not therefore render a sale held in execution of a decree for arrears of rent 
obtained by a landholder in a Revenue Court invalid, 

Appeal against the decrees of the Court of the Subordinate 
Judge of Chittoor, in A.S. Nos. 19 and 20 of 1939, respectively 
preferred against the decrees of the Court of the District Munsif 
of Sholingur in O.S. Nos. 285 and 286 of 1937, respectively. 


N. Suryanarayana for Appellant. 
Kasturi Seshagiri Rao for Respondents. 
The Court delivered the following 6 


JUDGMENT.—The plaintiff-appellant filed two suits out of 
which these second appeals arise for possession on foot of sales 
held in execution of rent decrees obtained by him in the Revenue 
Court. The contesting defendant in each suit is the former ryot 
against whom suits for arrears of rent were filed in the Revenue 
Court. Decrees were obtained and in execution of these decrees, 
the holdings were brought to sale and were purchased by the 
plaintiff himself. The present suits are filed for possession on foot 
of those sales. The lower appellate Court dismissed the suits on 
the ground that the notice under S. 112 was not given to the ryot. 
The Subordinate Judge held that S. 1382 of the Estates Land Act 
makes S. 112 of that Act applicable to sales held under the decrees 
of Revenue Courts and that as the notice under S. 112 was not 
given, the sales are bad. 


I do not agree with the above conclusion. 8S. 182 provides 
thus: 

“The provisions of this chapter (Chapter VI) shall beeapplicable as far 
as may be, to the execution by a Revenue Court of any deeree for arrears 
of rent.” 





“S.A. Nos. 369 and 370 of 1940. 27th January, 1942. 
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It will be noticed that S. 112, which oceurs in the same chapter 
provides for the issue of notice by the landholder in a case where 
he irftends to avail himself of the powers given by the.dast pre- 
ceding section, t.2., S. 111. S. 111 provides that i 

«Where an arrear is not paid within the revenue year in which it ac- 
crued due, it shall be lawful for the landholder.;to sell the holding or any 


part thereof in the manner hereinafter provided, in satisfaction of the arrear 
and of interest thereon and of costs, if any, of the sale”, 


Then S. 112 provides that 

“When the landholder to whom an arrear is due intends to avail himself 
of the powers given by the iast preceding section, he shall serve on the de- 
faulter through the Collector a written notice stating the amount due for 
arrears, interest and costs, if any, the period for which and the holding in 
respect of which it is due, and informing him that if he does not pay the 
amount or institute a suit before the Collector contesting the right of sale 
within thirty days from the date of service of the notice, the said holding or 
any part thereof specified in the said notice will be sold. Such notice shall 
be delivered to the Collector within one year from the end of the revenue 
year for which the arrear is due”. 

It will be noticed that in this section it is only the arrear of 
rent, the interest and costs of the sale that can be recovered and 
nothing more, If the suit is filed in the Revenue Court for 
arrears apparently, the costs awarded by the decree cannot be re- 
covered under S. 112. Another point is that the notice under 
S. 112 must be ‘delivered to the Collector within one year from 
the end of the revenue year for which the arrear is due’. In the 
ease of a suit for recovery of arrears of rent, the Estates Land Act 
provides a period of three years within which the suit may be 
filed. So in respect of a suit say for fasli 1880, the suit may be 
filed within three years thereafter and it may take a year or two 
for the decree to be passed. If, afterwards, the landholder wishes 
to execute that decree, it is impossible for him to comply with the 
last portion of S. 112, paragraph (1) just set out, viz., to deliver 
to the. Collector notice within -one year from the end of 1330, 
which ts the revenue year for which the arrear became due. The 
very reading of Ss. 111 and 112 shows, to my mind that it is 
absurd to talk of these sections being applicable to a case of exe- 
cution of a rent decree passed by a Revenue Court. S. 113 goes 
with S. 112. Then S. 114, refers to the amount specified in the 
notice under S. 112 not being paid and no suit contesting the 
right of sale having been instituted, or the suit having been in- 
stituted and being decided adversely to the ryot. This again 
cannot possibly apply to execution of decrees by Revenue Courts 
of their own decrees for rent. Then S. 115 again cannot possibly 
apply because it says that 

“If no suit has been instituted, such application shall be made within 
ae days of the posting by the Collector of intimation of service under 
And Cl. 2 of the section says: 

“Tf a suit has been instituted and it has been disposed of against the 
defaulter or withdrawn, such application shall be made within thirty days of 
the date of the disposal or withdrawal”. 

These two classes of S. 115 again cannot possibly apply to a case 
of execution of the decrees of Revenue Courts. 

It is very doubtful whether S. 116 again applies because it 
says: 

43 
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“On receipt of such application, the Collector shall issue notice to the 
parties and after hearing such of them as appear shall determine the extent . 
of land to be sold, the lots if any in which it shall be sold, the order SIngwhich 
the lots sMall be sold and the estimated value of each lot and shall order the 


But assuming it is applicable in this case, as the lower Courts 
have pointed out, the Collector did issue notice to the parties and 
he determined the various matters provided under S. 116. The 
proclamation also seems to have been settled. It is said that the 
Deputy Tahsildar of Puttur was appointed the officer to con- 
duct the sale under S. 116 and that that officer did not fix the 
date, time and place of the sale. It is said that there are further 
irregularities in the sale. The Subordinate Judge has not dealt 
with these irregularities and has not given his findings. In one 
sentence he says that the existence of the irregularities was not 
denied and then declined to go in detail into: those defects because 
he held that the omission to issue a notice under S. 112 was fatal 
to the plaintiff’s case. I have held that S. 112 is inapplicable to 
a ease of this kind and therefore the decree of the Subordinate 
Judge cannot .be sustained. ; 


I do not desire to go into the other irregularities alleged, nór 
do I express any opinion as to whether the irregularities, if they 
exist, are sufficient to non-suit the plaintiff. These and other 
questions must be decided by the Subordinate Judge. I am not 
satisfied about the correctness of the statement that the existence 
of the other irrégularities was not denied. It will be open to the 
plaintiff to dispute the existence of the other irregularities alleg- 
ed by the defendants and the whole question will be open to the 
lower appellate Court. The only question which I decided is that 
S. 112 is inapplicable ‘to cases of this kind. I accordingly set aside 
the decrees of the lower appellate Court in both the second appeals 
and remand the appeals for fresh disposal according to law. Costs 
will abide and be provided for in the revised decrees. Thé court- 
fee paid on the memorandum of second appeals will be refunded. 
No leave to appeal. . 


K.C. . ‘ a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTE. 
Ukkali altas Ammu alias Amma Nethyar and 
another ... Petitioners* (2nd Respondent and nil) 
v. ; 
Pndumana Parambath Kelu Nayar ... -Respondent (Petitioner). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 15 (4)—Suit for re- 
demption of kanom—Decree ‘for rent and for compensation for improvements 
—Set-off as provided by Malabar Compensation. for Tenants’ Improvements 
Act (I of 1900), 8. 6 (2) not made im the decree—Arrears, of rent subsist 
and can be scaled down. ` i 


A decree in a suit for redemption of a kanom was passed in 1936, The 
decree took the form of declaring firstly, the amounts dug to the tenants: 
for improvements and for the kanom amount and declaring secondly, that on 
Geposit by the plaintiff of those amounts the defendants should hand over 





*C.R.P. No. 131 of 1940. : 16th January, 1942. 
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the property and the ducumenis to the plaintiff. Then followed a series of 
clauses ppecifying the amounts due from the tenants to the plaintiff viz., 
for agréars of rent, “for costs, commission fee and also the rate at which 
future rent was payable and finally it was stated “set-off is alléwed”. 


The tenants preferred an application under §. 15 (4) of Act IV of 1938, 
praying that the deposit towards arrears of rent for faslis 1347 and 1346 
might be taken into consideration and the arrears for the earlier faslis scaled 
down. The decree-holder contended that by reason of the provisions for set- 
off in the decree no rent was outstanding when Act IV of 1938, came into 
force. : 

Held (i) Until the holder of the greater decree actually executes and 
sets off the amount due from him to the holder of the lesser decree, the latter 
still has a decree which is unsatisfied and which might become effective if 
the greater decree were satisfied in some other way. 

(ii) The decree in the instant case not having been drawn up in the 
manner contemplated in S 6 (2) of the Malabar Compensation for Tenants’ 
Improvements Act after setting off the amount due for rent against the 
amount due to the tenants for improvements, ete., had become final in the 
absence of any appeal, and as the decree actually passed took the form of 
two separate decrees one for rent and the other for the kanom amount and 
value of improvements, the arrears of rent were due when Act IV of 1938, 
came into force and were therefore liable to be scaled down, 


Eletath v. Chathu Kulli Nayar, (1942) 1 M.L.J, 166, distinguished. 

Petition under Ss. 115 and 151.of Act V of 1908, praying that 
the High Court wili be pleased to revise the order of the Court 
of the District Munsif of Ottapalam, dated 11th August, 1939 and 
made in O.P. No. 116 of 1938. 


C. Unnikanda Menon for Petitioners. 
D. A. Krishna Variar for Respondent. 
The Court delivered the following 


JupGMENT.—The petitioner here was the decree-holder in a 
sait for redemption of a kanom. The decree which was passed in 
1936, took the form of declaring firstly, the amounts due to the 
tenants defendants, for improvements and for the kanom amount 
and declaring secondly, that on the deposit by the plaintiff of 
these amounts the defendants should hand over the property and 
the documents to the plaintiff. Then followed a series of clauses 
specifying the amount due from the defendants to the plaintiff 
viz., for arrears of rent, for costs, commission fee and also the rate 
at which future rent was payable and the decree provided that 
“sdt-off is allowed”. While this decree was still unsatisfied, the 
tenants defendants, preferred an application under S. 15 (4) of 
the Madras Act IV of 1938 praying that the deposit towards 
arrears of rent for faslis 1847 and 1846 might be taken into consi- 
deration and the arrears for the earlier faslis scaled down. This 
application was opposed by the decree-holder because, by reason 
of the provisions for set-off in the decree, no rent was outstanding 
when Madras Act IV of 1938 came into force. The lower Court 
rejected this contention and hence the present revision petition. 


An attempt has been made to argue on behalf of the jenmi 
that this is really a case of two eross-decrecs and that the lesser 
decree must be deemed to be merged in the greater decree. It 
seems to me quite clear that when there are two cross-decrees the 
lesser of which cannot be executed so long as the greater decree 
remains unsatisfied, having regard to the provisions of O. 21, rr. 
18 and 19, Civil Procedure Code, the fact that the holder of the 
lesser decree cannot execute will not render the amount decreed 
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to him an amount which is not due. The effect of the passing of 
the greater decree upon the lesser decree is no doubt to ear-mark 
the lesser decree for the satisfaction of the greater. But unt the 
holder of the greater decree actually executes and sets off the 
amount due from him to the holder of the lesser decree, the latter 
still has a decree which is unsatisfied and which might become 
effective if the greater decree were satisfied in some other way. 

The appellant, however, relies very strongly on an unreport- 
ed decision of a Bench in A.S. No. 487 of 1938 with the connected 
C.M.P. No. 5946 of 1941, since reported in Eletath v. Chathu 
Kutti Nayar', the facts of which bear a considerable resemblance 
to those with which we are now concerned. In that case, there 
was, as here, a suit for redemption of a kanom and a claim for 
a set-off of arrears of rent due to the landlord. That claim, was, 
however, based on a barred decree and the trial Court held that 
in such cireumstances there could be no set-off and granted the 
decree for redemption on payment of the full value of the im- 
provements and the kanom amount. The learned Judges, who 
heard the appeal disagreed with the lower Court and held that 
though the decree for arrears of rent had become time-barred, it 
could not be said that these arrears had ceased to be due and that 
by the statutory provisions of the Malabar Compensation for 
Tenants’ Improvements Act, it was incumbent upon the Court to 
set off the amount of rent due against the value of improvements 
and pass a decree for redemption on payment of the balance and 
a direction was given that such a decree should be prepared. 
Thereafter, when dealing with an application filed in the appeal 
to scale down the arrears of rent under S. 15 of the Madras Act 
IV of 1938, the learned Judges took the view that the decree pass- 
ed in appeal was a decree for redemption on the payment of an 
amount reduced by the amount of rent and that there was no sub- 
sisting claim for rent at the time when Act IV came into force, the 
appellate decree being regarded merely as a rectification, of the 
trial Court’s decree by the reduction of the amount due for im- 
provements. On this reasoning, the learned Judges declined to 
allow the tenants to scale down the claim for arrears of rent 
which was set off against the claim for improvements. 
There is to my mind a clear difference between the facts with 
which those learned Judges had to deal and the facts which are 
now before me. In the case just cited, the whole decree was before 
the Court, the Court modified the decree by giving a set-off which 
ought to have been given in the trial Court and, on this rectifica- 
tion of the decree, the learned Judges declined to treat the arrears 
of rent as having been due during the period intervening between 
the trial Court’s decree and that of the Court of appeal. 

In the present case the decree in the redemption suit has 
become final. It was not drawn up in the manner contemplated 
in S. 6 (2) of the Malabar Compensation for Tenants’ Improve- 
ments Act. Under that provision, the Court should itself have 
set. off the amount due by the defendants to the plaintiff for rent 
against the amount due by the plaintiff to the defendants for im- 
provements, ete., and should have passed a decree declaring as the 
amount payable to the defendants on ejectment only the balance 
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after, such set-off.” No doubt in the present case, that which had 
to be set off was not merely the arrears of rent but also future 
rent. But there would have been no difficulty in drafting the 
decree declaring (1) the kanom amount and the value of improve- 
ments and (2) the amount due for arrears of rent, ete., and direct- 
ing that the defendants should put the plaintiff into possession 
on payment of a specified sum, equal to the balance after subtract- 
ing the amount due from the defendants from the amount payable 
by the plaintiff and giving the plaintiff the right in future to set 
off any further rents which might be due to him before the re- 


demption was completed. Had such a decree been drawn, on the. 


reasoning of the case cited above, it would necessarily 
have to be held that the claim for arrears of rent was wiped out 
by the passing of the decree and could not be treated as rent due 
when Act IV of 1938 came into force. But the decree which has 
actually been passed really takes the form of two separate decrees, 
one in favour of the plaintiff for rent, the other in favour of the 
defendants for the kanom amount and value of improvements, 
together with a declaration that the plaintiff can redeem the pro- 
perties on payment of the amount due from him with liberty in 
future for the plaintiff to set off the arrears of rent. 


The deeree having been drawn in this way and no appeal 
having been preferred against that decree, I do not think that one 
ig entitled in these proceedings to rectify the decree or treat it 
as one drawn in accordance with the procedure prescribed in S. 6 
of the Tenants’ Improvements Act. That being so, it seems to me 
that the arrears of rent were due when Act IV of 1938, came into 
force and were therefore liable to be scaled down. The revision 
petition is therefore dismissed with costs. 


KS. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRrR. Justice  WADSWORIH AND Mr. Justice 
PATANJALI SASTRI. 


Sunkarapalli Ranganayakulu and another .. Petttioners* 


v. . (Respts.) 
Gona Gopayamma and another .. Respondents (Petrs.). 


Madras Agriculturist? Relief Act (IV of 1938), S. 23—Scope, 


In June, 1934 a decree-holder attached in execution under O. 21, r. 46, 
Civil Procedure Code, a mortgage debt due to the judgment-debtor. On 
the 9th October, 1935 while the attachment was still pending the judgment- 
debtor transferred her mortgage right to her daughter. In November, 
1937, the mortgage right was sold by the Court in execution and was pur- 
chased by a stranger. On 7th January, 1938, full satisfaction of the decree 
was recorded, On 15th June, 1938, the judgment-debtor and her transferee 
both jořned in an application under S. 23 of Act IV of 1938 to set aside 
the sale of the mortgage right: The judgment-debtor was a non-agricul- 
turist and her fransferee an agriculturist, Assuming without deciding 
that the sale of a mortgage right (though carried out under the procedure 
prescribed in O. 21. for the sale of debts.and other movable properties) is 
for the purposes of S. 23 of Act IV of 1938 a sale of immovable property. 


*O.R.P. No. 1670 of 1939. 22nd September, 1941. 
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` Held, that (Ñ) the actual judgment-debtor, not being an agrivulturist 
cannot apply under 5. 23; 

(i) the transfer being in disregard of the attaehment, is void as 
against claims enforceable under the. attachment and the transferee can be 
ignored by the decree-holder and the execution can be proceeded with 
treating’ the transferor as still being the owner of the properties. There is 
therefore no property liability on the part of the transferee to entitle her 
to apply for scaling down, Perianna v, Sellapa, (1938) 2 M.U.J. 1068: 
I.L.R. (1939) Mad. 218 and Palani Goundan v. Peria Goundan, (1940) 
2 M.L.J. 887, distinguished. 

(iii) An application under S. 23 will not be competent when the debt 
has been fully satisfied before 22nd March, 1938. Gopala Menon v. 
Meenakshi Amma, (1941) 1 M.L.J. 106 and Thtravia Nadar v, Chelliah 
Nadar, (1940) 2 M.L.J. 417, approved. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Parvatipur dated 25th January, 1939 and 
made in E.A. No. 586 of 1938 in E.P. No. 236 of 1937 in S. 
C.S. No. 710 of 1933. 

Y. Govindarajachari for Petitioners. 

B. Jagannadha Das for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J—This civil revision petition arises out of an 
application under S. 23 of Act IV of 1938. The petitioners here 
are the decree-holder and the Court auction-purchaser in execu- 
tion of the decree. The decree in question was passed in a Small 
Cause suit and is dated 30th October, 1933. The present second 
respondent was the judgment-debtor. In June, 1934 the decree- 
holder in execution attached a mortgage debt due to the judgment- 
debtor, the second respondent. The attachment was made under 
0. 21, 1. 46, Civil Procedure Code. On the 9th October, 1935, 
while the attachment was still pending, the judgment-debtor 
transferred hcr mortgage right to her daughter, the first fespond- 
ent. In November, 1937 the mortgage right was sold by the 
Court in execution of the Small Cause decree and it was purchas- 
ed by the second petitioner here. On the 7th January, 1938, as 
would-appear from the exceution records, full satisfaction of the 
Small Cause decree was recorded. On the 15th June, 1938, after . 
Act IV of 1938 had come into force, the judgment-debtor and 
hər transferee both joined in an application under S. 23 to set 
aside the sale of the mortgage right. We will assume without 
deciding that a sale of a mortgage right, even though carried 
through under the procedure preseribed in O. 21 for the sale of 
-debts and other movable properties is, for the purpose of S. 23 
of Act IV of 1938, a sale of immovable properties. It is difficult 
to see, even assuming so much, how this application was entitled 
to succeed as it did in the lower Court. In the first place, the ori- 
ginal judgment-debtor, the second respondent, has not been prov- 
ed to have any saleable interest in agricultural lands. Her 
‘daughter, the first respondent was at the relevant time an agri- 
culturist. The actual judgment-debtor, not being shown to be 
an agriculturist, cannot apply under S. 23. It is contended: that 
the transferee who is an agriculturist can apply under S. 23 and 
for this purpose it is urged that she was under what has been 
described as a property liability to satisfy the decree. The con- 
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tention®is of cours based on the case of Perianna v. Sellappa 
and also on a decision of ours in Palani Goundan v. Perla Goun- 
dan, where following Pertanna v. Sellappa,* we held that a pur- 
chaser of the equity of redemption. who is bound by a mortgage 
decree, being a debtor, could also be deemed to be a judgment- 
debtor, though not actually a party to the suit. It does not seem 
to us, "however, that either of these cases is an authority for the 

view. that, when property has been attached in execution of a 
money decree and ‘is sold in disregard of that attachment, the 
purchaser is liable to pay the decree debt. The true way of 
looking at the matter having regard to the terms of S. 64, Civil 
Pyocedtre Code, is that the transfer is void as against claims en- 
forceable under the attachment, so that the transferee can be 
ignored by. the decree-holder and the attachment can be worked 
out by proceedings in execution agains; the transferor as still be- 
ing the ownér of the property for the purpose of the execution 
of his decree. ‘The attachment creates no charge and there. is 
therefore no property liability to pay the decree in so far as the 
property which passed to the transferee pending the attachment 
is concerned. If this reasoning is correct it follows that the first 
respondent, who’ is the only agriculturist, is not a judgment- 
_ debtor. 


‘There is another difficulty in the way of the applicants. The 
decree in this case was satisfied on Tth January, 1938. $. 7, 
which is the basic section ae most of the provisions of Act IV, 
declares that, 
‘fall debts payable by an agriculturist at the commencement of this 


Act, shall be scaled down in accordance with the provisions of this 
chapter.’’ 


It does not appear that any ,debts incurred after the commence- 
ment of the Act will come under the general provisions though 
they may be covered by S. 13. Nor does it appear that any debts 
which have ceased to be payable when the Act came into force can 
be affected in any way by any provision of the Act. S. 19, which 
is the provision relating to decrees, contemplates decrees which 
are not yet satisfied. S. 23 permits a sale to be set aside on the 
application of an, agriculturist’ judgment-debtor who is ‘‘entitled 
to the benefits of this Act’’ and we have held that he must be en-. 
titled to the benefits of the Act with reference to the particular 
debt and not merely generally. It does not appear to have been the 
intention of the Legislature in framing this section to allow an 
agriculturist to get a Court sale set aside merely in order to foree 
the decree-holder to execute over again a decree which has already 
been satisfied before the Act came into force and in respect of 
which no debt subsists on 22nd March, 1988. .No doubt this view 
involves the consequence that when a sale held between 1st Octo- 
ber, 1937 and 22nd March, 1938 has resulted in the full satisfac- 
tion of the decree against an agriculturist, it would not be sus- 
ceptible to attack under the Act, whereas, if the sale results in 


a small amount being still due under the decree, the agriculturist, 
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who owes that amount, would be entitled to have the sale sèt aside 
and the’ whole decree re-opened. But we are not convinced that 
this apparent anomaly is a sufficient ground for reading into this 
Act a provision which it does not contain, for extending the bene- 
fits of the Act to debts which have been fully discharged before 
the 22nd March, 1938. ‘The view set forth here has been taken 
by two decisions of single judges reported in Gopala Menon v. 
v. Meenakshi Amma and Thiravia Nadar v. Chelliah Nadar? 


It follows therefore that this civil revision petition is entitled 
to succeed and the order of the lower Court is set aside. Respon- 
dents 1 and 2-will pay the costs of the petitioners in both the 
Courts—one advoeate’s fee. . 


K.S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Tue HONBLE Sir ALFRED Henry LIONEL LEACH, 
Chief Justice AND Mr. Justice Burn. 


Sri Rajah Saheb Meharban-i-Dostan Sri Rajah 
Ravu Venkata Kumara Mahipati Surya Rao 
Bahadur Garu Sirdar, Rajahmundry Cirecar 
and Maharajah of Pittapuram .. Appellant® (Plaintiff) 


Vv 


The Secretary of State for India in Council, re- 
presented by the Collector, East Godavari, 
Cocanada, and others ... Respondents (Defendants). 


Riparian ownership—Bed of non-tidal public navigable river in India— 
Ownership—English common law rules as to—How far applicable—New for- 
mations of lankas taken possession of by Zamindar—Inaction or acquiescence 
of officials of the Revenue Department—If cam by itself affect the rights of 
Crown. 

The bed of a public navigable river in India is vested in the Ctown, The 
tide is not a factor in deciding the ownership of the bed of such a river in 
this country. The English common law rules with regard to riparian owner- 
ship are without modification inapplicable in India where conditions are dis- 
similar. 

Secretary of State for India in Council v, Subborayudu, (1931) 62 M. 
LJ. 213: L.R. 59 LA. 56: ILR. 55 Mad. 268 (P.C.) and. Dawood Hashim 
Esoof v. Tuck Sem, (1931) 60 M.L.J. 593: L.R. 58 LA, 80: IL.R. 9 Rang. 
122 (P.O), distinguished. 

The fact that the officials of the Revenue Department allowed the ‘pro- 
prietor of a Zamindari to take possession of new formations in the river 
without objection cannot in itself affect the rights of the Crown. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Cocanada in O.S. Nos, 52, 53 and 54 of 1936, respective- . 


ly. 





The Advocate-General (Sir Alladi Krishnaswami Aiyar) and 
Ch. Raghava Rao for Appellant. 


The Government Pleader (K. Kuttikrishna Menon) for Res- 
pondents. 


The Judgment of the Court was delivered by 
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Tha Chief Justice—These three appeals arise out of sepa- 
tate saits instituted by the appellant with the object of establish- 
ing title to certain lankas, or alluvial islands, in the river Goda- 
vari. In.0.8. No. 52 of 1936, out of which Appeal No. 89 of 1987 
arises, the appellant claimed the ownership of eighteen lankas, 
but only succeeded. in respect of two of them. The suits out of 
which Appeals Nos. 151 and 152 of 1938, arise were dismissed in 
their entirety. All the suits were tried together by the Subordi- 
nate Judge of Cocanada and were decided in one judgment. In 
Appeal No. 89 of 1937 the respondent has filed a memorandum of 
cross objections which challenges the correctness of the Subordi- 
nate Judge’s decision that the appellant had established owner- 
Shtp of two of the lankas. It is common ground that if the ques- 
tions of law which arise in Appeal No. 89 of 1937, are decided 
against the appellant, Appeals Nos. 151 and 152 of 1938, must 
fail. In the circumstances this judgment will be confined to the 
appeal until all the questions arising therein have been dealt 
with. 

The appellant is the proprietor of the ancient Zamindari of 
Pittapuram in the Godavari District of the Madras Presidency. 
The Zamindari was incluedd in the Permanent Settlement of 1801, 
and on the 5th May, 1803, a sanad was issued by Lord Clive, the 
‘Governor in Council of Fort Saint George, confirming the hold- 
er’s rights in the lands forming the estate. The document, how- 
ever, did not define the lands, but it is conceded on behalf of the 
respondent that they must have included the lanka lands of the 
village of Mulakallanka which was, and still is, situate within 
the banks of the river. In 1861, the Revenue Department of the 
‘Government surveyed this part of the river, and the plan pre- 
pared as the result recognised that the appellant was the owner of 
certain of the lankas then in existence. It is common ground that 
the eighteen lankas in dispute in Appeal No. 89 of 1937, were not 
then in existence. They had, however, all appeared by 1901, 
‘when the River Conservancy authorities made a survey of the 
river. In a river like the Godavari lankas sometimes appear sud- 
denly, but whether the disputed lankas were formed suddenly or 
gradually is ‘not to bè gathered from the evidence. All that we 
bavė is that they were there in 1901. It is also common ground 
‘that after their formation the appellant took possession of them 
and leased to tenants those portions which were fit for cultiva- 
tion. In 1921, the Lanka Inspector prepared a new plan, and 
as the result the appellant was called upon to show cause why he 
‘should not be proceeded against under Ss. 5 and 6 of the Madras 
Land Encroachment Act for unauthorised occupation of the dis- 
-puted lankas. Lengthy correspondence followed between the ap- 
pellant and the Collector of East Godavari without the appellant 
‘being able to convince the Government that his claims were well 
fourided and onthe 14th February, 1927, the Collector demanded 
the sum of Rs, 1,16,229-2-8 as the revenue assessed upon these 
lands for the years 1917 to 1926, and payment was enforced, On 
the 26th June, 1927, the appellant was called upon to vacate the 
disputed lankas and was informed that in default he would be 
summarily “evicted. Thereupon, the.appellant filed a suit claim- 
ing, D a declaration of his title, (2) the refund of the 
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Rs. 1,16,229-2-8, and (3) an injunction restraining the respondent 
from evicting him. The suit was originally filed in the Court of 
the District Judge of East Godavari and numbered O.S. No. 22 
of 1927, but in 1929, it was transferred to the Court of the Sub- 
ordinate Judge of Rajahmundry and in 1936, to the Court of the 
Subordinate Judge of Cocanada. The reason for the second trans- 
fer was that the Principal Subordinate Judge of Rajahmundry 
had begun the hearing, but had not completed it before he him- 
self was transferred to Cocanada. In the Cocanada Court the 
suit was renumbered O.S. No. 52 of 1936. 


In this part of the river there is a large lanka known ag the 
Pedda lanka, the southern portion of which belongs to the Zamjn- 
dar of Pittapuram and the northern portion to another proprie- 
tor. This lanka was in existence in 1874 and in that year a dis- 
pute arose between the two proprietors with regard to the boun- 
dary. The dispute gave rise to a suit in the Court of the District. 
Judge (0.8. No. 3 of 1874). The dispute was settled by the Dis- 
trict Judge drawing a line between a point on the western bank 
and a point on the eastern bank. In 1896, there was a boundary 
dispute in respect of a lanka lying some distance south of the 
Pedda lanka: On this occasion the disputants were the Zamin- 
dar of Pittapuram and the Government. This dispute was settled 
by the Sub-Collector in a similar manner. The lankas now in suit 
lie within the lines drawn by the District Judge and the Sub-Col- 
lector. The appellant claims that he is entitled to all the lankas 
which fall within the area bounded on the north by the line drawn. 
by the District Judge, in O.S. No. 3 of 1874, on the east by the 
eastern bank of the river, on the south by the line drawn by the 
Sub-Collector in 1896, and on the west by the western bank of 
the river. In the first place, the appellant bases hig claim on the 
taet that he is the owner of the lands on both banks of the river, 
which is here non-tidal. He points to the fact that the*common 
law only recognises a right in the Crown to the bed of a river 
where it is both navigable and tidal. In the trial Court the ap- 
pellant contended that the river was not even navigable in this: 
part, but the Subordinate Judge held that it was, and the ap- 
peal has proceeded on the basis that the Godavari is a public navi- 
gable river. In ‘the second place, the appellant claims that by 
the sanad issued in 1808, the Government granted to the Zamin- 
dari the bed of the river in so far as it lies within the area already 
mentioned. He also claims title to the disputed lankas on the 
ground that they represent lateral accretions to or reformations 
of lankas which are admittedly his. The respondent denies the 
validity of all these claims. The Subordinate Judge held that in 
India the bed of a public navigable river, whether tidal or not, is 
vested in the Crown, that the sanad confers on the appellant no 
title to the bed of the river, and that sixteen of the eighteen 
lankas represent formations ‘unconnected with the lands of the 
appellant. Other questions were raised in the trial Court but 
the appeal, has been confined to those indicated. 


The question whether the bed of a public navigable river in 
India vests in the Crown involves the examination of a number of 
decisions of the Privy Council; but before entering upon this task, 
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it will wot be out of place to say something with regard to the 
naturé of the Godavari river. In 1907, Mr. F, R. Hemingway, a 
member of the Indian Civil Service, compiled, at the instance of 
the Government, a Gazetteer of the Godavari District, and this 
contains much useful information. In the course of the deserip- 
tion of the river, the author of the Gazetteer says (page 4 of 
Godavari District Gazetteer) : 


“Among the great rivers of India the Godavari takes rank next after 
the Ganges and Indus, It runs nearly across the peninsula, its course is 
900 miles long, and it receives the drainage from 1,15,000 square miles, an 
area greater than that of England and Scotland combined. Its maximum 
discharge is calculated to be one and a half million cubic feet per second, 
moye than two hundred times that of the Thames at Staines and about three 
times that of the Nile at Cairo”. 


After describing the river’s course to the Eastern Ghats, through 
which it forces its way, the author proceeds (page 5 of Godavari 
District Gazetteer) : 

“In flood time the water flows with terrific force .... Native boatmen 
are much afraid of navigating the river at such times....., so great is the 
action of the stream during floods that the rocky bed has been scoured out 
to depths popularly supposed to be unfathomable, but which really vary 
normally from 100 to nearly 200 feet. High floods rise quite 50 feet above 
the normal level, so that the gorge then encloses a torrent of waters from 
150 to 250 feet in depth.” 


The Godavari flows into the Bay of Bengal and a few miles from 
the coast it has formed a delta. With regard to this part of the 
river, the author of the Gazetteer says (page 6 of Godavari Dis- 
trict Gazetteer) : 

“Seven traditional mouths are recognised as sacred by Hindus. The 
holy waters of the Godavari are said to have been brought from the head of 
Siva by the Saint Gautama, and the seven branches by which it is tradition- 
ally supposed to have reached the sea are said to have been made by seven 
great rishis. The mouths of these are considered especially holy, and to 
bathe in the sea at any one of them is considered an act of great religious 
efficacy”. 

The village of Mulakallanka is some fifty miles from the mouth 
of the river. 


Tt is impossible to compare a river like the Godavari with 
any river in England, and this is sufficient in itself to make one 
hesitate to apply to it common law rules with regard to riparian 
ownership. The great difference in conditions in India from 
those in England was referred to by J. G. Burn, J., in Secretary 
of State for India v. Venkatanarasimha Naidu, where he observ- 
ed that conditions in Madras are so dissimilar from those in Great 
Britain that it might well be that the English common law rule 
should not be applied without modification, and that publie rights 
should be recognised in the beds of rivers which are navigable 
but not tidal. That this opinion is well founded appears to us 
to be clear from the judgment of the Privy Council in Sri Balusu 
Ramalakshmamma v. The Collector of Godavari District, Kri- 
nath Roy v. Ditabandhu Sen®, Haradas Acharjya Chowdhuri v. 
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‘ Secretary of State for India in Council, Naresh Narayan Roy v. 


Secretary of State for India? and Tharakdas Acharjee Chowdhury 
v. Secretary of State for India in Council. 


In Sri Balusu Ramalakshmamma v. The Collector of Goda- 
vari District’, the Judicial Committee were called upon to decide 
a case which also concerned newly formed land in the Godavari 
river. The plaintiff claimed the land as an aceretion to a lanka 
belonging to her, but it was found that the accretion pertained to 
a lanka owned by the Government higher up the stream. In the 
course of the appeal the appellant endeavoured to set up a claim 
to the ownership of the river bed on the strength of being the 
uwner of the land on both banks. This claim had not been sug- 
gested in the trial Court and the appellant was not allowed to 
raise it in the appeal. In the course of the judgment, the Privy 
Council considered that although there is not in Madras, as ‘there 
is in Bengal, an express law embodying the principle that gradual 
alluvion enures to the land to which the accretion is made, the 
rule is equally well established in both the provinces. Their Lord- 
ships intimated however, that they had grave doubts whether the 
presumption applicable to little English rivers applies to great 
Indian rivers such as the Godavari. 


The Judicial Committee refused to apply the English com- 
mon law in Srinath Roy v. Dinabandhu Sen’, There the appel- 
lants claimed to be the proprietors of a fishery in the tidal waters 
of the Ganges in Hastern Bengal. Ag the result of a sudden 
change in the course of the river, the waters of the fishery flowed 
over private lands, and the respondents pleaded their right to 
fish in a portion of the channel of which they owned both the bed 
and the banks: The Board held that the English common law of 
waters could not be applied in its entirety and that where a right 
to fish had been granted by the Government the right continues 
notwithstanding that there is violent change in the course of the 
river which causes it to flow over private lands. It wag pointed 
out that in the deltaic area of lower Bengal changes occur rarely 
by slow degrees, and often with an almost cataclysmal sudden- 
ness. The judgment was delivered by Lord Sumner, who in- 
quired into the extent of the application of the English common 
law in the United States of America and his investigations showed 
that some of the States had refused to follow it because it was 
inapplicable to conditions there. In this connection Lord Sumner 
said: 

“The question how far a rule established in this country can be usefully 
applied in another, whose circumstances, historical, geographical, and social, 
are widely different, is well illustrated by the case of navigability, as under- 
stood .in the Jaw of the different states of the United States of America. 
Navigability affects both rights in the waters of a river, whether of passing: 
or repassing or of fishing, and the rights of riparian owners, whether ag en- 
titled to make structures on their soil which affect the river’s flow, or as 
suffering in respect of their soil quasi-servitudes of towing, anchoring, ‘or 
a a A ESE a a) 


(1917) 26 C.L.J. 590 (P.C). 

(1993) 45 M.LJ. 444: LR. 50 LA. 121: LLR. 50 Cal, 446 (P.C). 
(1935) 69 M.L.J. 171 (P.C). 

(1899) L.R. 26 LA. 107: LL.B. 22 Mad, 464 (P.O). 

(19143 LR. 41 LA. 221: LLR. 42 Cal 489 (P.C). 


Gum p9 DO p 


T] THE MADRAS LAW JOURNAL REPORTS. 349 


landing in favour of the common people, The Courts of the diferent States, 
mindeg flike to folloty the common law where they could, found themselves 
in the latter part of the eighteenth and the early part of the nineteenth cen- 
turies constrained by physical and geographical conditions to treat it differ- 
ently. In Massachusetts, Connecticut, New Hampshire, and Veermont, where 
the rivers approximated in size and type to the rivers of this country, the 
English common law rule was followed, that tidality decided the point at 
which the ownership of the bed and the right to fish should be public on the 
one side and private on the other. Other States, though possibly for other 
reasons since they possessed rivers very different in character from those of 
England, namely, Virginia, Ohio, Illinois, and Indiana followed the same 
rule. But in Pennsylvania, North Carolina, Iowa, Missouri, Tennessee, and 
Alabama, this rule was disregarded, and the test adopted was that of 
navigability in fact, the Courts thus approximating to the practice of West- 
ern Europe”. 


Lörd Sumner went on to add: 


“The reasoning has been put pointedly in Pennbylvania. Chief Justice 
Tilghman, says in Carson v. Blazer, ‘the common law principle concerning 
rivers’ (viz., that rivers, where the tide does not ebb anid flow, belong to the 
owners of adjoining lands on either side), ‘even if extended to America, 
would not apply to such a river as the Susquehanna, which is a mile wide 
and runs several hundred niles through a rich country, and which is navi- 
gable and is actually navigated by large boats. If such a river had existed 
in England no such law would ever have been applied to it.” 


The present case is concerned with an Indian river more than 
three miles wide in the relevant area and one which flows through 
a rich sub-continent for 900 miles. 


Lord Buckmaster in delivering the judgment of the Privy 
Council in Haradas Acharjya Chowdhuri v. Secretary of State 
for India in Council? said: 

“The river Ganges in its course through the district of Dacca rests so 
uneasily in its bed that its boundaries can never at any moment be defined 
with certainty that their limitation will be long observed, Frequently the 
river leaves its course, flows over large tracts of land, leaving other areas 
bare, and then again its waters recede, giving back the lands submerged in 
whole or in part to use and cultivation. It is obvious that difficulties as to 
ownership must arise in these circumstances, and of the extent and com- 
plication of these difficulties the present case affords an excellent illustration. 
The general law that is applicable is free from doubt. Thé bed of a public 
navigable river is the property of the Government though the banks may be 
the subject of private ownership. If there be slow accretion to the land on 
either side, due, for instance, to the gradual accumulation of silt, this forms 
part of the estate of the riparian owner to whose bank the accretion has been 
made. (See Regulation XI of 1825). If private property be submerged and 
subsequently again left bare by the water it belongs to the original owner”. 


In that case the plaintiffs claimed that a large tract of land for- 
merly under the river Ganges formed part of a permanently set- 
tled Zamindari in the Dacca District of Bengal. The passage ex- 
tracted from the judgment in Haradas Acharjya Chowdhuri v. 
Secretary of State for India in Council?, was quoted by Lord 
Phillimore in Naresh Narayan Roy v. Secretary of State for 
India in Council’, and was referred to as stating the principles 
upon which a tribunal should act in a claim of that kind. 


The latest pronouncement of the Privy Council ig that con- 
tained in Tayakdas Acharjee Chowdhury v. Secretary of 
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State for India in Council, which also referred to the ownership 
of large tracts of land formed by the recessioh of the Ganges in 
the Datea District of Bengal. In this case their Lordships ob- 
served : 

“It is beyond question that the bed of a public navigable river, and the 

river Ganges undoubtedly belongs to that category, is presumed to be the 
property of the Government, and not that of a private person”, 
Neither in this case nor in Haradas Acharjya Chowdhuri v 
Secretary of State for India in Council?, was any suggestion 
made that the tide is a factor in deciding the ownership of the 
bed of a public navigable river in India. 


The judgments in these cases would appear to put it beyond 
doubt that the bed of a public navigable river in India is vested 
in the Crown, but on behalf of the. appellants it hag been sug- 
gested that they should be ignored by reason of the observations 
made in the judgments of the Privy Council in Secretary of State 
for India in Council v. Subbarayudu® and Dawood Hashim Esoof 
v. Luck Semi. The first of these two cases concerned the interpre- 
tation of S. 1 of the Madras Irrigation Cess Act, 1865. That sec- 
tion states that whenever water is supplied or used for purposes 
of irrigation from a river, stream, channel, tank, or work belong- 
ing to, or constructed by, Government, it shall, subject to a pro- 
viso, be lawful for the Government before ‘the end of the revenue 
year succeeding that in which the irrigation takes place to levy at 
pleasure on the land so irrigated a separate cess for the water. The 
plaintiff owned about twelve acres of land under an inam grant- 
ed by a Zamindar. The land was bounded by a tidal channel, 
which was connected with one of the branches by which the river 
Godavari then reached the sea. The plaintiff took water from 
this channel for irrigating his land and in consequence the Gov- 
ernment levied a water cess. The suit was filed to recover the 
money which the plaintiff had been compelled to pay. The ques- 
tion was whether the river was one “belonging to” the Govern- 
ment for the purposes of the section and it was held that a river 
belonged to the Government when it is the proprietor of the land 
abutting on the river on both sides, or when the river is tidal and 
navigable. Their Lordships were not called upon in that case to 
consider the question whether the bed of a public navigable river 
in India can be deemed to be owned by the riparian owners when 
the river is non-tidal. We consider that the judgment should be 
read as applying only to the particular question raised in that 
case. 


In Dawood Hashim Esoof v. Tuck Seint, the plaintiff, who 
was the proprietor of a saw-mill, constructed on his land a pond 
in which he proposed to float logs from a creek into which the 
tidal waters of the Rangoon River flowed. The defendant, who 
claimed to own the soil of the upper part of the ereek, planted 
piles opposite to the entrance to the plaintiff’s pond in order to 
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prevent the passage of logs. Thereupon the plaintiff sued for an 
injungtfon directing the removal of the obstruction. He, alleged 
that the creek was a public waterway. The evidence showed that 
at certain periods of the month the tide reached the most remote 
part of the creek, but usually the upper part was dry, except for 
a few hours on five to ten days in each month when there was 
sufficient water to float ordinary teak logs to the end. It wag held 
that the evidence did not establish that the upper part of the 
ereek was a public waterway. Sir George Lowndes in delivering 
the judgment of the Board said that in India it had long been 
recognised that the beds or channels of tidal navigable waters are 
the property of the Government in right of the Crown, and went 
Or, to observe : 

“The principle of the English rule is stated by Lord Cranworth to be 
that it is only withir. these limits that the bed can be regarded as in the 
nature of unappropriated soil, not capable of ordinary cultivation and oceu- 
pation, Their Lordships think that this principle is equally applicable to 
Indian waters, and that the same rule should be applied. The public right of 
navigation or waterway can only be co-extensive with the right of the Crown 
or the Government in the bed, and their Lordships are therefore of opinion 
that the right claimed by the respondcat in the present case over the creek 
T extend beyond the limits of “ordinary” high tides in the sense defined 
Their Lordships were here concerned with the question whether a 
small creek was a public waterway and were not considering to 
what extent the rules of the English common law can legitimately 
be applied to a rive like the Godavari. 

After an examination of the questions raised in Secretary of 
State for India in Cowncil v. Subbarayudw and Dawood Hashim 
Esoof v. Tuck Semi, we cannot regard the judgments in those 
cases as governing the question under discussion. On the other 
hand we are of opinion that the judgments of the Judicial Com- 
mittee to which reference was first made give clear indication of 
the answer which should be given here. The Court is not bound 
to apply the principles of the English law when they are mani- 
festly unsuited to the occasion, and the principle relied upon by 
the appellant is unsuitable here. The Godavari is a gigantic river 
of supreme importance to millions of people, its waters are re- 
garded as sacred by all Hindus and there is a right in the public 
to navigate the river. In these circumstances and having regard 
to.the pronouncements of the Privy Council in the cases first 
mentioned we hold that the Subordinate Judge was fully justifi- 
ed in refusing to recognise by virtue of riparian ownership a right 
in the appellant to the bed of that part of the Godavari river 
which flows through his Zamindari. 

The appellant’s claim ‘that the sanad issued in 1803 can be 
read as a grant to him of the bed of the river in this area does 
not call for lengthy discussion. There is nothing in the docu- 
ment itself which indicates that the Government intended to vest 
the bed of the river in the holder of the Zamindari, but the ap- 
pellant says that this should be inferred because in 1861, the 
Government redognised in him the ownership of certain lankas 
and until 1921, it made no claim to the lankas which were formed 
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between 1861 and 1901 and are now in dispute. It is not suggest- 
ed that the appellant has established a claim to*any of these Jankas. 
by reason of adverse possession and the fact that the officials 
ot the Revenue Department of the Government allowed the holder 
of the Zamindari to take possession of new formations without 
objection cannot in itself affect the rights of the Crown. It may 
be that their inaction can be attributed to negligence or conni- 
vanee. The deciding factor here is the plan prepared by the Re- 
venue Department in 1861. This plan admittedly shows that. 
there were then in the area now claimed by the appellant two 
lankas which belonged to the Government and lanka lands of con- 
siderable extent which belonged to private proprietors other than 
the Zamindar of Pittapuram. The plan shows towards the east- 
ern bank a lanka known as the Bobvar lanka and on the western 
bank a lanka called the Kundevan lanka. Both these lands were 
in 1861, the property of the Government and they still remain its: 
property. On the eastern side of the river there is a lanka called 
the Katavaram lanka and another on the western side one called 
the Chidippi lanka. These lankas appear on the plan of 1861 
and it cannot be disputed that they have always belonged to other 
Zamindars. In addition the plan shows between the banks of the 
river in this part lanka lands belonging to the villages of Torredu, 
Bobvar lanka, Jaliludi and Katavaram in which the Zamindar of 
Pittapuram has never had any interest. In these circumstances 
the appellant’s claim to a grant of the river bed must be rejected. 
The wording of the sanad lends no support to his claim and the 
admitted facts negative any inference being drawn in his favour. 
* * * * 


[Then their Lordships dealt with the evidence relating to the 
contentions of the appellant that the disputed lankas must be re- 
garded as accretions to lankas admittedly his or re-formations of 
lankas which had belonged to him and accepted the contentions 
in regard to lankas IV and V only.*] 


The Government has filed cross-objections with regard to 
Nos. XX-A and XXIII which the Subordinate Judge found to 
be the property of the appellant. In this Court the Government 
has accepted the finding with regard to No. XX-A and on behalf 
of the appellant the claim to No. XXIII has been given up. No. 
XXIII is not a Janka; it is a shoal covered by water except in 
the dry weather. 


As the result of the finding that lankas Nos. IV and V be- 
long to the appellant, he is entitled to a proportionate refund of 
the Rs. 1,16,229-2-8. Learned counsel have agreed that the sum 
involved is Rs. 6,885-11-8. ‘Therefore the decree of the trial Court 
in O.S. No. 52 of 1986 will be amended to provide for this. In 
other respects the decree of the trial Court will stand. In this 
Court the parties will pay and receive proportionate costs, but 
in view of the importance of the ease the respondent will be al- 
lowed additional costs in the sum of Rs. 1,000.” In accordance 
with the provisions of S. 82 of the Code of Civil Procedure the 





*The Lankas are referred to by the Roman numerals which they bore in 
a plan exhibited in the cases. 
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Government will be allowed three months’ time in which to make 
the yefund. : 


As the legal issues arising in the main appeal have been de- 
cided against the appellant, Appeals Nos. 151 and 152 of 1938 
will be dismissed with costs. 


The long course which this litigation has taken is a matter 
for regret. As already indicated the main suit was filed on the 
4th July, 1927, but no evidence was recorded until the 4th Feb- 
ruary, 1936. The judgment was delivered on the 14th Janu- 
ary, 1937. The memorandum of appeal was filed on the 30th 
March, 1937, but the appeal was not called for hearing until the 
3rd November, 1941, more than fourteen years after the institu- 
tion of the suit. The congestion of cases in the Courts of this 
province cannot be made the excuse for this regrettable state of 
affairs. One has only to glance at the case diary in the trial 
Court to learn that the parties themselves are largely to blame 
for the leisurely progress which this suit has made. If they had 
been as diligent as they should have been, the questions raised 
would have been decided long ago. We attach no blame to the 
Subordinate Judge who tried the case. On the other hand we 
consider that he has dealt with all the questions arising in the 
suit in a very able manner. 


After this judgment had been delivered, the learned Govern- 
ment Pleader informed the Court that the appellant owned no 
lands on the western bank of the river in this area and not all 
the lands on the eastern bank. This was admitted to be the 
ease by Mr. Raghava Rao who has appeared with the learned 
Advocate-General for the appellant. When the appellant’s case 
was argued by the learned Advocate-General, we understood the 
argument to be based on the ownership by the appellant of the 
lands on both the banks of the river, and we also understood 
this to be accepted by the learned Government Pleader, although 
we gathered that the Government claimed to be the owner of 
land immediately beneath the banks. The position now disclosed 
does not affect our conclusions on the question involved in the 
appeal whether of law or of fact, but if it had been disclosed dur- 
ing the arguments it would have simplified matters in some 
respects. 


Decree in O.N. 52 of 1936 modified and tha other appeals dismissed. 
K.S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATARAMANA Rao. 
Kanagavelu Nadar and others ... Appellants* (Defts. 8 to 10). 

v, 
- Sooravali Subbier and others ... Respondents 
(PIF. and defts. 2, 3 and 5 to 7). 


Trusts Act* (II of 1882), S. 62—Principles of—Applicability to public 
trusts—Sale of trust property without valid necessity—Sale voidable and not 
void—Trust bound to surrender the benefits when sale set aside. 
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The principle in S. 62 of the Trusts Act is an equitable one which would 
apply to the case of a trust whether public or private. Accordingly where 
the trusteg of a public charitable trust sold certain trust property ami for 
the purchase price conveyed his own property to the trust, on the sale of 
such trust property being subsequently set aside on the ground of absence 
of a valid necessity, the trustee or his alienee will be entitled to call upon 
trust to surrender the benefit the trust had by virtue of the sale ini his 

avour. 

The sale of the trust property must be deemed to be voidable and not 
void. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in A.S. No. 16 of 1939, preferred against the 
decree of the Court of the District Munsif of Madura Taluk in 
O.S. No. 229 of 1988. 

B. Sitarama Rao for K. R. Rama Aiyar for Appellants. 

T. M. Krishnaswami Aiyar for V. Minakshisundaram for 
Respondents. 

The Court delivered the following 


JUDGMENT.—This second appeal arises out of a suit for re- 
covery of possession of the property comprised in Schedule A by 
the plaintiff who was a trustee of certain charities under a scheme 
decree in O.S. No. 13 of 1922, on the file of the Sub-Court, Madura. 
The said property admittedly belonged to the charity but it was 
sold on 7th December, 1924, by the first defendant who was then 
a trustee of the charity for Rs. 2,212, to the second defendant. 
The second defendant firm was adjudicated insolvent and all its 
properties and effects including the said property vested in the 
Official Assignee of Madras, who by a conveyance, dated Tth 
May, 1929, sold this property among other properties to the firm 
of Maya Nadar Bros. and on the date of this suit the said property 
vested in defendants 4 to 6- The fourth defendant died during 
the pendency of the litigation and defendants 8 to 10 who are the 
appellants herein are his legal representatives. The fifth de- 
fendant was adjudicated an insolvent and the Official Receiver, 
Madura ag representing his estate is the 7th defendant in the suit. 


The sale in favour of the second defendant was impeached 
by the plaintiff on the ground that it was in excess of the powers 
of the trustee and invalid. Both the Courts have answered that 
question in favour of the plaintiff and this finding is not challeng- 
ed in second appeal by Mr. Sitarama Rao, learned counsel for the 
appellants. But the main contention urged by him is that his 
clients and defendants 6 and 7 are entitled to recover the proper- 
ties comprised in the B Schedule or the Rs. 2,212 the purchase 
price paid for the sale of A Schedule property before the plaintiff 
can recover possession of the said A Schedule property. Both the 
Courts have negatived this contention and declined to give the 
relief asked for on behalf of defendants 4 to 7. 

To appreciate the contention of Mr. Sitarama Rao a few facts 
are necessary. On 7th December, 1924, two documents came into. 
existence, viz., Exs. C and C-1. Ex. C purports to bea declaration 
of trust exeeuted by the first defendant. The recitals in the said. 
deed are that as the A Schedule property which was dedicated to 
charity was not yielding proper income, he for the benefit of the 
said charity settled the price of the said property at Rs. 2,212 and 
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completed the sale deed in favour of N. K. K. Venkatarama Aiyar, 
the getond defendant herein, that in substitution of A Schedule 
property through the said document Ex. C, he was setting apart 
of his free will the property comprised in B Schedule which is 
also worth Rs. 2,212 and which belonged to him so that the income 
ot the said property may be utilized “for the said charity. Ex. C-1 
is a deed of absolute sale in favour of the second defendant by 
the first defendant for Rs. 2,212. He recites almost the same facts 
as in Ex. ©. In the said document also occurs the recital that 
A Schedule property which was being sold was not yielding any 
income and therefore he had to sell this property to the second 
defendant and that in substitution thereof he was giving his own 
property. To provide against any loss that the second defendant 
may sustain by reason of the conveyance he provided the follow- 
ing security, viz. the B Schedule property. The clause relating 
thereto runs thus: 

“Jf any encumbrances or litigations should arise and you should incur 
a loss, you shall get the undermentioned second item of property shown) as 
security for the same; to this effect is the deed of absolute sale of punja 
land executed by me out of my free will.” 
The contention of Mr. Sitarama Rao is that for the price of 
Rs. 2,212, B Schedule property must be deemed to have been 
conveyed by ‘the first defendant to the trust and therefore it had 
the benefit of that property and the trust must reconvey the pro- 
perty under Schedule B or pay the price thereof because while 
getting A Schedule property, it cannot be allowed to retain the 
benefit it had from the money received from the second defendant. 

The contention of Mr. T. M. Krishnaswami Aiyar is that this 
plea for the recovery of B Schedule property or its price was not 
specifically raised in the pleadings though no doubt there was a 
plea in the written statement of defendants 4 to 6 that the plain- 
tiff should have no right to get the cancellation of the sale without 
repaying the defendants the purchase price and amount spent by 
them. Again there was no assignment of the covenant relating to 
the security in Ex. C-1 in favour of the second defendant or his as- 
signors by the Official Assignee. Mr. T. M. Krishnaswami Aiyar also 
stated that the plaintiff’s case is that the B Schedule property is 
also charity property and is not property belonging to the first 
‘defendant. In fact an issue (Issue II) was raised in the case but 
that was not gone into by both the Courts. 


The learned District Munsif observed that he considered it 
unnecessary to decide the said issue. The learned Subordinate 
Judge dealt with the case on the assumption that the property 
belonged to the first defendant. The view he took was that the 
transaction represented by Exs. C and C-1 in effect amounted to 
an exchange between the first defendant in his personal capacity 
and the first defendant in his capacity as trustee, that he took 
the trust property in exchange for his own and sold the trust 
property and appropriated the sale proceeds himself. Talking this 
view he held .that the defendants 5, 6 and 8 to 10 cannot claim 
‘possession of the property described in Schedule B or any charge 
on the property on the ground that their predecessor in interest 
did not purchase the B Schedule property from the Official As- 
signee and further that there was no warranty of title given by 
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the Official Assignee in favour of their predecessor in title and 
there wag mo assignment by the Official Assignde of the eoVgnant 
relating to security in Ex. C-1 in favour of the predecessor in 
title. The question is whether the view taken by the learned Sub- 
ordinate Judge is sound and whether any relief can be given to 
defendants 5, 6 and 8 to 10 in this suit. 


After listening to the arguments of learned counsel on both 
sides, it seems to me that the view taken by the learned Subordi- 
nate Judge that the transactions represented by Exs. C and O-1 
amount in law to an exchange is not correct- The substance of 
the transaction is that the first defendant as trustee sold the A 
Schedule property to the second defendant and for the purchase 
price he conveyed his own property to the trust. If the matter 
is viewed thus, the question is when the sale of A Schedule pro- 
perty is set aside on the ground that there was no valid necessity 
to sell that property, whether the trust is not bound to refund the 
benefit it, had by virtue of the sale. If the question related to a 
private trust and even if it is assumed that the purchase was by 
the trustee himself, there ean be no doubt that the trustee or his 
alienee will be entitled to call upon the trust to surrender the 
benefit the trust had by virtue of the sale in hig favour. This 
principle is recognised by the Legislature in S. 62 of the Trusts 
Act which so far as is material for the present discussion runs. 
thus: 


‘Where a trustee has wrongfully bought trust-property, the beneficiary 
has a right to have the property declared subject to the trust or re-transfer- 
red by the trustee, if it remains in his hands unsold, or, if it has been 
bought from him by any person with nbtice of the trust, by such person. But 
in such case, the keno nean must re-pay the purchase-money paid by the 
trustee, with interest, and such other expenses (if any) as he hag properly 
incurred in the preservation of the property”. 


The contention of Mr. Krishnaswami Aiyar is that that provision 
will not apply to a case of public religious trust and that the. 
conveyance of A Schedule property must be deemed to be void 
and the trust is not bound to refund any benefit which it had re- 
ceived and in fact no benefit was received because the first defend- 
dant appropriated the purchase price for himself. I am not in- 
clined to agree with the contention of Mr. Krishnaswami Aiyar 
that the transaction is void. The sale can only be held to be 
voidable on the ground that it was in excess of the powers of the- 
trustee. His contention that the transaction is void is based on the 
ground that the transaction must in law amount to an exchange 
and the trustee must be deemed to have conveyed the A Schedule 
property to himself and then sold it under Ex. C-1. As I bave 
already stated I am not inclined to take this view of the transaction. 


Again the question is not whether the transaction is void or 
voidable but whether a trust is entitled not only to recover the- 
trust property which has been wrongfully conveyed but also re- 
tain any benefit it had from the transaction. I do ngt see why the 
principle in S. 62 should not be held applicable to the case of 
public religious trusts. I am inclined to hold that the principle 
is an equitable one which would apply. to the ease of a trust whether 
publie or private. 
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Byt the quesijon is whether the appellants are entitled to get 
any relief in this suit. In the written statement no relief was 
asked for the reconveyance of the B Schedule property or the sum 
of Rs. 2,212 though no doubt they asked for a refund of the pur- 
chase price. Further the title to B Schedule property was not 
gone into, Instead of remanding the suit for trial on Issue II, I 
think it is more desirable that the question of title to B Schedule 
property i.e. whether it is charity property or property belonging 
to the first defendant and if so whether the fourth defendant 
should not be given the relief which he is entitled to if it is found 
to be property belonging to the first defendant may be left for 
investigation in a separate suit. Learned counsel for the appel- 
Jant has also no objection to this course being adopted. 


In the result the second appeal is dismissed. But as I am 
deciding the case on a view quite different from that taken by the 
learned Subordinate Judge I direct each party to bear their own 
costs in the second appeal. 


Leave to appeal refused. 
K.S. ane Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL, 


Ganapathi Sa and others ... Appellants* (Accused). 

City Police Act (III of 1888), Ss. 37 (2) and 45— Charge of keeping a 
common gaming house—Acquittal—Persons helping in making calculations as 
to amount payable to punters—No liability for abetment of keeping common 
gaming house. 

Where the first accused in the case was not keeping a common gaming 
house, the fact that other accused helped in the making of arithmetical cal- 
culations as to what amount may be payable to punters will not make 
such calculators abettors in the keeping or running of a common! gaming 
jiouse. + 


Where all that the evidence discloses is that 4 who had presumably 
received moneys from punters in respect of bets on horse races paid the 
money into the hands of B accused of running a common gaming house, 
there can be no conviction for an offence of betting; for the mere delivery 
of the money is not part of the betting. 


Appeals against the order of the Third Presidency Magistrate 


of the Court of the Presidency Magistrates, Hgmore, Madras, 
dated 26th May, 1941 and passed in C.C. No. 3408 of 1940. 


Y. T. Rangaswanu Aiyangar, K. Ramaswami Aiyangar and 
N. Krishnamurthi for Appellants. 

The Crown Prosecutor for the Crown. 

The Court delivered the following 


JUDGMENT.—At a raid conducted by P.W. 1 at 9-40 pm. on 
the 29th July, 1939, at No. 33, Mint Street, on a warrant issued 
by the Assistant Commissioner, North Range, on information fur- 
nished that this house was being used as a common gaming house, 
twenty persops were found therein sitting at a table with paper 
and pencil and boards and betting slips before them, making cal- 


culations with regard to bets laid on a race that had been run 





*Cr.A, Nos,’ 367 and 374 of 1941. 12th September, 1941. 
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that day at Calcutta; and before the accused was found a bag 
of money containing ‘Rs. 1,290-13-8. The betting slips wero for 
a sum. of money exceeding Rs. 5,000. Two persons numbered as 
accused 2 and 10 were not tried because they could not be found. 
Accused 19 and 20 were acquitted. The remaining 16 persons, 
who are the appellants here, were all convicted. Accused 1 and 5 
were found guilty under Ss. 37 (2) and 45 of the Madras City 
Police Act and others under S. 45 of the same Act. 


No. 33, Mint Street, having been searched on a warrant pro- 
perly issued under S. 42 of the Madras City Police Act, the find- 
ing of the betting slips and money obviously connected with 
gaming is itself evidence under S. 48 of the Act that that house 
was used as a common gaming house and that the persons found 
therein, the appellants and others were there present for the pur- 
pose of gaming. There is evidence that the fifth accused had taken 
on lease the upstairs of that house—where all the appellants were 
tound—from accused 19 and 20, who were acquitted. P.W. 2, one 
of those present, who was taken as an approver, deposed that the 
fifth accused took bets. P.W. 2’s oral evidence and the statutory 
evidence under Sec. 43 was sufficient-to establish the guilt of the 
fifth accused under S. 87 (2) and S. 45, which are the two sections 
under which he has been convicted. So far as he is concerned, 
therefore, this appeal must þe dismissed. 


The really important question in this case is whether the 
other appellants were guilty under S. 45 of assisting in conduet- 
ing the business of a common gaming house. The evidence of 
P.W. 2 diseloses that the lst accused used to receive bets from 
punters of over Rs. 500; but he does not say that the first accused 
received these bets in No. 33, Mint Street. He lived in the ad- 
joining house, No. 32, Mint Street, and so it is quite probable 
that he received the bets there. P.W. 2 deposes that the top of 
No. 33, was not used permanently for any purpose by the first ac- 
cused. He said that the first accused is the organizer of what is 
known as the “New Sports Club” and P.W. 2 claims to be the 
manager of that club. From P.W. 2’s evidence it is evident that 
that club has no fixed abode and is a mere organization. The first 


‘accused employs a number of agents—some of whom are appel- 


lants in this ease—to go into the highways and by-ways to offer 
and accept bets with regard to races that are taking place in 
various parts of India. Each agent has a particular area within 
which he operates. He brings the money—or a portion of it— 
and the betting slips to the first accused, who makes himself res- 
ponsible for the payment of the winners. He pays to the agents 
who accepted the bets from the winners the money to be handed 
over to them. On the night in question they had gathered together 
in the upper room of No. 33, Mint Street, so that the agents could 
bring to the first accused the money that they had taken and the 
betting slips; and a number of other persons had also gathered 
there to assist the agents and the first accused in calculating what 
money had to be paid to what punter as a result of a race which 
had been run only a few hours before. 

Two questions arise from this evidence: -One-is-whether the 
first accused can be considered to have been running a common 
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gaming house, and the other is whether the other accused can be 
found guilty of assisting in the conducting of this common gaming 
house either by the 5th accused or by the first accused. There is 
no evidence to show whether or no the punters knew of the exis- 
tence of the first accused or whether they dealt with the agents as 
agents of éither the first accused or some undisclosed principal or 
looked upon them as principals. The view most favourable to the 
various accused is that the punters were dealing with the agents 
as principals. As I have pointed out above, the agents, after they 
have accepted money from punters, bring it to the first accused 
together with the slips, and after the race has been run and cal- 
culations made, the first accused gives the winnings to the agent 
responsible for payment to the punter. It is conceded that caleu- 
lations are not part of the betting nor are payment of winnings 
to the agents. The learned Crown Prosecutor argues, however, 
that the payment by the agents to the first accused is part of the 
betting itself. I do not see how that can be the case. The contract 
of betting is between the punter and the agent, and the receipt of 
the money by the agent, whether he holds himself out to be the 
agent or not, is for the purpose of the contract a receipt by the 
principal himself. Whether the agent takes that money and gives 
it to the principal or whether he keeps it himself cannot in any 
way affect the contract, and the carrying of that money to the 
principal can form no part of the contract itself. That being so, 
the receipt of the money by the first accused in the upper room of 
No. 33, Mint Street, was not a part of the betting itself. The first 
accused was not, in the words of the definition of a “common 
gaming house” keeping or using or permitting to be kept or used 
a place for the purpose of gaming on a horse race. The first ac- 
cused was not therefore keeping a common gaming house. 


Such appellants as were merely calculators were in that house 
for the purpose of assisting the first accused and not the fifth ac- 
cused. If it had been proved that the first accused had been keep- 
ing a common gaming house either at No. 33, Mint Street, or at 
any other place, known or unknown, then the persons who were 
there making caleulations would have been guilty of assisting the 
first accused in conducting the business of that common gaming 
house; but since the first accused was not keeping or using or per- 
mitting to be kept or used any place for the purpose of gaming 
on a horse race, these persons could not have been assisting the 
first accused in opening, keeping or using or permitting to be 
opened, kept or used a common gaming house. It is however 
argued that even though that may be so, they were assisting the 
fifth aceused in conducting a common gaming house. That how- 
ever cannot be ‘the case; for it is no part of the purpose of a com- 
mon gaming house to lease it to others for the purpose of con- 
ducting their business of organizing betting. The purpose of a 
common gaming house is to afford a place where members of the 
public can come and lay bets with some persons who resort there. 
The persons who work there that night were not betting with the 
fifth accused; nor were they assisting him in any way. They were 
there solely for the purposes of the first accused. The calculators 
cannot therefore be said to have been assisting either the first ac- 
cused or the fifth accused in the conducting of a common gaming 
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house. It follows that the appellants other than the fifth accus- 
ed are mot guilty of the offence for which they have been®*con- 
victed. 

There is definite evidence in the deposition of P.W. 2 that 
the 14th accused was one of the agents of the first accused and that 
he had brought some betting slips to the first accused that day in 
eonnection with the race that had just been run. It is clear there- 
fore that the fourteenth accused had been betting either on that 
day or a day or two before. He was therefore guilty under S. 
37 (8) of betting on a horse race. There is similar evidence 
against the fifth accused; but as his conviction under Ss. 37 (2) 
and 45 of the Act has been upheld, there ig no need to convict 
him further under S. 37 (8). The learned counsel for the 
fourteenth accused contends that as he was not specifically 
charged with the offence of betting outside No. 33, Mint Street, 
he ought not to be convicted of it. This is however a summons 
case and it is not illegal to convict an accused of an offence not 
specified in the charge sheet laid by the Police, provided of course 
the accused is not prejudiced by the consideration of some charge 
of which he knew nothing until the Magistrate came to write his 
judgment. In view of the nature of the information laid by the 
Police and the evidence in the case, I do not think that the 
fourteenth accused has been prejudiced by his attention not 
having been drawn specifically to the possibility of his being con- 
victed of betting before he came to No. 33, Mint Street. The con- 
viction of the fourteenth accused under S. 45 of the Act is there- 
fore set aside and he is convicted instead under S. 37 (3). The 
sentence of Rs. 75 fine, which is not an excessive punishment for 
an offence under S. 37 (3), will stand. 

The first accused abetted all the betting of his agents, and 
it is clear that these agents were expected to make bets with 
members of the public and bring the money and the betting slips 
to him. I have no doubt therefore that he is guilty under S. 37 
(3), read with S. 109, Indian Penal Code. His sentence, as an 
abettor, will be reduced to Rs. 75, the sentence awarded to the 
fourteenth accused, a principal. The sentence of imprisonment 
is set aside. 

The convictions and sentences of the other appellants are set 
aside and the fines, if paid, ordered to be refunded. 

The order as to the confiscation of the money in the hands of 
the first accused will stand, because it is quite clear that all the 
money in his possession that day was money that he had obtained 
as the result of offences committed under S. 37 (3) of the Act. 

Appeal allowed except as regards accused 5, 14 and 1- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR, Justice HORWILL. 

S. N. Vittal alias Sankar Valvekar ` .. Appellants? 
and others (Acoused 1 to 23). 
Madras City Police Act (IIT of 1888), Ss. 3, 87 (2) and (3) and 46 

—Raid on house by ‘police—Betting slips kept by occupier for his profit— 

Premises common: gaming house—Calculators, if: abettors, 
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Where on a police raid on a house, betting slips were discovered there- 
in, and¢it was found also that the person in possession as lessee of the 
house *kept the betting slips for his profit, 

Held, that the premises constituted a “common gaming house” within, 
the meaning of the Madras City Police Act. 

Where it is found that persons discovered in a common gaming house 
were there not for the purpose of gaming or betting om horse races but for 
the purpose of making arithmetical calculations of the amounts that may 
be payable to punters who had already betted, 

Held, that as such calculation is not a necessary ingredient of the work 
of a common gaming house, the ealeulators could not be convicted under 
the Act. 

Appeals against the sentences passed by the Court of the 
Chief Presidency Magistrate, Egmore, Madras in C.C. No. 1999 
of 1941. 

K. 8. Jayorama Atyar and B. T. Sundararajan for Appel- 
lants. 

The Crown Prosecutor (P. Govinda Menon) on behalf of the 
Crown. 

The Court delivered the following 

JUDGMENT.—For a very long time the Assistant Commis- 
sioner of Police, Southern Range, Madras had been watching the 
activities of the Ist and 2nd accused in connection with what 
was known as the Aryan Sports Club; and when he thought he 
had received sufficient information about the doings of these 
accused and their organization he arranged that a number of 
police officers should join with him and raid the present premises 
of that organization in No. 7, Second Street, Ibrahim Sait 
Colony, Egmore. Constables who had been stationed at that 
house from the early morning had seen numbers of people com- 
ing and going. When the first police party forcibly entered the 
house, they met with some resistance, and persons inside attempt- 
ed to gêt away by forcing themselves past the police officers. 
Two persons, the second accused and another who was acquitted 
in the lower Court, succeeded in escaping; but with the assistance 
of other police officers all those found inside the house were 
rounded up and charge-sheeted before the Presidency Magistrate. 
During the course of the search the police found large quantities 
of materials used in connection with betting on horse racing, a 
long list being given in the evidence of P.W. 1, amounting to 
about 150 articles or groups of articles. The lst and 2nd ac- 
cused were charged under S. 87 (2) and S. 45 of the Madras 
City Police Act as being the persons who owned or occupied the 
house and used it for the purpose of betting on horse races. All 
the other accused were charged under S. 37 (8) with being 
found gaming on horse races and under S. 46 with gaming or 
being present for the purpose of gaming in a common gaming 
house. The Ist and 2nd aceused were sentenced to two months’ 
rigorous imprisonment each, while the other appellants were 
sentenced to fines of Rs. 100 or Rs. 150 each. Some other per- 
sons were charged as being connected with this association for 
the purpose of gaming; but they were acquitted on the ground 
that they were not present on the day on which the raid was 
made. It is not quite clear why they were acquitted. If, as 
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the Magistrate held, they were agents of this business and had 
actually, been receiving bets in connection with the races thi, were 
being held or had been held at about the time when the raid 
was made, they were guilty under S. 37 (3) notwithstanding the 
fact that they were not present in the house when the raid was. 
made. All the convicted persons have appealed. 


The police have examined a number of witnesses, many of 
whom were police officers who took part in the raid on that day. 
Other persons were taken as approvers, persons who admitted 
having had something to do with that organization and who 
speak to what had been going on in that house and to the parts 
played by the various accused in that organization. Some 
witnesses were examined to show that the 2nd accused was pre- 
sent in the house on that day. Some saw him there; others 
speak to the manner in which he escaped from the house and 
very hastily engaged a taxi to take him to Renigunta, where he 
succeeded in catching the train to Poona. The 2nd accused set 
up a plea of alibi and much of the discussion in the lower Court 
related to that plea. He examined a number of persons of sta- 
tus of Poona, who supported his plea of alibi; but Mr. Jayarama 
Aiyar has very rightly not attempted to support this plea of 
this accused because the evidence against him on this point is 
overwhelming. The Assistant Commissioner and others saw 
him in the house; some others saw him outside the house; and 
the driver of the taxi which took him to Renigunta and others 
speak to his negotiations for the hire of the taxi for that purpose. 
That the taxi was used on the day when the raid was made- is. 
proved beyond all doubt by the production of petrol receipts for 
that day, showing that a large quantity of petrol was purchased. 
So the 2nd accused, like ihe other accused, has to accept the 
position that he was present at the time of the raid; and there- 
fore the only question in regard to him, as to the othersaccused, 
is whether they committed offences punishable under Ss. 37, 45 
and 46 of the Madras City Police Act. 

One of the important questions that arises in this case is 
whether this house No. 7, Second Street, Ibrahim Sait Colony, 
Egmore, was a common gaming house within the meaning of the 
definition of that expression in S. 3 of the Act. The evidence 
let in by the prosecution shows that the organization did its 
work principally outside the building. A number of agents were 
employed by either the 1st or 2nd accused or by both who accept- 
ed bets all over the city of Madras and elsewhere and brought to 
this house betting slips after the betting contracts were complet- 
ed. There—and also in other houses—caleulations were made 
after the races had been run and it was ascertained what amounts 
were due to various punters who had had dealings with the 
agents. The agents were then-paid the sums due on the win- 
ning horses and they took the money away and distributed it 
to their clients outside. P.W..3 has deposed that a number 
of accused, when told to pick up the slips with which they were 
connected, picked up the various betting slips from out of the 
bundles that lay on the floor in that house. P.W. 16 pointed 
out a number of persons who he said were agents of this organi- 
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zation, and P. W, 3 gave a list of the accused engaged in cal- 
culating the winnings due to the punters and to the agents on 
their behalf. It therefore seems probable that at the time when 
the raid was made there was no betting actually going on; but 
that does not show in itself that this house was not a common 
gaming house. For example, P.W. 3, although his evidence is 
rather bare of detail, deposes that he betted with the Ist and 2nd 
accused, though his principal business seems to have been to act 
as an agent for the organization to deal with punters outside. 


It will be noticed that the definition of a common gaming 
house falls into two parts, the second of which is included in 
brackets, because it was added to the definition of a common 
gaming house in 1986. Prior to 1929, betting on horse-races 
was not an offence at all; but in that year a definition of ‘gaming’ 
was added to the Act, so as to include wagering or betting on a 
horse-race, At that time, however, no change was made in the 
definition of a common gaming house; and it is argued by Mr. 
‘Jayarama Aiyar that the definition of a common gaming house, 
until it was extended in 1936, did. not include a place in which 
betting slips were kept or used; and that the only offence punisha- 


ble before 1936 in connection with horse racing was betting on - 


horse-races, punishable under S. 37 (2) and (3) of the Act. I 
find, however, that Cornish, J., in In re Subbiert which was a 
case decided in 1934, before the definition of a common gaming 
house was extended, took it for granted that a house in which 
betting slips were found was a common gaming house within the 
then definition of that expression in S. 3; for he proceeded to apply 
S. 48 to the facts of that case and found that because betting slips 
were found in the house, there was evidence that the house was 
being used as a common gaming house. Even if the matter were 
res mtegra, I would be of the same opinion; for by the definition 
then existing of ‘gaming’, betting slips would be instruments of 
gaming and a common gaming house then included any room or 
place in which instruments of gaming were kept or used for the 
profit of the person owning or occupying or using or keeping it. 
So that if a person used a house for keeping betting slips for 
his profit, then the building in which he was operating would 
eome under the definition of a common gaming house. Mr. 
Jayarama Aiyar argues that since the part which was addcd to the 
definition in 1936 deals exclusively with horse racing, it is an 
indication that the Legislature did not intend that the first part, 
which was in existence before 1936, should be applied to horse 
racing; but the learned Crown Prosecutor has pointed out that 
the portion added was necessary, even though a house in which 
betting slips were kept was a common gaming house; for under 
` the definition of a common gaming house as it stood before 1936, 
a house in which mere betting on horses took place would not be 
a‘common gaming house, as it was then a necessary function of 
a common gaming house that instruments of gaming should be 
kept there. I therefore hold that the first part of the definition 
of a common gaming house also applies to horse racing and that 
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Vittal, therefore the keeping of betting slips in a housé for the gwner’s 
dn re, profit makes that house a common gaming house. . 


The evidence discloses that while a search was being made, 
betting slips were found in an almirah inside the house and these 
were not then being used as a basis for calculations. If an 
agent merely brings his betting slips into a house in order that 
calculations may be made and he then takes them away again, it 
could hardly be said that then betting slips were kept in the 
house, but when slips are taken and placed in an almirah—not 
for immediate use, but for future use,—then' it is clear that they 
are kept there. If those betting slips were kept there, then the 
house could be presumed to be a common gaming house; for 
under S. 43 of the Act the fact that these things were fouttd 
there would be evidence that the house was used as a common 
gaming house. Moreover, even though the prosecution evidence 
shows that the principal business of that day was the calculation 
of winnings and the distribution of money to the agents, it is not 
at all certain that betting never took place there. The betting 
slips that were found on the floor were all initialled, whereas the 
slips kept in the almirah were not, unless at the end of the add- 
ing up of the amounts of the various slips, the letters ‘O.K.’ 
are the initials of an agent, which there is no reason to think was 
the case. In either view of the matter, therefore, whether be- 
cause of the definition of a common gaming house and the pre- 
sumption, if it may be so called, arising under S. 43 of the Act 
or whether because of the evidence of P.W. 3, this house, No. 7, 
Second Street, Ibrahim Sait Colony, Egmore, was a common 
gaming house. 

It does not however follow that because this was a common 
gaming house, all the persons engaged therein would be guilty 
under S. 87 (2) or S. 37 (8) of the Act, or under Ss. 45 and 
46. Although their mere presence in the house is evidence of 
their being there for that purpose under S. 43 of the Act, the 
definite evidence let in by the persons who admitted having con- 
nections with this organisation that at the time of the raid the 
persons who were there were not there for the purpose of gaming 
or betting but for the simple purpose of making calculations or be- 
ing paid what was due to them or their clients, rebuts the sta- 
tutory evidence. In Criminal Appeals Nos. 367 and 376 of 
1941 I held that calculators were not guilty of any offence. The 
facts of that case are different from the present case, in that here 
there is a common gaming house used as the headquarters of the 
organization. But although calculating is an essential part of 
the organization of the Aryan Sports Club, it is not a neces- 
sary ingredient of the work of a common gaming house. So 
that even in this case persons who were merely calculating were ` 
not, I think, guilty of any offence. This would mean that 
accused 6, 12, 13, 15, 19; 20; 22 and 23 should have been acquit- 
ted. The 22nd accused has another just ground for appeal; 
and that is that he was a gardener of the house and not likely 
therefore to have been in the house for the purpose of betting 
or having anything to do with betting transactions other than 
that on which he appears to have been engaged, namely, that of 
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calculating. Their appeal is therefore allowed and their con- 
victiens and sentences set aside. The fines that they have paid 
should be refunded to them. 


The remaining accused were found to have been convicted 
with actual betting in some way or other, presumably as agents. 
Some of them have been definitely pointed out by witnesses as 
being agents, while others proved their complicity by taking up 
betting slips from those on the floor in answer to the direction of 
the police to them to pick up the slips with which they were 
connected. These accused were therefore properly- convicted; 
both under S. 37 (3) and under S. 46. ‘The sentences are very 
inadequate. The evidence shows that huge profits were made 
from these betting transactions, several thousands of rupees as 
profits being made on each race. It is a well-known fact 
that agents have many other means, too, of making a profit out 
of the man in the street with whom they are dealing. A fine of 
Rs. 100 or Rs. 150 is therefore no deterrent at all; these accused 
should have been sent to jail. As I have had frequent occasion 
to observe, crime is indeed a very profitable business in Madras, 
except for the very poor. 


If, as I have found, the house that was raided was a com- 
mon gaming house, then there can bé no doubt at all that the 
first accused was guilty under S. 45 of keeping and using a com- 
mon gaming house. He has been proved to have been the lessee 
of the house; and the evidence very definitely shows it is he 
who, for the most part, now organizes and conducts this club. 
If, however, no betting on horse races took place within the 
house, but was done entirely outside by the agents, he would not 
be guilty under S. 37 (2), but under S. 37 (8) read with S. 109, 
Indian Penal Code. As, however, I have held that betting did 
take place in the house he was rightly convieted under S. 37 (2) 
of the Act. In any event, whether he was properly convicted 
under S. 37 (2) or not, it is certain that the sentence of two 
months’ rigorous imprisonment is not excessive. 


The evidence against the second accused is certainly not as 
strong as against the Ist accused; and a very strong plea has 
been made on his behalf. The evidence shows that at the in- 
ception it was the second accused who was running this Aryan 
Sports Club. Both he and the Ist accused, who is his young 
brother-in-law seem to have come to Madras for the express pur- 
pose of running this organization, for it is certainly strange 
that a young man of Poona, like the 1st accused, should come to 
a College in Madras for the purpose of study. However, P.W. 
16 who was a former agent of the club, while saying that the club 
is owned by the 2nd accused, says that ‘‘in 1939 he was conduct- 
ing the business and not now. Accused 2 comes and stays with 
aceused 1; but he did not do anything connected with the busi- 
ness’, P.W..13 says that he was a punter and had had dealings 
with the 25th aceused, who was an agent of the Aryan Sports 
Club. He deposes that as he was not quite certain about the 
good faith of this institution, the 25th accused offered to take 
him there, and he did so. Both the Ist and the 2nd accused. 
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told -him that he. might: safely lay bets and that there. was: no: 
diffeulty,about money: The evidence shows that at the tinte of 
the raid the 2nd accused was discussing bees this very agent, viz., 
the 25th accused, about some payment. Jayarama | Aiyar 
contends that it ‘has not been said that the ein ka related toa 
payment due ona horse’ race. ‘That is true, but the house. 
was full'of agents who had come to discuss. ‘payinents of money ;- 
and it is most unlikely that. the 25th accused and the 2nd ae- 
cused weré then sitting there discussing a payment unconnected - 
with the ‘purpose for which so many persons had gathered there. 
It is ‘also improbable that the 2nd accused would leave Poona 
during Christmas and ‘spend the whole of it in Madras with his- 
brother-in-law on a friendly visit. The fact that’ he was orig? 
nally entirely managing the business himself and was subsequent- 
ly paying visits to the house from time to time makes it very 
difficult to resist the conclusion that he was still connected with 
and conducting the business in conjunction with the lst accused. 
At first, the business néeded the undivided attention of the 2nd 
aècuseđ; but as the” Ist accused, a young man of 22, gained ex- 
perience, it became less and less necessary for the Ond accused 
to spend a long time in Madras personally supervising the busi- 
ness. I have no doubt, therefore that the’ 2nd accused was at 
least as much connected with the organization as the 1st accused’ 
although the details of the business may have been -left to the 
lst accused. ‘The 2nd accused was therefore properly convicted“ 
and the sentence-is certainly, not excessive. 


In the result, except'in the case of accused 6, 12, 18, 15, 19; 

20, 22 and 23 the appeals are, dismissed. The ancillary orders 

made: by the: Magistrate in -conncetion with the confiscation and 

the reward are affirmed- 

Except in the case “of accused. 6, 12, 13, 15, 19, 20; 22 and 23, 
TK. C, Appeals dismissed. 
JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice WADSWORTH AND MR. JUSTICE 

PATANJALI SASTRI. 

Vadakkunnadhan Devaswam Utama, His Highness 
- the Maharaja of Cochin, by recognised agent the ' 

erek) to the Government of ‘Cochin we A ppellant® 

(Apli. -Respt. -decree-holder) 





“10, | 
Perali Kunnath Tarwad Karnavan and Manager. 
` Madhava Menon a, Respondent (Respt.-Petr., 6th deft). 
Madras Agriculturists? Relief Act. (IV of 1938), 8. 15—Order scaling 
down decree for rent—If appealable. 


` A proceeding under S. 15 of Act IV of 1938 for the ainendinent or dis- 
chargo of a decree for rent is not a proceeding in execution, but a special 
proceeding under a special statute and in the absence of any provision im 
that statute for a right of appeal no appeal lies.. 


Appeal against the order ‘of the District Court of South Mala- 
bar in A.S. No. 343 of 1938, preferred against .the order of the 


*A.A.A.O. No. 220. of 1939. ` Í ' 21st January, 1942. 
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Court of the District Munsif of Ottapalam in E.A. No. 672 of 
1938, Gn O.S. No. 127 of 1936). 


T. R: Venkatarama Sastri and T. V. Rajagopalan fi Ap- 
pellant. 


C. Umikanda Menon for Pesona. 
The Judgment of the Court was delivered by 


Wadsworth, J-—The appellant is the Secretary ‘to the Gov- 
ernment of Cochin in his capacity as jenmi of certain lands in: 
British India. For these lands he obtained a decree for rent for 
the period from 1930 to 1935: The tenant filed two applications 
under Madras Act IV of 1988, one purporting to be under Ss, 15 
ahd 16 of the Act praying the Court to receive a deposit of the 
last two years’ rent and cancel the arrears embodied in the de- 
cree and the other purporting to be under S. 19 of the Act to 
record satisfaction of the decree. by reason of the discharge to be 
ordered under the connected petition. The trial Court held that 
the deposit made fully discharged the arrears of rent for the two 
prescribed faslis and having accepted the deposit, it. directed full 
satisfaction of the decree to be recorded. Against this latter order 
an appeal was filed before the learned District Judge who took 
the same view of the kanom document as that taken by the trial 
Court and dismissed the appeal. A second appeal has been pre- 
ferred as against the, appellate order under S. 47 of ‘the Civil 
Procedure Code and a preliminary objection has been taken that 
no appeal lies 


The Full Bench in Nagappa Chettiar v. Annapooram Achi, 
were concerned with an appeal: from an order under S. 19 of the 
Act relating to a deeree for a debt. The learned Judges held 
that the rule providing an appeal was ultra vires and that the 
decision in Pakkiri Muhammad Tharaganar v. Syed Sahib, was 
right itt so far as it holds that an order under S. 19 of the Madras 
Agriculturists’ Relief Act is not appealable under S. 47 of the 
Code of Civil Procedure, even though an execution application 
be pending at the time. It was pointed out that when dealing 
with applications under S. 19, the Court was not acting in exe- 
cution, its function being merely to apply the provisions of the 
Act to decrees against persons who are entitled to relief under 
the Act. It has been argued by Mr. Venkatarama Sastriar for 
the appellant that this decision has no application to the present 
ease. We have on several occasions pointed out that S. 19 in terms 
applies only to a decree for the repayment of a debt and this 
‘does not having regard to the definition of ‘debt’ in the Act in- 
elude a decree for rent. We pointed out, however, in Ramadoss 
Reddier v. Munuswamt Reddiar®, that a procedure analogous to 
that laid down in S. 19 has necessarily to be applied to decrees 
for rent in order to give effect to the provisions of S. 15 (1) of 
the Act which requires that on the performance of certain acts 
rents outstanding on the date of the commencement of the Act 
shall be deemédd to be discharged whether the rent be due as such 
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or whether a decree has been obtained therefor. One of us sit- 
ting separately has in Venkata Rajagopala Krishna Yachendra 
Bahadur Varu v. Venkata Seshacharlu', following this decision, 
held that an application for relief under S. 15 by the amendment 
or discharge of a decree for rent has to be made to the Court 
which passed the decree, as is the case with an application under 
S. 19. Another of us in an unreported case, A.A.O. No. 298 of 
1940 has applied the principle of the Full Bench decision that the 
proceedings under S. 19 are not proceedings in execution covered 
by S. 47 of the Code of Civil Procedure, to proceedings under S. 
15, with the consequence that no appeal lies from an order refus- 
ing relief under that section in the case of a decree. 


Mr. Venkatarama Sastriar has argued that, whereas in res- 
pect of a decree for a debt a special procedure is laid down in 
S. 19 for the amendment or satisfaction of that decree in accor- 
dance with the provisions of Act IV, no such procedure is laid 
down for a similar process in connection with decrees for rent 
in S. 15. He concedes that when under S. 19 a procedure has 
been laid down without any right of appeal, it would be wrong, 
as the Full Bench has held, to graft a right of appeal on to that. 
procedure either by rule or by treating the special procedure as 
one in execution. He contends, however, that under S. 15 the 
right is given but no procedure for implementing that right in the 
case of decrees is laid down, so that an aggrieved party is neces- 
sarily thrown back upon the ordinary procedure, which is the 
procedure in execution and therefore he must necessarily get the 
executing Court to record satisfaction of the decree which is 
deemed to be discharged by the process contemplated in S. 15 of 
Act IV. That, no doubt, is a very arguable point of view, but it 
seems to us to run contrary to the line of decided cases relating 
to this Act. The view taken by the Full Bench clearly is that the 
statutory procedure for the amendment of a decree in order to 
give effect to the scaling down provisions is not a procedure in 
execution at all and that proceedings under the Madras Agricul- 
turists’ Relief Act for the amendment of a decree or recording 
satisfaction of a decree are independent proceedings to which S. 
47 of the Code of Civil Procedure can have no application. It. 
would in our opinion be anomalous to hold that when the proce- 
dure explicitly laid down for decrees for debts is not a procedure 
in execution, the analogous procedure which we have approved 
tor decrees for rent is a procedure in execution, and to hold so: 
would, of course, involve the consequence that the procedure in 
each case would have to be worked out not by the Court which 
passed the decree but by the executing Court, which is not the 
process contemplated by S. 19. Having regard to the cases cited, 
while recognising 'the possibility that a different view might have 
been taken from that which the Courts have taken, we feel con- 
strained to hold that a proceeding under S. 15 for the amendment 
or discharge of a decree for rent is not a proceeding in execution 
but a special proceeding under a special statute, and that, in the 
absence of any provision for a right of appeal, no appeal lies. 





1. (1941) 2 M.L.J. 655. 
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We have been asked to treat this appeal as a revision peti- 
tion, ebat in our opinion there are no grounds for interference in 
revision. The Courts below have taken a view of the effect of 
the instrument which certainly cannot be deemed to be unreason- 
able, although it is, perhaps, not the only view which might be taken. 
But there is no error relating to jurisdiction. The appeal is 
therefore dismissed with costs. 


K.S. adana Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justices HORWILL. 
S, N. Vittal and others ... Appellants* (Accused 1 to 3). 


Madras City Police Act (III of 1888), S. 51—Failure to pay the money 
promised on a bet on horse race—When offence under 8, 51. 


What is punishable under S. 51 of the Madras City Police Act is fraud, 
unlawful device, or malpractice in betting or gaming 1.6., the fraud must 
be during the betting or gaming and not prior to or subsequent to it. 


Where a betting had taken place before the race was won and the pay- 
ing over of the money was no part of the betting the failure to pay the 
money that was due is not a malpractice or fraud at all—still less an un- 
lawful device and cannot therefore constitute an offence under S, 51 of the 
City Police Act. 


Rex v. Bailey, (1850) 4 Cox C.C. 390 and Rex v. Governor of Briston 
Prison, Ex parte Sjoland and Metzler, (1912) 3 K.B. 568, applied, 

Appeal against the order of the Chief Presidency Magistrate 
of the Court of the Presidency Magistrates, Egmore, Madras in 
O.C. No. 2000 of 1941. 

B. T. Sundararajan for Appellants: 

C. D. Venkataramanan on behalf of the Crown. 

The Court delivered the following 


JuncMent.—The three appellants have been convicted and 
fined by the Chief Presidency Magistrate, Madras, under S- 51 
of the Madras City Police Act for winning from the complainant 
money by means of fraud or malpractice in betting. 


The case of the complainant is that he betted with the ap- 
pellants, that the horse on which he had bet won and that although 
he thereby became entitled to be paid the money promised by the 
appellants on the bet, they did not pay him. He complained to 
the police; and the present case was brought against the appel- 
lants under the City Police Act. 


S. 51, makes it clear that what is punishable under that see- 
tion is fraud, unlawful device, or malpractice in betting or gaming 
ie., the fraud must be during the betting or gaming and not prior 
to it or subsequent to it. It seems to me that a breach of contract 
such as the appellants committed by not paying over money that 
was due to the complainant is not a ‘malpractice or fraud at all, 
still less an unlawful device, but even if the failure to pay the 
money could be described by any of those expressions, the fraud 
or unlawful device or malpractice would be in the fulfilment of 
the contract and not in the actual betting itself. The betting had 
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taken place before the race was won; and the paying over,of the 
money was no’ part of the- betting. Playing with a marked*eard 
or loaded dice would come under the section; but not anything 
that occurred after ‘the play or betting had ‘ceased. -If a man 
were induced to bet by one who had no intention of paying- any- 
thing even if the horse backed should win, the man’ accepting the 
money would be guilty of cheating, but the ‘appellants were not 
charged with that offence, and there i is, no reason to think that at 
the time they accepted. the money from the complainant, they had 
no intention of paying the winnings to hint even though the horse 
that he had backed, should win the race. 

Two English cases have-been referred to. They are both 
relevant to the question we are considering; because the bettie 
law in England is very much the same as it is in the City of 
Madras. S 17 of the Gaming Act, 1845 (8 & 9 Vict. e. 109), is 
very similarly worded to S. 51 of the Madras City Police’ Act. 
The question has been discussed in Rex v. Bailey! and. Rex v. 
Governor of Brixton Prison, Ex parte Sjoland and Metzler? 
and it was emphasised there that the fraud or malpractice 
must be in the actual betting or gaming itself. 


The appellants did not therefore commit any act punishable 
under S. 51 of the City Police Act. The appeal is consequently 
allowed and the conviction and:sentence set aside. The- fines paid 
will be refunded. oe’ 

KS. . r Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Tre HOoNBLE SIR ALFRED ‘Henry LIONEL Lacs, : 
Chief Justice AND MR. JUSTICE KUPPUSWAMI ANYAR. 4 


Sreekakulam Seshamma by Hower of Attorney agent 


Gunda Eliah ... Petitioner* (1st ereditor) 
v. 
The Debt Conciliation Board, Nandyal and 
others sai Respondents (Debtors) 


Madras Debt Conciliation Act (XI of 1936), Ss. 4, 9 (a) and 17—Dis- 
missal of application by co-parcener for conciliation of his own debts—No 
bar to subsequent application by joint family for settlement of ali its debts 
—Defective petition returned and re-presented after rectification—Period of 
12 months under §. 17—Commencement, 


The dismissal under S. 9 (a) of the Debt Conciliation Act of an applica- 
tion by one member of a joint family for the settlement of his own debts 
docs not preclude the joint family subsequently applying for a settlement 
of all the debts of the family. | 

Where a debtor’s petition under S. 4, dated 3rd June, "1940, and actually 
presented on that date was returned as the’ father of the petitioners. who was 
joint with them had not joined in the, application, and was re-presented on the 
14th: June, 1940, with the omission’ rectified, the ‘period of twelve ‘months 
after which the "petition must be dismissed under 8. 17, if no conciliation 
has taken place must be computed as commencing on the 14th June, 1940 
only when the petition was in order and not the date on which the applica- 
tion: was actually made. 





1. (1850) 4 ‘Cox, C.'C. 390, 
2. (1912) 3 K.B. 568. 
*C.M.P. No. 5781 of 1941. ' 8th December, 1941. 
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P¢tition praying that in the circumstances stated in the affi- 
davit® filed therewith, the High Court will be pleased to issue a 
writ of certiorari calling for the entire records in D.C.A. No. 25 
of 1940 on the ‘file of the Debt Conciliation Board, Nandyal’ and 
to quash the entire proceedings in the said D.C.A: No. 25 of 1940 
as null and void. ` 


A. Bhujanga Rao and D. R. Krishna Rao for Petitioner. 


The Government Pleader (K. Kuttikrishna Menon) for Res- 
pondents. f 


The Order of the Court was made by 


The Chief Justice—On the 11th June, 1941, the respondent 
Board granted to the second, third and fourth respondents a cer- 
tificate under S. 18 of the Madras Debt Conciliation Act, 1936, 
to the effect that the petitioner in the present proceedings had 
refused a reasonable offer by his debtors. The petitioner asks-for 
the issue of a writ of certiorari quashing this order. He says that 
the petition which the second, third and fourth respondents filed 
for the settlement of their debts did not lie as a previous applica- 
tion had been dismissed, but that in any event the Board had 
no power to grant the certificate, because more than twelve months 
had elapsed after the date of the filing of the application. When 
the facts are investigated it is quite clear that the petitioner is 
not entitled to the order which he seeks. 


The application before the Board was for the settlement of 
the debts of the joint family of which the second, third and fourth 
respondents were members. There was a previous application and 
it was dismissed under S. 9 (a) on the ground that the Board did 
not consider it practicable to effect a settlement of the debts. This 
application was filed by the fourth respondent. It was not an 
application for the settlement of the debts of the family but for 
the settlement of his own debts. The dismissal of this application 
did not preclude the joint family applying for a settlement of all 
the debts of the family. This disposes of the first plea raised by 
the petitioner. 


With regard to the second plea, the facts are not correctly 
stated in the affidavit which has been filed in support of the peti- 
tion, but they are to be gathered from the affidavit filed in reply 
by the chairman of the Board and from the endorsements on the 
petition filed by the second, third and fourth respondents for the 
settlement of their debts. This petition is, dated the 3rd June, 
1940, and was actually presented to the chairman on that date. 
He directed it to be placed before the Board, which met the follow- 
ing day. It was then discovered that the father of the petitioners, 
who is joint with his sons, had not joined in the application and 
the petition was returned to those filing it in order that this omis- 
sion might be rectified. ‘The petition. was re-presented to the 
Board on the 14th June, 1940. The certificate granted to the 
second, third and fourth respondents was issued on the 11th June, 
1941, that is within. twelve months of the date when the petition 
was re-presented to the Board. The learned advocate in support 
of the present petition says that as S. 17 speaks of the date of 
the application under S. 4, the twelve months must be deemed to 
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have commenced from the date when it was first presented, pame- 
ly, the 8rd June, 1940. It is said that that must be taken bo be 
the actual date of the application, As the petition was not in 
order and had to be returned this argument cannot be accepted. 
In these circumstances the date of the application must be deem- 
ed to be the date when the petition was re-presented. 

The petition will be dismissed with costs in favour of the 
first respondent. 

KS. = Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PATANJALI SASTRI. 


S. Berumull Sowear ~ a. Appellant® (PIFS 
v. : : 
P. Velu Gramany . Respondent (Deft.). 


Civil Procedure Code (V of 1908), S. 151—Inhovent powers—A pplica- 
tion for certified copies of decree and judgment rejected as copy stamps were 
not deposited within time—Restoration petition if can be treated ag conti- 
nuation of original application for computation of time for filimg appeal. 

A Court has power to treat a petition for restoration of an application 
for copies (of decree and judgment) dismissed for default in depositing copy 
stamps within the time allowed, as a continuation of the original applica- 
tion. 

Ramanuja Atyangar v. Narayana Aiyangar, (1895) I.L.R. 18 Mad. 374, 
followed. 

Time for filing an appeal can be computed on the basis of the applica~ 
tiong for copies originally filed 

Appeal against the decree of the Court of the Principal City 
Civil Judge, Madras in O.S. No. 3844 of 1939. 

E. P. Ramakrishna Aiyar and C. R. Venkatachala Aiyar for 
Appellant. 

A. Nagarajan and A. Viswanathan for Respondent. | 

The Court delivered the following 

Jupament.—This appeal arises out of a suit brought a the 
appellant in the City Civil Court to enforce an equitable mort- 
gage. 

A preliminary objection is taken to the iaintamability of the 
appeal on the ground that it is barred by limitation. The decree 
oi the Court below was passed on the 28th August, 1940, and the 
application for certified copies of the decree and judgment was 
made on the 29th August. The requisite copy stamps were called 
for on the 26th September, but as they were not deposited in time, 
the application was rejected on the 30th of the same month. A fresh 
application for copies was made on the 2nd October. A petition. 
to restore the original application was also filed-on the 3rd Octo- 
ber. The Court below after hearing the objections of the respon- 
dent passed an order on the 11th October, that copies be granted’ 
on the original application with a note thereon that they were 
granted in pursuance of the petition to restore the original ap- 
plication which had been rejected. The requisite stamp papers. 
were deposited on the same day and the copies were delivered on 
the 21st October. It is not disputed that if the time preseribed 
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for filing the appeal is computed on the basis of the application 
originally filed, this appeal preferred on the 28th Octobar, would 
be in time; but it is urged that the Court below had no power to 
restore the original application after it was rejected on the 30th 
September or to treat the fresh application filed on the 2nd Octo- 
ber as a continuation of the original application. It is pointed 
out that r. 129 of the Civil Rules of Practice which provides that 
if the required stamp papers have not been deposited within the 
time preseribed in the rule, the application shall be struck off is 
mandatory and that there is no provision in the rules for the 
restoration of an application so struck off. The appellant, on the 
other hand, contends that the Court below had the power to pass 
the order, dated 11th October under O. 9, r. 9, read with S. 141, 
Civil Procedure Code and that, even if these provisions are not 
applicable,. it had inherent jurisdiction under S. 151 to treat the 
subsequent application as a continuation of the original applica- 
tion if it was satisfied that there was sufficient cause for non-de- 
posit of the stamp papers required, and reliance is placed on the 
decision of this Court in Ramanuja Aiyangar v. Narayana Aiyan- 
gari, which certainly supports the contention. There also an ap- 
plication for copies was struck off under the copyist rules for non- 
deposit of the required stamp papers, and a petition was put in 
for restoration of the previous application which was ordered and. 
copies were granted. It was objected that an appeal filed with 
the copies so obtained was barred by time but this Court held that 
the later application must be considered to be a continuation of 
the previous application for the purpose of computing the time 
prescribed for filing the appeal. No doubt the judgment does not 
state under what provision the Court has the power to treat a 
petition for restoration of an application for copies dismissed for 
default as a continuation of the previous application, but the de- 
cision clearly concludes the point in favour of the appellant. The 
preliminary objection therefore fails and the appeal must be held 
to have been preferred in time. 

{Then His Lordship dealt with the case on the merits and 
modified the decree of the trial Court.] 

KS. . — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—Mr. Justice ABDUR RAHMAN. 
Subba Nayakkar and another .. Appellants* (Defés.) 
v, 
Akkammal i .. Respondent (Plaintif). 

Easement right—Rights of ownership asserted over the same property 
—Inconsistent claims—Claim of more rights will not extinguish casement 
already acquired. . 

A claim of ownership of property over which an easement right had 
already matured in favour of the claimant would be insufficient to destroy 
the easement. The allegation that the right was being enjoyed as a public 
right or a right” in gross after the easement had been acquired could not 
equally do so, 
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Appeal against. the decree of the Court of the Subordinate 
Judge of Dindigul in Appeal Suit No. 46 of 1937 preferred 
against, “the decree of; the Court of the District Munsif of Palni 
in 0.8 . No. 140 of 1936. ` 


B. Yarama Rao and.P. N. Appuswami Atyar for Appellants. 
T, V. Muthukrishna, Atyar for Respondent. 
The Court. delivered .the following.. 


‘Jupement.—The' other claims made in the-suit, a of which 


this appeal arises, having becn: decided against the plaintiff, the 


only point: to decide now is whéther the “plaintiff has succeeded 
in establishing her right of easement on the western space lying 
to the north of the defendant’s house and abutting on the Union 
lane near the line marked AG in the plan Ex. Kal. The plaih- 
tiff’s suit was totally dismissed by the District Munsif of Palni 
but an appeal to-the Subordinate Judge of Dindigul was partially 


‘allowed and the plaintiff was found to have ‘established her right 
‘of way ‘in regard to the plot indicated above. The defendant 


appeals and contends that the decision of the learned Subordi- 
nate Judge. decreeing’ ‘the plaintiff’s right of easement to the 


‘disputed plot is incorrect. The question to ‘decide is whether it 


is so. 

It is undoubtedly true that the plaintiff came to Court with. 
two ‘inconsistent allegations claiming both ownership and, in the 
alternative, easement in regard to the same plots. That they 
were inconsistent yet capable of bemg put forward, may be, in 
view of the decision of the Full Bench of this Court in Subba 
Rao v. Lakshmana Rad! taken as no longer open to question.. The 
Code, of ‘Civil Procedure permits | inconsistent pleas to be raised 
after all. It has been ,cqually settled that if a person begins 
to assert that he is, the owner of a plot over which his right of 
easement has not. matured, he may not succeed in establishing 
ownership but would, nonetheless, lose, on account òf his claim, 
the right of éasément’ for which "he was prescribing. ‘And this. 
because he could not hold the property both adversely as a com- 
plete owner and as the holder of a-dominant tenement where he 
claims only certain limited rights by way of an easement and 


recognises the proprietory rights of the servient owner in the 


tenement: In delivering: the judgment of the, Court, Sir Murray 
Coutts Trotter, C.J., observed as follows: 

“The learned Judges in Konda Reddi v. Ramasami Reddìiz seem to 
imply that the assertion of ownership during the period of user is not fatal 
to the success of a claim to an easement. To this proposition we cannot 
assent., Our opinion is that while the mere putting forward of a wider 
claim in legal” proceedings is not conclusive against a right of easement, 
yet the question {quo animo egerit, to what purported: character are the acts 
‘of user to be ascribed is one which the Court must answer”? s ~ 


They followed the decision in Lyell v. H ahe” which laid down 
‘that, © ` 


“acts done during the statutory period which are only referable to a 


easement” 


purported character ‘of, owner cannot validate a subsequent claim to an 
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Nothing was said by the learned Chief Justice in the above 
mentjofied case that might lead to the conclusion that an asser- 
tion of ownership, after the period of user has matured into an 
easement, would be fatal to the right already acquired. 

Learned counsel for the appellant contends that the claim 
as to ownership of the plot in dispute was not only made by the 
‘plaintiff for the first time in her plaint presented in March, 1936 
but that she had been doing so since June, 1935 and this would 
be sufficient to extinguish her claim in regard to easement. The 
lower appellate Court finds as a fact . that the plaintiff had been 
exercising her right of way on the plot in dispute for about 24 
years before the letters and petitions containing the plaintiff’s 
assertion of ownership were written and made. This is a find- 
ing of fact which the lower Court was entitled to arrive at and 
must be accepted by me in second appeal. Whether the claim 
made in 1935 can be destructive of the easement, if one had been 
already acquired by the plaintiff as the lower appellate Court 
finds it to have been done, is the next question which deserves 
consideration. 

When a person claims a right in a property by way of an 
easement, he is Claiming a much lesser right than ownership. If 
the right of easement is acquired, the dominant owner becomes 
entitled to certain rights only and the remaining rights still con- 
tinue to vest in the servient owner. What prevents the domi- 
nant owner from acquiring the rest of the rights by adverse 
possession for instance, I am unable to follow. Nor can I see 
why should his attempt to claim the rest of the rights nee vt, 
niec clam, Nec precario (which may also involve the assertion that 
he is holding them in his own right) necessarily lead one to con- 
clude that the rights previously acquired have, by his subsequent 
conduct in attempting to acquire more, come to an end. What- 
ever was already acquired would remain his—what remained to 
be acquired may not be his at any time. But an attempt to get 
his remaining rights cannot be held to extinguish the rights 
which had been already acquired. These could only be lost by 
surrender, abandonment, ete., and the attempt to get: more is not 
one of the recognised methods by which the rights already ac- 
quired could cease to exist. I must therefore hold that a mere 
claim to hold the property as an owner cannot result in the 
plaintiff being deprived of her existing rights. 

It was disputed at the bar that there was no proof that the 
plaintiff had been exercising her right of way on the western 
plot, as required by &. 15 of the Indian Easements Act, with 
the intention of acquiring an easement and that if the property 
was being enjoyed by her either in the assertion of ownership or 
even on the basis of a general publie right she could not be held 
to have exercised her right of way as an easement, that is, with 
the intention of acquiring it by way of an easement. As already 
stated, if the plaintiff could be shown to have been exercising her 
right of way Bon 1911 tọ 1935 as an owner, her claim to an 
easement should have failed. There is no proof, however, of 
that fact. Relying on the documents Ex. B, Ex. C, Ex. D, and Ex. 
E, it was claimed that the same consequences should follow if 
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a person is found to have been exercising a right of way on the 
basis of,a general public right and not in tHe exercise "of the 
private Tight which she now claimed. There is’ again no- proof 
of the fact that she'had exercised: the right of way between 1911 
and 1935 on that basis and not on the ground of easement. There 
is nothing in the record to show that she ever asserted a general 
publie right before 1935. In the absence of any allegation as to 
any licence or agreement, if the plaintiff is found to have been 
using a way over the plaintiff’s land, openly, peaceably and as 
of right, for over the statutory period as she is found to have 
been, she must be held to have acquired an easement in respect 
of that right. In the absence of any allegation of ownership 
during that period, her user must be regarded to have been with 
the animus of enjoying the easement as such, in the defendant’s 
land. 


Even in the letters to which WA En was made by learned 
counsel for the appellant, the right was claimed by virtue of be- 
ing a dominant owner in respect of the servient tenement belong- 
ing to the defendant and not independently of it; that is to say, it 
was not being claimed. as a right in gross but as an easement. 
This is very different from the claim of ownership. A right in 
gross is claimed by a person irrespective of any land of which he 
is possessed, but contains no claim of ownership in the corpus 
of the property. It cannot therefore be treated in the same 
manner as a claim of ownership has been. But even if it were 
otherwise, when I have found that the allegation of ownership 
after the right had matured into an easement would be insuffi- 
cient to destroy the easement, the allegation that it was being 
enjoyed as a public right or a right in gross after the easement 
had been acquired could not equally do so. It cannot stand in 
a worse position than that of the claim of ownership. 


The lower appellate Court has, after a full consideration of 
all the evidence and circumstances, found that ‘‘the said portion 
(referring to the plot now in dispute) was being used as a path- 
way for over 20 years prior to the suit and even prior to 1935” 
and that ‘‘inmates of the plaintiff’s house were going along the 
western arm in the Union lane”. I take that finding to imply 
that the right of way over the defendant’s property was being 
exercised by the inmates of the plaintiff’s house for its beneficent 
enjoyment with the animus of acquiring a right over the defen- 
dant’s property. 


In this view the decision of the lower appellate Gauss is 
right and must be upheld. The appeal consequently fails’ and 
is dismissed with costs. 


I may in the end add that the gate constructed by the dé- 
fendant was not ordered by the lower appellate: Court to be 
closed. Nothing in this judgment should be construed to imply 
that: I have done so. It will remain but will not affect the 
plaintiff’s right of way over the plot now in dispute. 


(Leave refused). R . - 
` K.C. — Appeal dismissed. 
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IN a HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kine. M 


Pottiswami, alleged partner of .. Petitioner” (Respt.) 
Pottiswami and Brothers 
v. 
Sait Sulaiman (Mitta) .. Respondent (Petr.) 


Civil Procedure Code (V of 1908), O. 21, r, 50 (2)—Decree transfer- 
red to another Court for execution—Question as to lability ofi 
person alleged to be partner of defendant firm—Court which passed the 
decree alone has jurisdiction to decide. 

O. 21, r. 50 (2), Civil Procedure Code, contemplates what is in effect 
the trial of a suit in which the person against whom execution is sought 
may contest not only his own liability as a partner of the judgment-debtor 
firm but the plaintiff’s claim upon its merits. The adjudication of ques- 
tions of this kind is limited to the Court which passed the decree and the 
Court to which it has been sent for execution has no jurisdiction to decide 
them. 

Kalu Ram v. Firm Sheonand Rai Jokhi Ram, (1932) I.L.R, 11 Pat. 580, 
followed; Sital Prasad v. Messrs. Clement Robson Co., (1921) I.L.R. 43 
All. 394; Sanwal Das v. Collector of Etah, (1924) I.L.R. 46 All. 560 
and Bombay Co., Lid, Karachi v. Kahan Singh, (1931) I.L.R. 13 Lah. 
327 not followed. 

Petition under S. 25 of Act IX of 1887 and under S. 224 
of the Government of India Act praying that the High Court 
will be pleased to revise the drder of the Court of the Subordi- 
nate Judge of Bezwada dated 10th April, 1940 and passed in E. 
A. No. 19 of 1940 in C.S. No. 148 of 1937, on the file 
of the Court of Small Causes, Khurai. 


P. Satyanarayana Rao for Petitioner. heard 


V. V. Ramadwrat for Respondent. 

The Court delivered the following 

JupamEent.—The petitioner here is alleged = the respond- 
ent to be a partner in the firm of Pottiswami and Brothers 
against whom the respondent has a decree granted by the Court 
of Small Causes at Khurai. The decree has been transferred 
for execution to the Subordinate Judge’s Court of Bezwada, 
which Court has held that it has jurisdiction to decide the ques- 
tion of petitioner’s liability under O. 21, r. 50 (2). Petitioner 
questions the correctness of that decision. : 

If r. 50 (2) alone be referred to, the decision appears to be 
obviously wrong. ‘The sub-rule says that the decree-holder must 
apply to the Court which passed the decree. This must always 
be distinguishable in the nature of things from the Court to 
which the decree has been sent for execution and is so distinguish- 
ed in fact in both S. 42 and in O. 21, r. 10. 

The scope of O. 21, appears to be that where r. 10 applies 
ue word ‘Court’ alone is used. Where as in r. 16, r. 26 or 

. 50 it is intended that the application should be restricted to 


KA Court that tne Court is specifically referred to. The learned. 


Subordinate Judge relied however, upon Sttal Prasad. v. Messrs. 


Clement Robson and Company In that decision, which has 
*C.R.P. No. 1240 of 1940. 4th February, 1942. 
1, (1921) I.L.R. 48 AN. 394. 
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been accepted without any independent discussion in Sanyal Das 
v. The Collector of Etah! and Bombay Company Lid., Kørachi 
v. Kahan Singh,? stress is‘laid upon the overriding provisions of 
S. 42, which it is said, was intended to remove’ all questions 
arising out of the decree from the cognizance of the Court which 
passed it and had transferred it. sah 

‘This decision has however been dissented . from in Kalu 
Ram v. Firm, Sheonand Rai Jokhi ‘Ram. There the learned 
Judges pointed out that O. 21, r. 50 (2) contemplates what is 
in’ effect the trial of a suit-in which the person against whom 
execution is sought may contest not ‘only his own’ liability as 
partner of the judgment-debtor firm, but the plaintiff’s claim 


upon its, merits. | 

There being no authority in Madras I am free to choose 
either of these conflicting views. With great respect it seems to me 
that the Patna view is preferable. It not only gives the words 
‘Court which passed the decree’ their plain and literal. meaning 
but.it explains why a particular kind of adjudication is limited 
to the Court which passed the decree from a consideration not of 
some other part of the Code only, but of the words of the sub- 
rule itself. I accordingly: allow this petition, and direct that the 


- respondent’s application to the Subordinate Judge of Bezwada 


under O. 21, x. 50 (2) be dismissed with costs throughout. His 
remedy must be to-apply to the Court at Khurai. 


. K.S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
.  Present:—Mr. Justice HORWILL. 





Sait Kasturi Chand and another -+ ... Petitioners* (Accused) 
v. : 
Addagalla Vaikuntam ... Respondent (Complainant). 


Criminal Procedure Code (V of 1898), Ss. 192 and 202—Case transfer- 


-red under-§, 192 by First Class to Second Class Magistrate ag offence was one 


triable by him—When can be referred to police for investigation under 
8. 202. : 

The question whether a Stationary Sub-Magistrate to whom a case had 
been transferred under S. 192, Criminal Procedure Code by a Joint Magis- 
trate, has jurisdiction or not to order an investigation under S. 202 would 
depend upon whether the Joint Magistrate had or had not passed beyond 
that stage. when he transferred the case, Ls os 

The fact of transfer is itself no indication of the stagé which the Magis- 
trate taking cognisance had reached, because under S. 200, he‘can transfer 
the ‘ease even before the sworn statement is taken. The transferring Magis- 
trate’s intention has .to be judged by the order which he passed. The mere 
fact of his taking the case on file’ is not sufficient to indicate an intention 
that no investigation or enquiry under S. 202 was necessary.. Where the 
intention = Benet, the Sub-Magistrate has jurisdiction to-order an enquiry 
under 6. 202. : . 


Petition under Ss. 435 and 439 of the Code of Criminal, Pro. 
cedure, 1898, praying that the High Court will be pleased to re- 





1. (1924) I.L.R. 46 All. 560. X 

2. . (1931) I.L.R. 13 Lah. 327. © 
#3 (1932) I.L.R.'11 Pat. 580. - eS . 
© *@rLB.C, No. 1067 of 1941 - 4th February, 1942, 

(Or.R.P. No. 1004 of 1941). re aa 42. 
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vise the order of the Court of Session of the West Godavari Divi- 
sion et Ellore, dated 14th November, 1941, and made ine Cr.R.P. 
No. 17 of 1941 (C.C. No. 1675 of 1941, Stationary Sub-Magistrate’s 
Court, Narsapur). 

K. 9. Jayarama Aiyar and V. Parthasarathy for Petitioners. 

C. V. Dikshatulu for Respondent. 
A. 8. Swakaminathan for the Publie Prosecutor for the 
Crown. 

The Court made the following 

Orper.—The complainant in this case gave a complaint under 
Ss. 406 and 409, I.P.C. to the Joint Magistrate of Narsapur to the 
effect that he had pledged jewels with certain Marwari bankers 
(the petitioners in this Court) and that when he redeemed the 
jewels they were found to weigh 35 tolas as against 47 tolas en- 
trusted. The Joint Magistrate, after recording the sworn state- 
ment of the complainant under S. 200 of the Criminal Procedure 
Code, came to the conclusion that the present petitioners were not 
bankers and that the offence disclosed by the complaint was one 
under S. 406, I.P.C., which is triable by a Second Class Magistrate 
and not one punishable under S. 409, I.P.C., which is triable only 
by a First Class Magistrate. He therefore exercised his powers 
under S. 192 of the Code of Criminal Procedure and transferred 
the case to the Stationary Sub-Magistrate of Narsapur for dis- 
posal, The Stationary Sub-Magistrate, instead of proceeding with 
the case under S. 204 of the Criminal Procedure Code, referred 
the matter to the Police for investigation under S. 202 of the 
Criminal Procedure Code, and upon the Police report the Station- 
ary Sub-Magistrate dismissed the case under S. 203 of the Crimi- 
nal Procedure Code. The complainant was not satisfied with that 
order and took the matter in revision to the Sessions Judge of 
‘West Godavari, who set aside the order of dismissal on the ground 
that the Stationary Sub-Magistrate had no jurisdiction to take 
action under S. 202 of the Criminal Procedure Code, 
_ 8. 202 of the Criminal Procedure Code makes express provi- 
sion for action under that section in cases transferred to a Magis- 
trate under S. 192 of the Criminal Procedure Code; but if that 
stage had already been passed by the Magistrate who took cogni- 
zanee of the case, then it appears clear‘to me that there cannot be 
any enquiry under S. 202 of the Criminal Procedure Code. For 
example, if the Magistrate to whom a case is transferred always 
has the power under S. 202 of the Criminal Procedure Code to 
direct the Police to make an investigation, it would mean that he 
has power under that section to revise or review the orders of the 
Magistrate who transferred the case to him if that Magistrate 
himself had already taken action under S. 202 and satisfied him- 
self that there were sufficient grounds for proceeding with the 
ease, The question whether the Stationary Sub-Magistrate had 
‘jurisdiction or not to order an investigation under S. 202 of the 
Criminal Procedure Code would therefore depend upon whether 
the Joint Magistrate had or had not passed bevond that stage 
when he transferred the case to the Stationary Sub-Magistrate. 

. The mere fact that the Joint Magistrate transferred the case 
to the Stationary Sub-Magistrate is itself no indication of the 
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stage which the Magistrate taking cognizance had reached; þecause 
under S. 200 he ean transfer the case even before the sworn¢state- 
ment is taken. The wording of S. 200 of the. Criminal Procedure 
Code is so wide as to make it permissible for a Magistrate taking 
cognizance of a ease to transfer it at any stage. Only the Magis- 
trate who took cognizance is in a position to say definitely whether 
he considered, in the words of S. 204 of the Criminal Procedure 
Code, that there was sufficient ground for proceeding. In the 
absence of an opinion by that Magistrate (I do not think it will 
be fair to ask that Magistrate after such a lapse of time to try to 
recollect what his opinion was then), we have to Judge of the 
Magistrate’s intention—if that is possible—by the order which he 
passed. It is argued for the complainant that the mere fact that the 
Magistrate said that he took the case on file itself indicates that 
he did not think that it was a case which necessitated investiga- 


‘tion or enquiry under S. 202 of the Criminal Procedure Code. I 


am not however sure that that is so. ‘Taking on file’ is not an ex- 
pression found in the Code, and I do not think that it has any 
precise meaning even in magisterial usage. The Joint Magistrate 
may have thought that he could not transfer the case to the file 
of the Stationary Sub-Magistrate unless he took the case on his 
own file; and so it may well be that he transferred the case even 
at the stage of taking of cognizance under S. 200 of the Criminal 
Procedure Code. If so, it was open to the Stationary Sub-Magis- 
oe to order an enquiry under 8. 202 of the Criminal Procedure 
Code. 


-As one cannot be sure that the Sub-Magistrate had no juris- 
diction, I do not think that the learned Sessions Judge was right 
in setting aside the order of the Stationary Sub-Magistrate on the 
ground of want of jurisdiction. We have to presume that he had 
‘jurisdiction unless we can be sure that he had not. This petition 
is therefore allowed and Cr.R.P. No. 17 of 1941 on the file of the 
Sessions Court, West Godavari, is restored and the Sessions Judge 
ordered to dispose of it according to law. 


KS. ee Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 


G. S. Paramarth and another ... Petitioners* (Accused). 


“Defence of India Rules, 1989, r. 58 (2)—“Drill of a military naturée?— 
What constitutes—Desirability of Madras Government clarifying what they 
will permit under the rules pointed out, 


It is difficult to say what ‘exercise, movement, evolution or drill’ is not 
of a military nature. Any exercise, movement, evolution or drill. which is of 
the same kind as is done by soldiers under training, or in the course of their 
ordinary drill, could be said to be “of a military nature”. 


. Where the object of the exercises was to enable a large body of men 
to respond immediately to a word of command so that it would be possible 
for one man in charge of a large body of persons to make them execute his 
will: without the need for any elaborate explanations or-diregtions and further 
75 persons participating in such exercises were armed with lathis four. to 
six feet long which would be formidable weapons if used by trained men, 


*OrLB.C. No. 924 of 1941. `O " * "19th January, 1942, < 
< (CrLR.P. No, 870 of 1941). < A aes 
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Held, that the organiser and instructor of such exercises infringed T. 
58 (1) 8£ the Defenct of India Rules. The rule is so wide in its scope that 
a person clicking his heels and making a smart salute might well*be guilty 
of an infringement of the Defence of India Rules and make himself liable 
to punishment up io 5 years’ rigorous imprisonment. 

[Desirability of the Madras Government stating more explicitly what 
they will permit and what they will not under r. 58 (1) pointed out.] 

Petition under Ss. 435 and 489 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to revise 
the judgment of the Third Presidency Magistrate of the Court of 
the Presidency Magistrates, Egmore, Madras, dated Ist Septem- 
ber, 1941, 1941, and passed in C.C. No. 2988 of 1941. 


V: Rajagopalachari and K. Sanjivakamath for Petitioners. 
* The Crown Prosecutor (P. Govinda Menon) for the Crown. 
The Court made the following 


OrpER.-The two petitioners were convicted by the Third 
Presidency Magistrate, Egmore, Madras, for an offence punishable 
under 1. 58 (2) of the Defence of India Rules, by engaging in exer- 
cises, movements, and drill of a military nature. 

.The first petitioner is the organiser of the Rashtriya Swayam 
Sevak Sangh and the second petitioner is an Instructor. This or- 
ganisation has a membership of about 200 and they drill every 
Sunday morning on the grounds in front of the Royal Theatre. 
On 17th August, 1941, the Police found about 150 members 
gathered there; and P-W. 1 and other Police officers watched their 
evolutions for some time. They lined up in formations, saluted 
an orange flag, which is said to represent Hinduism, and in salut- 
ing it they performed certain evolutions with the lathis which 
they were holding in their hands. Some drill then took place, they 
divided into squads, and then two squads of four each began to 
exercise with lathis. There were sixty-seven other persons armed 
with lathis; but they laid them on the ground while the Police 
were watching and performed certain movements with their body 
and arms to try to satisfy the Police that what they were doing 
was, as the petitioners say, with the object of exercising their 
bodies in the interests of their health rather than to perform exer- 
cises which might afford training for action by force against other 
communities and persons. 

It is difficult to say what ‘exercise, movement, evolution, or 
drill’ is not of a military nature. A thing is said to be of a mili- 
tary nature when it resembles something done by or appertaining 
to or belonging to soldiers; so that if any exercise, movement, evo- 
lution, or drill ig of the same kind as is done by soldiers under 
training, or during the course of their ordinary drill, then that 
exercise, movement, evolution, or drill could be said to be of a 
military nature. The object of the evolutions performed by the 
accused and their men was clearly to enable a large body of men 
to respond immediately to a word of command so that it would be 
possible for one man in charge of a large body of persons to make 
them execute kis will without the need of any elaborate explana- 
tions or directions. The exercises further made them alert and 
readily responsive to orders. The fact that 75 persons were arm- 
ed with lathis cannot be ignored. It is true that-even in ordinary 
physical exercises sticks are sometimes: used; but the lathis ‘held 


Paramarth, 
in re. 


Paramarth, 
in re. 


Public 
Prosecutor 
=. 
Devamma. 


382 THE MADRAS LAW JOURNAL REPORTS. [1942 


by the petitioners and their men were about 4 fo 6 feet lopg and 
were foumidable weapons if used by trained men. I themfore 
have no doubt that the appellants did infringe r. 58 (1) of the 
Defence of India Rules. 

The Police officers, P-Ws. 1 and 2, say that the petitioners 
were warned on more than one occasion that they were doing some- 
thing which was illegal; but I do not think that the fact that the 
petitioners disregarded those warnings necessarily means that 
they intended to deliberately flout the law. It is not easy to say 
what may be done and what may not be done under the Defence 
of India Rules, and any intelligent } person is as much entitled to 
his opinion in regard to what is and what is not military drill as’ 
the Sub-Inspector. Jt seems desirable that the Madras Govert- 
ment should follow the example of the Bombay Government in . 
stating more explicitly what they will permit to be done and what 
they will not. The expression ‘exercise, movement, evolution, or 
drill of a military nature’ is so wide in its scope that a person 
clicking his heels and making a smart salute might well be guilty 
of. an infringement of the Defence of India Rules and make him- 
self liable to a punishment up to 5 years’ rigorous imprisonment. 

The petitioners have told the Police—and they seem to have 
told the Magistrate also—that they had no desire of infringing 
the law and that if it were found that they had infringed the law, 
they were prepared to give up their physical exercises and to 
abstain from them in future. Under these circumstances, it will 
be sufficient in the interests of justice if the petitioners are called 
upon to pay a small fine of Rs. 20 each. The balance of the fines 
paid should be refunded. 

K.S. — Sentence reduced. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice HORWILL. 


The Publie Prosecutor ae ‘Appellant® 
v ; 
Linga Balija Devamma ... Respondent (1st accused). 


Criminal Procedure Code (V of 1898), S. 195—Complaint of theft to Vil- 
lage Magistrate found to be false—Charge sheet by Police—If valid as com- 
plaint required. under 8, 195. 

Penal Code (XLV of 1860), Ss. 182 and 211—Complaint under 8. 211— 
Conviction under S. 182—Permissibility. 

The Village Magistrate to whom the accused gave a complaint of theft, 
sent his usual report to the police and to the Sub- “Magistrate and the police 
who took cognisance of-the matter reported the case as false and subse- 
quently filed a charge sheet against the accused purporting to be under 8. 
211, I.P.C. The Sub-Divisional Magistrate found the offence to be one 
punishable under 8. 182, I.P.C, and convicted the accused. 

Held, that the charge sheet amounted to a valid complaint as is required 
under S. 195 of the Criminal Procedure Code, as a complaint given by a 
person to a Village Magistrate is tantamount to the sending of informa- 
tion to the police “through him. 

Where the complaint sets out all the facts which constitute the ‘offence 
it does not matter whether the complainant thinks that the offence commit- 
ted is punishable under 8. 211 or under 8. 198, LP.C. Thero seems to he 
no general principle of law that where there is a complaint under S: 211, 
I.P.C. there cannot be a conviction under S, 182, Y P.C.. N 





*Crl. ‘Appeal No, 430 of 1941, 4th ‘December, 1941,” | 
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Appeal under S. 417 of the Criminal Procedure Code, 1898, 
agaigst the order’ of acquittal of the aforesaid respondent (first 
accused) by the Sessions Judge of the Kurnool Division, dated 3rd 
March, 1941, and passed in. C.A. No. 11 of 1941, preferred against 
the judgment of the Sub-Divisional First Class Magistrate, Mar- 
kapur in C.C. No. 2 of 1941. 

Appellant in person. 

K. Kuppuswami for Respondent. 

The Court delivered the following 

JupGMENT.—The accused gave a complaint to the Village 
Magistrate alleging that somebody had entered her house and 
stolen jewels worth Rs. 429. In due course, the Village Magistrate 
sènt the usual reports to the police and to the Sub-Magistrate; 
and on the receipt of the report of the Village Magistrate, the 
police took cognizance of the matter and reported the case as false. 
The police subsequently filed a charge-sheet purporting to be 
under S. 211, LP.C.; but the Sub-Divisional Magistrate found 
that the offence committed was one punishable under S. 182, 1. 
P.C. He considered on the evidence that the case had been amply 
proved and convicted and sentenced the accused. In appeal, the 
learned Sessions Judge, without considering the case on its merits, 
came to the conclusion on a preliminary ‘objection raised by the 
accused, that the charge-sheet by the police did not amount to a 
valid complaint such as is required under S. 195 of the Criminal 
Procedure Code. 

A number of cases were quoted before the learned Judge; 
and he particularly relied on Pallikudathan v. Budda Goundan,! 
in which it was laid down that a Village Munsif cannot be treated 
as a subordinate of a Sub-Magistrate and that therefore where 
a complaint by a Village Magistrate is necessary, a complaint by 
a Sub-Magistrate does not satisfy the requirements of S- 195 of 
the Criminal Procedure Code. The learned Sessions Judge argues 
from that case that since a Village Magistrate is not a subordinate 
of a Sub-Magistrate, he is likewise not a subordinate of a Sub-Ins- 
pector of Police, and that as the complaint was made to the Vil- 
lage Magistrate, a complaint by the Sub-Inspector of Police would 
not suffice. He accordingly set aside the conviction and sentence 
and acquitted the accused. The Crown has appealed against this 
acquittal. 

It is true that the Village Magistrate is not a PE RE ie 
ot the Sub-Inspector of Police and that if a complaint by the Vil- 
lage Magistrate was necessary, then the accused was rightly ac- 
quitted: §. 195 of the Criminal Procedure Code requires as a 
condition precedent to the taking cognizance of an offence punish- 
able under S. 182, I.P.C. that there should be a complaint hy the 
publie servant concerned. S. 182 says: 

` “Whoever gives to any public servant any information intending thereby 
to cause such publie servant to do anything which such public servant ought 
not to do shall be punished... ... 
When a complaint i is given by a person to a Village Magistrate, it is 
not expected or intended that the Village Magistrate will himself 
take any action to assist the person who gives the arip ani except 


1. (1928) 45 MLS. 553: KL. 47 Mad, 229. 
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by sending a report to the police. When therefore a complaint 
is given to the Village Magistrate; it ig given fo him for the ex- 
press purpose of informing the police ; and so a complaint to the 
Village Magistrate is tantamount to the sending of information to 
the police through the Village Magistrate A distinction can 
therefore be drawn between a complaint by a Sub-Magistrate 
and one by a Sub-Inspector; for although under S. 8 of Ch. III, 

part I, of the Village Officers and Ryots Manual, a Village 
Magistrate is bound to prepare a report in triplicate, sending one 
copy to the Sub-Inspector, one copy to the Sub-Magistrate, and 
retaining one copy himself, the Sub-Magistrate does not ordinari- 
ly take any action on the report of the Village Magistrate, where- 
as the Sub-Inspector is bound to do so under S. 154 of the Cri 
minal Procedure Code. A complaint by the Village Magistrate 
may not therefore amount to the sending of information to the 

Sub-Magistrate upon which the Sub-Magistrate is intended to act; 

because ‘the party makes a complaint, not for the purpose of giving 
information to the Sub-Magistrate, who will not take any action 
but for the purpose of informing the police, who must take action. 
and who the complainant knows will take action. 
Pallikkudathan v. Budda Goumdanž upon which the learned 
Sessions Judge relied, merely says that a Village Magistrate is not 
a subordinate of a Sub-Magistrate and goes no further. ‘The 
learned advocate for the accused here relies on Muthu Goundan 
In re,? presumably as an authority for the proposition that where 
there is a complaint under S. 211, Indian Penal Code, there can- 
not be a conviction under S. 182, Indian Penal Code. The facts. 
in that case are not very clear; but there is no reason to think 
that the learned Judges laid down any such general principle of 
law. What is material is that there should ‘be a complaint set- 
ting ‘out all the facts which constitute the offence; and it 
does’ not matter whether the complainant thinks that the 
offénce committed is punishable under S. 211, or under S. 182. 

This Court laid down as long ago as Emperor v. J omnalagadda 
Venkatrayudu® that information | given to a Village Magistrate 
for the purpose of being passed on to the Station House Officer 
and which it was his bounden duty to pass on, must be considered 
to be information given to the Station House Officer so as to justi-- 
fy his taking action. In The Sessions Judge of Timmevelly. 
Division v. Swan Chetty,* which approves of the decision in 
Emperor v. Jonnalagadda Venkatrayuda® the majority of the 
learned Judges held that information given to a Village Magis- 
trate ‘amounts to a complaint to the higher authorities to whom. 
he is bound to pass on the information. 

It is therefore clear that the learned Sessions Judge was 
wrong in atquitting the accused on the preliminary ground. The 
order. of acquittal is therefore set aside and the appeal Plane 
ed to the Sessions Judge for disposal on the merits. 

a ander of acquittal set aside and appeal remanded. 


(1928) 45 MLS. 55871 LR. 47 Mad. 220. 
5 (1924) 21 L.W. 661. 
3. (1905)- I.L.R. 28 Mad. 565. 
4, (1909) I.L.R. 32` Mad. 258 (F.B.): ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JuSTICE WADSWORTH. . 
Sri Raja Vyricherla Narayana Gajapati Raju 


Bahadur ... Petitioner* 
(ist Deft.) 
Malla Ramunaidu .. Respondent. 


(Respt,-Pltf.). 


Madras Agriculturist? Relief Act (IV of 1938), S. 15—Interest on 
arrears of kattubadi for faslis 1347 and 1346—When to be included im the 
deposit under 8, 15—Burden of proof as to right to interest. 

e The ordinary rules of the Interest Act would apply to a claim for arrears 
of -interest on kattubadi and a demand would be necessary to make such į 
terest payable, Where it is payable it will be included in the rent for the 
purpose of Act IV of 1938. 

The burden of proof is on the landlord to establish Hiat there was sueh 
a demand as would have made interest payable, 


Petition under S. 25 of Act IX of 1887, praying that the High 
‘Court will be pleased to revise the order of the Court of the Dis- 


trict Munsif of Vizagapatam, dated 7th November, 1939 and made - 


ae No. 1824 of 1938, in E.P. No. 488 of 1938 in S.C. No. 681 
of 1936. . 

K. Umamaheswaram for Petitioner. 

B. V. Ramanarasu for Respondent. 

The Court delivered the following 

JUDGMENT.—This revision petition arises out of an application 
to scale down a decree for rent under Madras Act IV of 1938. The 
tenant paid the kattubadi for faslis 1847 and 1346 within the time 
stipulated under S. 15. He did not pay anything by way, of’ in- 
terest on kattubadi. : The landholder contended in the Court 
below that the deposit was bad because nothing was deposited by 
way of interest for those faslis.. The lower Court held that this 
was immaterial, a decision which cannot be supported as a pro- 
position of law. But I find in the record no materials upon which 
it could be held that interest was in fact due on the arrears of 
kattubadi for those faslis. No doubt in respect of rent under the 
Estates Land Act, S. 61 of that Act imposes a statutory liability 
for interest on arrears, but there is no such statutory provision 
with reference to kattubadi and the ordinary rules of the Interest 
Act would apply. If the plaintiff wished to non-suit the applicant 
on the ground of his failure to pay interest for the arrears of those 
faslis, he should have let in evidence that there was such demand 
ay would have made interest payable. In fact a receipt was given 
‘for the amount paid as for the kattubadi of these two faslis with 
no indication that there was any deficiency. In such cireumstances 
I am of opinion that it has not been established that the deposit 
for either of these two faslig was deficient, though I do not sub- 
scribe to the view of the learned’ District Munsif that. when in- 
terest is due, that interest will not be included in the rent for the 
purpose of ‘Act: IV of 1938. 

In the result, therefore, the civil revision petition is dikandani 
with costs- . . 

K.S. ——— Petition dismissed. 
*C.R.P. No. 776 of 1940. ice ar: 30th January, 1942, 
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IN. THE HIGH: COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice KING AND Mr. JUSTICE HAPPELL. 


P. V. Sreekanta Goundan . . .. Appellant* -(Petr.—Deft.) 

. ira 
M: Javani alias Vella Amma and another .. Respondents. 
(Respondents) 


Civil Procedure Code (V of 1908), Ss. 2, 47 and 96—Sale of plot in 
sucess of decree mentioned Yimits—Claim as to excess property sold—Dispute. 
within S, 47—Appeal lies. 


Where a property was sold in execution and more than the extent sold 
was alleged to have been delivered to the purchaser and the judgment-debtor 
therefore claimed back from the auction-purchaser the excess of plot 
knocked down in sale, 


‘Held, that an appeal lies against the decision. diemiesing the application 
of the arrieved party. The right of appeal is governed by S, 96 and the. 
definition of “decree” in S, 2 of the Civil Procedure Code. 


Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Calicut dated 23rd February, 1939 
and "madè in E. A. No. 1353 of 1987 in O. S. No. 32 of 1933. 


P. Govinda Menon for Appellant. 
K. P. Raman Menon for Respondents. 
. The Judgment of the Court was delivered by 


' King, J—This ‘is an appeal by a judgment- debtor in regard 
to certain property which originally .admittedly belonged to “him 
and was delivered in execution of a decree against him to the 
respondent. After ‘the sale, the 2nd respondent obtained deli- 
very of 19.71 acres of land. Acéording. to the appellant, the 
property actually sold measured only 14.60- acres and therefore 
he claimed re-delivery of the excess 5.11 acres. The *learned 
Additional Subordinate Judge, Calicut dismissed the appellant’s 
application for re-delivery of this property and the appellant has 
accordingly appealed. 


A preliminary objection was taken on behalf of the 2nd res- 
pondent that ‘no appeal lies. The argument was that a matter of 
this kind which is in dispute between a judgment-debtor and a 
stranger auction-purchaser does not fall within S. 47 and there- 
fore the decision of such a matter is one not open to appeal. That 
such a-dispute does not fall within S. 47 is said to follow from. 
the recent Full Bench decision of this Court reported in Anna- 
malai v. Ramasami*® + We do not think however that even if 
that be so, it necessarily. follows that the appellant here has no 
right of appeal. - His right of appeal is governed by S. 96 and 
the definition of ‘‘decree’’ in S. 2 of the Civil Procedure Code. 
In S. 2'it is stated'in, the definition of a ‘‘decree’’, that a decree 
shall be deemed to include the determination of any question 
within S. 47. In the present case it is beyond dispute that the 
learned Subordinate Judge ‘himself took up this question as one 





7 a, ÀO.. NG. 468 of 1939. "7 sth, January, 1942. 
“(194h) IMS. 45:1.0.R. (1941) Mad. 438 (F:B 
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‘under S. 47 and decided it. under the impression that he was 
dealing with it under that section. It seems-to us clear that his de- 
cision is the determination of any question within S. 47 within the 
meaning of the definition of ‘‘decree’’, and as no authority to the 
contrary has been cited before us, we have over-ruled the prelimi- 
nary objection. 


On the merits, however, we think that the appellant must 
fail. This is a case of a faulty description of property: in a sale 
certificate. The property is described under its own name and 
as having been old survey No. 266 and as being now re-survey 
No. 455/88. The description goes on to state that it contains 
500 pepper vines, 500 coffce plants, 2,000 posts and miscellaneous 
trees and nine bins made of timber, and then the size of the bias 
is specified. In the next column it is shown that the extent of 
the property is 14.60 acres and the assessment is given as 
Rs. 21-14-0, which is the correct assessment payable upon survey 
No. 455/88. There does not appear to have been any investiga- 
tion as to the exact number of pepper vines or coffee plants or 
posts or miscellaneous trees contained upon the 14.60 acres about 
which there is no dispute, or the.5 and odd acres which forms 
the subject-matter of this appeal. But it is undeniable that the 
bins to which reference is made in the sale certificate do not 
exist upon 14.60 acres but only in the disputed portion. The 
learned Subordinate Judge holds that the most important feature 
of this description is the list of the ‘contents’ of the land sold and 
consequently that there must have been a mistake in the survey 
` number, and following upon it, in the acreage and assessment. That 
such a mistake was possible is clear from the fact that the old sur- 
vey No. 266 does not precisely correspond with the new survey No. 
455|33 but includes also both the disputed portion and a consi- 
derable.further extent of land. We have been asked in this 
appeal to attach the greatest importance to the mention of the 
survey number and the acreage as being particulars about which 
there could be no possible mistake. But it has not been explained 
to us why in that case it was necessary for the Court to include 
in the sale certificate the various other particulars about pepper 
vines, coffee plants and bins, ete. It cannot be that these parti- 
i culars were included for no purpose, and the learned Subordinate 
Judge has held that there was a definite intention of the Court 
and the parties that the bins for instance should themselves þe 
separately sold and they were separately sold. It has been sug- 
gested to us for the appellant that the statement of the lower 
Court may be mistaken, and that it would be advisable for this 
Court to send for the original sale proclamation in order to de- 
termine what in fact was proclaimed for sale and therefore sold. 
We are not prepared to accede to this proposal for, in our 
opinion, it was the clear duty of the appellant himself who had 
applied to the Court for re-delivery, to have called the Court’s 
attention to itf own records if by so doing he could have proved 
his case. It is, we think, almost inevitable that the description 
of the property contained i in the sale certificate is a mere copy from 
the description which must have been contained- in the proclama- 
tion of sale, We think in conclusion that upon the facts of this 
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ease, the learned. Subordinate Judge was justified in atjaehing 
more importance to the details of what was to be foundeupon 
the land than to the reference to the survey number or acreage 
of the land. That being so, we see no reason to interfere with 
his order. 
This appeal must fail and is dismissed with costs. : 
K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WADSWORTH AND Mr. Justro 
PATANJALI SASTRI 





Gogineni Venkatappayya and another ... Petitioners? 
(Petr.-Defts.) 

j v. : 
Mallampati Mallayya ... Respondent (Respt.-Decree-holder). 


Madras Agriculturists’ Retief Act (IV of 1938), S. 3 (ùi) proviso (c)— 

Date from which the rental value is to be calculated under proviso (o). 

Proviso © of S. 3 (ù) of Act IV of 1938, excludes a person from the 
category of an “agriculturist” if he has within the two years immediately 
preceding the 1st October, 1937, been assessed to property or house tax, pro- 
‘vided the aggregate annual rental value of such buildings and lands is not 
less than Rs. 600. The period during which the rental value is to be not less 
than Rs. 600 must be the same two years within which the assessment is 
made and not some subsequent date outside the period of assessment to dis- 
qualify the person who claims to be an agriculturist. The verb “is” in the 
final clause of proviso C must be read as being equivalent to “was”. 

_+ Petition under S. 115 of Act V of 1908, praying that the High 
‘Court will be pleased to revise the order of the Court ofthe Dis- 
trict Munsif of Guntur, dated 31st August, 1938, and made in 
L.A, No. 1010 of 1988 in O.S. No: 659 of 1936. 

V. Rangachari for Petitioners. 

K. Kotayya for Respondent. 

The Judgment of the Court was delivered by 

Wadsworth, J—This civil revision petition raises questions 
relating to proviso (c) to S. 3 (ii) of the Madras Agriculturists’ Re- 
lief Act. The petitioners applied under S. 19 to scale down a 
„decree. It was held that they were not agriculturists by reason 
of their having been assessed within the two years preceding the 
Ist October, 1937, to property tax in respect of buildings of an 
annual rental value. exceeding Rs. 600. 

The facts established are that at the beginning of 1936, the 
petitioners were the owners of properties which stood in the name 
.of somebody else in the municipal register and were valued at 
Rs. 15,000, which according to the method of calculation laid down 
‘in the Act would imply a rental value of Rs. 750. On the basis of 


. this valuation, tax was actually demanded from the petitioners 


for the second half year of 1935-86. The petitioners filed an ap- 
-plication Ex. C, dated 15th February, 1936, wherein they prayed 
the Commissioner to cancel the tax on the ground that two of the 
buildings were unoccupied. On 20th May, 1936, ne orders having 
apparently been passed on Ex. ©, the petitioners paid the tax at 
the rate demanded. On 15th June, 1936, the Commissioner 


"| *GB.P, No, 1805 of 1941. 22nd January, 1942. 
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appears to have inspected the premises: at any rate he passed an 
ordes $n Ex. C, directing the re-valuation of the properties at a 
rate which would bring down the capital value to Rs. 4,500 and the 
rental value to Rs. 135- For the rest of.the period contemplated 
in proviso (c) the petitioners paid property-tax on this reduced 
valuation. The only arguments of substance which have been 
placed before us relate firstly to the date with effect from which 
the rental value is to be calculated under proviso © and secondly 
to the question whether the petitioners can be said to have been 
assessed when the properties stood in the municipal register in 
the name of somebody else. 

The first argument is based on the precise language of proviso 
G. This proviso excludes a person from the category.of an ‘agri- 
culturist’ if he has within the two years immediately preceding 
the 1st October, 1987, been assessed to property or house tax pro- 
vided that the aggregate annual rental value of such buildings 
and lands is not less than Rs. 600. Emphasis is laid on the tense 
of the verb ‘is’ in the subordinate clause and we are asked to hold 
that this valuation relates not to the period covered by the assess- 
ments in question, but to the date when the Act came into force, 
namely, the 22nd March, 1988. It is no doubt possible to read 
the clause in this way and perhaps it may be said that a purist in 
the English language would so read it. When the main verb is 
in the past and the verb in the subordinate clause is in the pre- 
sent, a strict grammatical interpretation of the subordinate clause 
would relate the subordinate verb to the time at which the writer 
is actually writing. But it cannot be denied that the tenses in 
subordinate clauses in English are frequently used otherwise than 
according to the strictest rules of grammar and it seems to us that 
to apply the strict grammatical interpretation to proviso © would 
make proviso C mean something which clearly the Legislature 
never iptended. Each of the provisos A, B and C relates to the 
exclusion from ‘the category of agriculturists of persons who pay 


some form of taxation during the period immediately preceding ' 


the time when this Act was under discussion, the rate at which the 
‘tax was paid Indicating that the payer is a person of some wealth 
apart from his agricultural income. Cl. A relates to the payment 
of income-tax in either of the two financial yearg ending 31st 
March, 1938, which tax would be estimated on the basis of the 
income for the years ending 31st March, 1937. Cl. B is based on 
the payment of profession-tax within the two yearg preceding the 
Ist October, 1937, on the basis of an income above a certain specifi- 
ed rate. Cl. C also appears to be based on assessment to property 
or house tax within the same two years and it seems to us reason- 
able to conclude that when the Legislature laid down a minimum 
rental value, on the basis of which the property was assessed, as 
disqualifying the person assessed from claiming to be an agricul- 
turist, they had reference to the period for which the tax was im- 
posed and not to some subsequent date outside the period of the 
assessment. If the view contended for were accepted, it would re- 
sult in the position that a person, whose assessment was on a very 
low rental value during the whole of the two years, might be dis- 
qualified by the subsequent construction of an elaborate building 
on his property for which he never paid tax at all. Surely if the 
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Legislature had intended the eriterion to be the mere pogsession 
of house property of a certain value at the time when the Actecame 
into force, it would not have eumbered the clause by reference to 
the assessment during the two years preceding the 1st October, 
1937. We are therefore of opinion that the verb ‘is’ in the final 
clause must be read as being equivalent to ‘was’ and that the 
period during which the rental value is to be not less than Rs. 600 
must be the same two years within which the assessment is to 
disqualify the person who claims to be an agriculturist. Seeing 
that in this case there was an assessment during the first half 
year of this period on a rental value exceeding Rs. 600, prima 
facie it would seem that the petitioners are disqualified. i 


It is, however, contended that the petitioners are not so disqua- 
lified because the property stood in the municipal registers in the 
name of one Venkatappayya. It is admitted that the petitioners 
owned the property during the whole of the relevant period, that 
they regarded themselves as responsible for the tax, that the 
tax was demanded from them, that on their representation the 
assessment was reduced and that they are the persons who actually 
paid the tax. On such admitted facts it seems to us impossible to 
hold that the petitioners are not the persons who were assessed to 
property tax in respect of this property, even though the munici- 
pal demand register had not been brought upto date by the substi- 
tution of their names for that of some former owner. 


The petition is therefore dismissed with costs- 
KS. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice WADSWORTH AND Mr. JUSTICE 
‘PaTANJALI SASTRI A 


Perumalla Venkayya l ... Petitioner* *(Respt.) 
v. 
Batehu Pullayya ... Respondent (Petr.). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 28—R. 9, promulgated 
on 27th October, 1939, providing for appeal from order declaring amount of 
debt under r, T—Intra vires—Test of validity of rule, 


The validity of a rule is to be determined not so much by ascertaining 
whether it confers rights or merely regulates procedure, but by determining 
whether the rule is in conformity with the powers conferred under the statute 
and whether it is consistent with the statute, reasonable, and not contrary 
to general. principles. 


R. 9 of the rules framed by the Madras Government under 8. 28 of 
Madras Act IV of 1938, prescribing that the order of a Court declaring the 
amount of the debt under r. 7 shall be subject to appeal and second appeal 
as if it were a decree in an original suit, is a reasonable and convenient 
qualification of the procedure for giving effect to the substantive provisions 
of the Act, not offending against any principle of law and not inconsistent 
with anything in the Act. The rule.is properly framed and not ultra vires 
of the Provincial Goverriment. E 


Petition under S. 115 of Act V of 1908 praying that the High 


Court will be pleased to revise the decree of the Court of the Dis- 


trict Munsif of Gurzala in O.S. No. 97 of 1940. 
NN 


". TORP, No. 1972 of 1941, ` > Bond January, 1948, - 
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K. „ Bhimasankgram for Petitioner. 

M. S. Ramachandra Rao for Respondent. r 

The Judgment of the Court was delivered by 

Wadsworth, J—This petition is preferred against a deci- 
sion under the rules framed by the Provincial, Government under 
S. 28 of Madras Act IV of 1938 and promulgated in G.O. No. 
2634 (Development), dated 27th October, 1939. 

An objection to the maintainability of the revision peti- 
tion was raised on the ground that r. 9 of these rules provides a 
right of appeal and that when there is a right of appeal there 
can be no revision. This objection is met by the contention that 
te9 of the rules is itself ulira vires of the Provincial Government 
and that, therefore, it must be deemed that there is no valid right 
of appeal, with the result that the right of revision is the only 
remedy of an aggrieved person. 

The question first to be determined is, therefore, whether 
1. 9 is beyond the powers of the Provincial Government. We de- 
cided yesterday in C.R-P. No. 910 of 1941, since reported in 
Swayamprabhai Ammal v. Muthukrishna Padayachi, that the 
main procedure laid down in these rules for the determination of 
the amount of a debt other than a decree debt due by an alleged 
agriculturist by an application to the Court, was a procedure which 
could properly be prescribed under the rule-making powers con- 
ferred by S. 28 of the Act. In disposing of that matter we refrain- 
ed from expressing any opinion as to the validity of r. 9 which 
prescribes that the order of the Court declaring the amount of the 
debt, under r. 7, shall be subject to appeal and second appeal as 
if it were adecree in an original suit. The argument before us 
‘is that granting that the enactment of a cheap and expeditious 
procedure for determining the amount of the debt affected by the 
provisions of this Act was a regulation for carrying into effect the 
purposes of the Act or for removing a difficulty in giving effect to 
the provisions of the Act, it was not a necessary incident of such 
a procedure to prescribe a right of appeal and that a right of ap- 
peal is a substantive right which cannot properly be conferred by 
a rule and should be implicit in the provisions of the statute itself: 
A Full Bench of this Court decided in the case of Nagappa v. An- 
napoorant?, that r. 8 of the rules relating to the procedure for deal- 
ing with debts embodied in decrees which are to be modified under 
Act IV of 1938, was ultra vires on the ground that it adds to the 
procedure laid down in S. 19 of the Act a power of appeal which 
the Legislature did not see fit to prescribe. It was observed that in 
making a rule providing for such appeals the Provincial Govern- 
ment is not making a rule for carrying into effect the purposes of 
the Act, but it is adding something to the Act. Now the decision 
of the Full Bench does not, in our opinion, affect the disposal of 
the case before us” We are concerned not with the addition of a 
right of appeal to a procedure prescribed by the statute but with 
the insertion of a right of appeal in a procedure prescribed. by 
rules under the statute. When once it is conceded that the Act 
provides rights without providing a remedy and that the power 
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of the Provincial Government to make rules for garrying intp effect 
the purposes of the Act and removing any difficulty in giving*effect 
to its provisions, warrants the promulgation of a procedure such 
as has been laid down in these rules, can it be said that the quali- 
lication of the remedy prescribed by the insertion of a right of 
appeal is something which is beyond the powers of the Provincial 
Government? 


Mr. Bhimasankaram for the petitioner has contended that a 
right of appeal is a substantive right which should be granted only 
by statute and not by rule, or at any rate, if it is to be conferred 
by a rule, there must be specific authority in the statute itself for 
the exercise of the rule-making power so as to confer a right of 
appeal. No definite authority for this view has been quoted. The 
nearest case to the position for which Mr. Bhimasankaram has been 
contending is the case of The Attorney-General v. Sillem!. But on 
examination it does not appear that this decision is really an 
authority for his contention. In that case the House of Lords were 
dealing with a statute which conferred upon the revenue side of 
the Court of Exchequer the power to make rules governing its own 
procedure and their Lordships held that the rule purporting to 
have been framed under this rule-making power by the Court 
giving a right of appeal against its orders to the higher Courts 
was not within the powers conferred, the reason being that the 
lower Court could not hy a rule affect the jurisdiction of the 
higher Courts and that any right of appeal must necessarily be 
eonferred by an authority which can bind all the Courts affected 
by that right. There can be no question that with reference to 
Act IV of 1938, the Legislature has conferred upon the Provincial 
Government the power to make rules which will bind all the Courts 
of this Presidency. The contention that a right of appeal not 
being a mere matter of procedure but a substantive right it cannot 
be conferred by a rule, also seems to lack authority. As has been 
pointed out by the House of Lords in the ease of Blackwood v. 
London Chartered Bank of Australia?, the test to apply in consi- 
dering whether rules are within the powers of the rule-making 
authority under a statute are (1) whether the ruleg are reasonable 
and convenient for carrying the Act into full effect: (2) whether 
the rules relate to matters arising under the provisions of the Act; 
(3) whether they relate to matters not in the Act otherwise pro- 
vided for and (4) whether they are consistent with the provisions 
of the Act- The validity of a rule is to be determined not so 
much by ascertaining whether it confers rights or merely regu- 
lates procedure, but by determining whether the rule is in confor- 
mity with the powers conferred under the statute and whether it 
is consistent with the statute, reasonable and not contrary to 
general principles. 


No doubt Act IV of 1988 nowhere contains any provisions 
for an appeal against a decision under that Act. But equally. it 
contains no indication that an existing right of appeal should be 
nullified. Apart from the procedure prescribed for the modifica- 
tion of decrees for debt the cancellation of sales and the reduction 


1. (1864) 10 H.L.C. 704: 11 E.R. 1200. 
2. (1874) 5 LR. (P.C. Appeal Cases) 92 at 108, 
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of undecrced rents, the Act is singularly lacking in provisions 
presaribing the procedure for giving effect to its substantive pro- 
Visions. lt lays down no procedure for working out the amount 
of any debt affected by the Act which has not yet come into Court. 
It would no. doubt be open to the creditor to file a suit for the 
debt leaving it to the Court to determine how the debt is to be 
scaled down as an incident to the passing of a decree. But this 
procedure involves the disadvantages that many parties would be 
driven to file suits when there is no real question at issue between 
them except as to the way in which the Act is to be worked and 
the creditor if he files his suit after the date prescribed in the 
Act would be muleted in costs if he claims more than is due under 
the Act. We have held that these circumstances made it most 
desirable to lay down a simple procedure which could be worked 
cheaply and speedily whereby either party could get the amount 
of the debt determined without the necessity of filmg an expensive 
and elaborate suit. No doubt it would have been possible to con- 
‘fine such a procedure to a determination by the trial Court with- 
out any right of appeal. But had the rules contained no provision 
for an appeal, they would have been open to the very serious 
objection that the determination of the amount of the debt by the 
ordinary procedure of suit would be subject to appeal and in 
many cases to second appeal and that the rule providing for such 
a determination only by the Court of first instance would deprive 
the parties of their ordinary right of appeal which the law gives. 
It seems therefore that a most eminently reasonable and desirable 
feature of any procedure for the speedy and inexpensive determi- 
nation of the amount of a debt affected by this Act would be the 
‘normal right of appeal against the decision, Looked at in this 
way, it appears that the rule for a right of appeal does not really 
confer any new right, but preserves a right which exists under 
the ordinary ‘procedure which is being shortened by the procedure 
prescribed in the rule. 


It cannot, in our opinion, be contended successfully that no 
right of appeal can be prescribed by rule unless the statute ex- 
pressly authorises the rule-making authority to provide for rights 
of appeal. There are very many instances in which the rule- 
making authority has exercised the power of prescribing or taking 
away a right of appeal in matters covered by the rules. There seems 
to be a very clear difference between giving a right of appeal 
under a new procedure enacted by a rule and adding a right of 
appeal to a statutory procedure which contains no such right. An 
instance in which a very elaborate code of procedure with a com- 
plete system of appeals has been enacted under rule-making 
powers is found in the Agency Rules framed under S. 6 of the 
Scheduled Districts Act. S. 6 empowers the Local Government 
to regulate the procedure of the officers who are to administer 
civil and eriminal justice and to direct by what authority any 
jurisdiction, powers or duties incident to the operation of any 
enactment for the time being in force shall be exercised or per- 
formed. It does not specifically empower the Local Government 
to prescribe what rights of appeal shall be conferred from deci- 
sions of these judicial officers. Rr. 47 to 49 of the rules framed 
under this section give a complete series of rights of appeals which, 
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have been exercised for many years and have {frequently come up 
before this Court without, so far as we’are aware, their validity 
being questioned. We are, therefore, unable to accept the conten- 
tion that a right of appeal is a right which can never be conferred 
by a rule unless there is an express power in the statute to make 
rules for that purpose. It seems to us that the rule now in ques- 


-tion is one which is a reasonable and convenient qualification of 


the procedure prescribed, that it does not offend against any prin- 
ciple of law, that it is not inconsistent with anything in the Act 
itself and. that it is properly framed for carrying into effect the 
purposes of the Act and removing difficulties in giving effect to 
its provisions. ` 

We therefore allow the preliminary objection and hdid 
that an appeal does lie against a decision under r. 7 and that, 
therefore, there can be no revision. The petition is dismissed with 
costs: . 

K.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice KING AND Mr. Justice Byers. _ 


K. S. V. Ramaswami Mudaliar .. Appellant* (Petitioner) 
2. 


K. L. Dargan, Examiner of Local Fund Accounts, 


Madras ... Respondent (Respondent). 
Madras Local Boards Act (XIV of 1920)—Surcharge against President 


of Panchayat Board—When proper. 


An order of surcharge can be rightly levied against the President of a 
Panchayat Board, only when loss to the Board ħas been clearly established. 
If the Board is left without any legal remedy in regard to sums payable to 
them then such loss has been clearly established. But if all that can be said 


“is that when a legal remedy is resorted to it is probable that there will be 


difficulties in realising the fruits of the decree, or that the Court will not 
award the actual costs which the Board may incur then no present loss can 
be taken to be proved. 


Where owing to the indifference of the President of a Board certain 
leases were not taken in writing, though the Board is precluded from filing 
a suit for rent specifically so-called, still a suit can be filed for damages for 
use’ and occupation and accordingly the sum due from the lessees to the 


‘Board cannot be surcharged against the President. 


: Where certain persons were permitted to carry on trades without ever 
being called upon to take out a licence and pay the requisite fee, it cannot 
be said that any licence fee is legally due from such persons and as there is 
no right of suit available to the Panchayat Board in respect of this money 
a surcharge order against the President can be made. 

Where due to the negligence of the President, house-tax due by certain 
persons for a particular year was not demanded and had become time-barred 
and was written off as irrecoverable, a surcharge order is proper especially 
if there is no evidence as to the inability of the persons from whom the tax 
.was due to pay such tax. 


Appeal against the order of the Additional District Judge of 


“Coimbatore, dated the 23rd September, 1940, and made in O.P. 
No. 31 of 1940. 


A. C. Sampath Aiyangar and T. K. Subrainania Pillai for 
Appellant. 


e theme sy 


*A AO. No. 5 of 1942. 27th January, 1942. 
(CR.P. No. 642 of 1941, converted into), Lagext 
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The donnei Pleader (K. Kuttikrishna Menon). for Res- 
pondênt. 


The Judgment of the Court was delivered by 


King, J.—The question at issue in this appeal is whether 
certain items surcharged against the President of the Bhavani 
Panchayat Board for the Official year 1938-1939 have been right- 
ly so surcharged or not. 


The first item refers to a sum of Rs. 35. This sum ought to 
have been collected by the President, who is the appellant here, 
from certain persons who carried on trade within the Union with- 
out taking a licence. It is the case for the Government that these 
persons were permitted by the appellant to carry on their trades 
without ever calling upon them to take a licence and pay the re- 
quisite licence fee The learned Additional District Judge of 
Coimbatore against whose order this appeal has been filed holds 
that the Panchayat Board had no right of suit in respect of these 
sums, the reason being that no licences were actually issued. If 
licences are‘not actually issued, it cannot be said that any licence 
fee is legally due from persons to whom they ought to have been 
issued. There is authority for this position in Gopayya In rel, 
and after some argument it was finally conceded for the appellant 
that there was no right of suit in respect of this money. We ac- 
cordingly hold that the order of surcharge in respect of the first 
item was correct. 


_The second item is one of Rs. 38 due on account of house tax 
for the year 1935-1936. This was not demanded, and no suit was 
filed so that during the presidentship of the appellant it “had 
become time-barred. On the 3lst March, 1939, it was written off 
by the Board as irrecoverable. It was argued that in some way 
this action of the Board releases the President from all responsibi- 
lity in respect of the failure to collect the money. There is nothing, 
however, in the Act or in the rules relating to surcharges which 
makes the Board the judge whether the President has by his negli- 
gence caused loss of money to itself or not. It is clear in this in- 
stance that the failure to collect this money was due entirely to 
the negligence of the appellant as the evidence is that the persons 
from whom it was due have been regularly paying their house 
tax in subsequent years, and there can therefore be no acceptance 
of any plea of their inability to do so in the year in question. 


Finally comes a sum of Rs. 129-8-0 which is due from a num- 
ber of persons who have taken leases of certain vacant sites in the 
municipal area. According to the rules under the Act there ought 
to have been written lease deeds executed by them, but owing to 
the indifference of the appellant in this respect the leases were by 
word of mouth only- ‘The learned Additional District Judge 
states that as this is so the Board is precluded from filing any 
‘suit. No doubt that is true if the suit is one for rent specifically 
so-called; but sur attention has been called to more than one 
ruling of this Court in which it has been held that even though 
there is.no written lease a suit canbe filed for damages for use 
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and Gerakan. The EN of these decigions has ngt been 
challenged by the learned Government Pleader. It follow? that 
the view of the learned Additional District Judge that the Board. 
is left without any legal remedy for recovering the money which 
ought to have been levied from these lessees is wrong. It is argued 
on behalf of the Government that the failure of the President to 
take written leases from the lessees will make the filing of suits 
by the Board a more laborious and costly matter than it would 
otherwise. have been, and in particular stress is laid upon’ the 
fact that a large number of individual suits for small sums would 
have to be instituted. It is also mentioned that it is common 
knowledge that the costs incurred by a successful plaintiff are 
usually greater than those awarded him by the Court, and there- 
fore it is argued that the net result of filing these suits will be 
that the money will not be recovered in full. It seems to us that 
these are considerations which are foreign to the scope of the de- 
cision of this appeal. An order of surcharge can be rightly levied 
only when loss has been clearly established. If, of course, the 
Board is left without any legal remedy, then such loss has been 
clearly established; but if all that can be argued is that when a 
legal remedy. is resorted to it is probable that there will be diffi- 
culties in realising the fruits of the decree, or that. the Court will 
not award the actual costs which the Board is compelled to-in- 
cur, then no present loss has yet been proved and the matter is 
still hypothetical. We are accordingly of opinion that in regard 
to this last item the order of surcharge is not justified. 


The appeal will accordingly be allowed in respect of the. final 
item and will be dismissed in respect of the first two items.’ Each 
party will bear his own costs throughout. 


K.S. — Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE HAPPELL. 


K.C. Kandaswami Mudaliar .. Appellant® (Petr.) 
v. 
M.A. Palaniswami Goundar .. Respondent (1st Respt.) 


Execution—Pre-decretal arrangement—When can be pleaded in bar of, 
execution, 


Pre-decretal arrangements cannot be pleaded in bar of execution if 


. they vary or attack the decree but they can be pleaded if they relate only to 


the execution of the decree. 


Chidambaram Chettiar v. Krishna Vathiyar, (1916) 32 MLJ. 13: 
LL.B, 40 Mad. 233 (F.B.) and Papamma v, Venkayya, (1935) 69 MLJ. 
451: LL.B. 58 Mad. 994 (F.B.), relied on. 


Accordingly, a pre-decretal arrangement compelling the deecree-holder 
to take out execution as against the other defendants before he proceeds 
‘either for the balance or for the whole of the decree amount against the 
first defendant can be pleaded in bar of execution. š 


Whether the arrangement set up in bar of execution was entered into 
pending the suit or before its institution makes little difference. 


*A,A.A.O. No, 19 of 1940.. < 19th January, 1942. 


I) THE MADRAS LAW JOURNAL REPORTS. 397 


Majlayya v. China Kotayya, (1921) 14 L.W. 317 and Butehiah Chetti 
v. Tayar Rao Naidu, (1930) 60 M.L.J. 721:I.L.R. 54 Mad. 184, re- 
ferred to. 

By simply serving notice on the other defendants and taking no fur- 
ther action to attach their property or realise anything from them when 
they did not appear the decree-holder cannot claim to have fulfilled the 
terms of the agreement. 

Appeal against the order of the District Court of Coimba- 
tore, dated 19th September, 1939 and passed in Civil Appeal 
. No, 286 of 1939 preferred against the order of the Court of the 
District Munsif of Erode, dated 25th March, 1939 and made in 
E.P. No. 163 of 1939 in O.S. No. 270 of 1938. 


e A. C. Sampath Aiyangar for Appellant. 
K. Bhashyam Aiyangar and R. Desikan for Respondent. 
The Court delivered the following 


JUDamMENT:—This appeal raises the question whether in 
execution of a decree an arrangement between the decree-holder 
and the judgment-debtor entered into before the suit was filed 
can be pleaded in bar of execution. The suit in question was O. 
S. No. 270 of 1938, a suit for the recovery of money from four 
persons, of whom the present respondent was the 1st defendant. 
A decree was passed -for the recovery of a sum of Rs. 2,223-13-6 
with costs against the four defendants jointly and severally. 
When, however, the plaintiff-appellant proceeded to take out exe- 
cution, the Ist defendant pleaded an arrangement by which the 
appellant had agreed that he would proceed against the 2nd and 
4th defendants and recover the amount due under the decree 
from them and that, only if he could not recover from them, 
would he take steps to recover the whole amount or the balance 
that was due from the 1st defendant. The Ist defendant’s case 
was that the appellant had consented to this agreement because 
he had “paid a sum of Rs. 700 towards the amount due by him 
and the other defendants to the appellant, whereas the other 
defendants had paid nothing. ‘The case of the lst defendant 
was not, therefore, that he was entitled to a deduction of any 
amount "from the amount sued for and decreed, but that the fact 
that he had made this previous payment had induced the appél- 
lant to enter into the agreement. Both the trial and the lower 
appellate Courts have found that this agreement was true. The 
learned District Munsif, however, was of opinion that, although 
a pre-decretal agreement can be pleaded in bar of execution of a 
decree in this case the application was sustainable under the 
terms of the agreement since the agreement was not that he 
should exhaust all remedies against the other defendants’ before 
he proceeded against the first. The learned Additional District 
Judge of Coimbatore agreed with the District Munsif that the 
agreement could be pleaded ‘but holding that before execution 
could be taken against the lst defendant all remedies must be 
exhausted against the others, reversed the order of the trial Court 
that execution should proceed against the Ist defendant and 
allowed the appeal. 

‘The main argument advanced in this appeal is that this is 
not a case in which, on authority, the pre-decretal agreement can 


Kandaswami 
Mudaliar 


Palaniswami i 
Goundar. 


i Kandaswami 
'Mudaliar 


i Palaniswami 
-Goundar, 


398 THE MADRAS LAW JOURNAL REPORTS. ; [1942 


e pleaded. Since the Full Bench decision „in Chidambaram 
Chettiar v. Krishna Vathiyar; it cannot be doubted that? pre 
decretal arrangements between decree-holders and judgment- 
debtors in appropriate cases can be pleaded in bar of the execu- 
tion, of the decree. In that case, in holding that pre-decretal 
arrrangements could be pleaded as a bar to execution of the 
decree; the. majority: of the Full Bench rested their decision on 
the principle of stare decisis. The actual pre-decretal arrange- 
ment which in Chidambaram Chettiar v. Krishna Vathiyart it, 
was held, could be pleaded in bar of execution, was an arrange- 
ment that for a certain period after the passing of the decree 
execution would not be taken against the defendant judgment- 
debtor. . Later cases which followed this decision have made ‘ít 
clear that the general distinction between pre-decretal arrange- 
ments that can be pleaded in bar of execution and pre-decretal 
arrangements that cannot be pleaded in bar of execution is that 
arrangements cannot be pleaded in bar of execution if they vary 
or attack the decree but can only be pleaded if they relate. to 
the execution of the decree. It is no doubt not easy in any parti- 
‘cular case ‘to determine whether an arrangement varies the 
decree or not. If the question was one of first impression, it might 
be said. that any pre- -decretal arrangement which derogates from 
the rights given to the deeree-holder by Virtue of “the decree 
varies that decree and, if that was the principle and test to be 
applied, it. might be difficult to see how a pre-decretal arrange- 
ment, which prevented a decree-holder from taking out execution 
immediately against his judgment-debtor, seeing that the decree 
itself gave him that right, does not amount to a variation of 
the decree. On the principle of ‘stare decisis’, however the 
Full Bench in Chidambaram Chettiar v. Krishna Vathiyar, held 
that on the facts of the case before them the deeree was not 
varied. .What, therefore in this case had to be done was to see 
whether the agreement is, according to the decided cases, a pre- 
decretal arrangement which can be pleaded as a bar to the exe- 
cution of -the decree. On the face of it the facts of the pre- 


<- sent case, where all that the pre-decretal arrangement has done 


has been to compel the decree-holder to take out execution. as 
‘against the other defendants before he proceeds either for the 
balance or the whole of the decree amount against the lst de- 
fendant. are not easily distinguishable, from a case in which 
the agreement was that the appellant should not proceed for a 
Specified time after the date of the decree against the defendant. 
Chidambaram Chettiar v. Krishna Vathiyor’ would appear to 


. be at. least -as strong a.case as the case now before me. ‘There 


is, however, another Full Bench case which is in point—Papanwma 


Vv. Venkayya.? In that case it was held that a pre-decretal 


arrangement that execution should not be taken out against one 
of the defendants (the 8rd defendant) was an arrangement 
which did.not vary the decree and that consequently the arrange- 
ment . could be pleaded in bar of execution against the 3rd 


- (1916) 32° MLJ. 13: LLR. 40. Mad. 233. (EB). 
(1985). 69° MILJ,.451: LLR. 58 Mad, 994 (PBA). 
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defendgnt. This, jt seems to me, is a very much stronger case 
than “the present where the appellant has merely agreed to do 
what in any case he might have done, namely, to proceed against 
the second and fourth defendants before he proceeded against 
the Ist defendant. I am of opinion therefore that the decisions 
in Chidambaram Chettiar v. Krishna Vathiyart and Papamma 
v. Venkayya* are wide enough, as the learned District Judge has 
said, to cover the facts of the present case and that the conten- 
tion of the appellant must fail. 

It is also argued for the appellant that this case is distin- 
guishable from Chidambaram Chettiar v. Krishna Vathiyar! and 
Papamma v. Venkayya? and indeed from other cases which have 
béen cited, because they were cases where the arrangement set 
up had been entered into during the pendency of the suit whereas 
the present is a case where the agreement was made before the 
suit was instituted. There seems to me no difference in principle 


between an arrangement set up in bar of execution which | 


has been made before the institution of a suit and an arrange- 
ment which has been made during its pendency. In both cases 
the question will be whether the agreement relates to the execu- 
tion of the decree or whether it has varied or attacked the decree. 
Learned counsel for the appellant in support of his contention. 
that there is a distinction has relied on the case reported in 
Malayya v. China Kotayya2 That indeed was a case in which 
an arrangement which was entered into before the suit was insti- 
tuted was set up, and it was held that it could not be pleaded in 
bar of execution. It seems clear, however, from the judgment 
that it was not held that the arrangement could not be pleaded 
in bar of execution simply because the date. of the arrangement 
was prior to the institution of the suit. The observations of Spencer, 
J., and the reasoning on which his judgment was based would 
have applied equally to an arrangement come to during the 
pendency of the suit. It should “also be noted that in another 
ease to which I have been referred, viz., Butchia Chetti v. Tayar 
Rao Naidu* it was observed that whether the arrangement was 
entered into pending suit or before institution of the suit 
appeared to make little difference. The fact therefore, that the 
arrangement set up was prior in date to the imstitution of the 
suit does not appear to be a reason for distinguishing this case 
and so differing from the conclusion reached by the learned 
District Judge. 

The last point taken by learned counsel for the appellant is 
that, the learned District Judge should have agreed with the 
trial Court that in any case the appellant had complied with the 
terms of the agreement by the action which he had taken. That 
action was to have notice served on all the defendants. When 
however, the petition came on for hearing, defendants 2 ‘to 4 
were absent; the petition was heard as between the appellant 
and the Ist defendant who was represented and no further action 


1. (1916) 32 M.L.J. 18:1.L.R. 40 Mad. 288 (F.B.). 
2, (1935) 69 M.J. 451:1.L.R. 58 Mad. 994 (F.B.). 
3. (1921) 14 L.W. 317. 

4, (1930) 60 M.L,J. 721:1.L.R. 54 Mad. 184, 
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was taken against defendants 2 to 4. Tt is not necessarg here 
to decide exactly what interpretation should be put on the dgree- 
ment that the appellant should first proceed against defendants 
2 to 4 since it is abundantly clear that simply by serving notice 
on them and then taking no further action to attach their pro- 
perty or realise anything from them when they did not appear 
he has-not fulfilled the terms of the agreement. 

In my opinion therefore the decision of the learned District 
Judge was right. (The appeal is consequently dismissed with 
costs. Leave to appeal is Keruk, 


K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
PRESENT :—Mr. JUSTICE HORWILL. 





Amara Narasimhulu Chetty ... Petitioner® (PUF). 
v. 
Thamidalapati China Ramayya Naidu 
and others ... Respondents (Defts.). ` 


Madras Civil Courts Act (III of 1813); S. 14 and Court-Fees Act (VII 
of 1870), S. 12 (1)—Determination of amount of court-fee payable in a suit 
for possession—1f precludes subsequent reconsideration of the valuation of 
the property for purposes of jurisdiction. 

The finding as to the value of the property in suit for purposes of court“ 
fee does not preclude the Court from afterwards coming to the conclusion 
that it had no jurisdiction to try the suit. In a suit for possession of land 
the true value of the land determines jurisdiction and is also the basis for 
calculating court-fee, subject to the qualification of S. 12 (1) of the Court- 
Fees Act that when. once the amount of court-fee has been determined it 
is final, 

Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the District 
Court of Nellore, dated 22nd June, 1939 and made in A.A.O. No. 
1 of 1939, preferred against the order of the Court of the Dis- 
trict Munsif of Nellore (Additional), dated ‘18th ODER 1938 
and made in O.S. No- 113 of 1938. 

`. K. Umamaheswaram for Petitioner. 

` M: K. Ramachandra Rao and D. R. Krishna Rao for Respon- 

dents: 


The Court divei the following 


JuDGMENT.—The petitioner purchased a plot of land in Court 
auction for a sum of Rs. 239. He was unable to obtain posses- 
sion’ and brought the suit out of which this petition arises for 
possession of the property. He valued the suit at the amount which 
he had paid in Court auction. The Court thought that insuffi- 
cient and arbitrarily fixed the valuation at Rs. 1,000; and the 
District Munsif asked the plaintiff whether he would accept that 
figure’ or whether he would prefer to have a commission issued” 
to determine its value The plaintiff accepted the valuation of 
Rs. 1,000 and paid the additional court-fee. The defendants con- ` 
tended in their written statement that the value of the property 
was considerably over Rs. 3,000 and that the Court had no juris- 


*C.R.P, No. 2429 of 1939, | 22nd September, 1941. 
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diction to try the,suit. The learned Munsif, although he did not 
determine the actual value of the property, came to the conclu- 
sion on the data available to him that it was clear that whether 
the value of the property was as high as the defendants stated 
or not, the value certainly considerably exeeeded his pecuniary 
Jurisdiction. He therefore returned the plaint for presentation 
to the proper Court. The matter wag taken on appeal to the Dis- 
trict Judge, who came to the conclusion that although the District 
Munsif might have done well to have issued a commission to de- 
termine the value of the property, he was nevertheless right. He 
therefore dismissed the appeal. 


e Th real question in this petition is whether, when once the 
District Munsif had determined the amount of court-fee payable, 
the District Munsif, in view of S. 12 (1) of the Court-Fees Act 
and S. 14 of the Madras Civil Courts Act, had authority to re- 
consider the value of the property even for purposes of jurisdic- 
tion. It would indeed be strange if the Court, by making an error 
in fixing the value of the court-fee payable, could obtain jurisdic- 
tion which it did not really possess. Mr. Umamaheswaram for the 
petitioner is unable to find any authority for that position. On 
the other hand, there is a direct authority of this Court in Nara- 
simhacharyulu v. Zamindar of Bobbili', by Kumaraswami Sastri, 
J., that the determination of the court-fee does not preclude the 
reconsideration of the value of the property for questions of juris- 
diction. He followed Peart Sha v. Surujmal Marwari, which 
was decided by a Bench of the Caleutta High Court and it is 
conceded by Mr. Umamaheswaram that this decision is against 
him. The learned Judges there followed Annamalai Chetti v. 
Lieut-Col. J. G. Cloete,® and Kanaran v. Komappan*. In Anna- 
namalai Chettiar v. Lieut-Col. J. G. Cloete, it was held that the 
finality referred to in S. 12 (1) was only with regard to arithmeti- 
eal calculations of the court-fee payable and not to questions of 
classification. The question was thought to be of importance there 
because, if the opinion of the Munsif as to the nature of the suit 
was final, an appeal would not lie. If the Munsif had rightly 
understood the nature of the suit, an appeal would have lain. 
The learned Judges therefore held that on this question of juris- 
diction it was competent for them to go behind the finding of the 
Munsif; and the reason they gave was that a determination under 
S. 12 (1) was not final with regard to the classification of suits. 
In Kanaran v. Komappan’‘, a suit was dismissed because the addi- 
tional court-fee fixed by the Court was not paid, and the ques- 
tion there was whether an appeal lay against the order dismiss- 
ing the suit. The learned Judges followed Annamalai Chettiar 
v. Lieut.-Col. J. G. Cloete’, and held that S. 12 did not apply to a 
wrong determination of the classification of a suit. Much the 
same question came before a Full Bench in Madana Mohana Naiko 
v. Krupasindhu Naido®, and the learned Judges were inelined to 





(1919) 10 L.W. 178, 
(1912) 17 G.W.N. 503. 

(1881) LL.R. 4 Mad, 204. 

(1890) LL.R. 14 Mad. 

(1937) 1 M.L.J. 1: LLE (1937) Mad. 275 (F.B). 
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,Narasimhulu disagree with the reasoning in Annamalai Chetti v. Lieyt:-Col. 
Chetty J. G. Cloete!, and concluded that S. 12 (1) applied to queg$tions 


China of classification as well as to mere questions of calculation. They 
Ramayya did not discuss the question whether S. 12 (1) would be final as to 
Naidu. jurisdiction as well as to court-fee; but certain remarks of Ven- 
katasubba Rao, J., at page 282, suggest that he did not think so. 

He ‘says: 


“The present trend of decisions seems to be that where a plaint is re- 
jected under Cl. (b) of O. 7, r. 11, the order rejecting the plaint ig not 
appealable when the order is based on a question of valuation pure and 
simple; but if the order involves a decision as to the category to which a 
suit belongs, the order is appealable. As we have said, this view is: the 
result of the endeavour to reconcile the Code with the Couri-Fees Act. But 
is it really necessary to take such a view?” ; kd 
The learned Judge then gas on to give reasons why it is not 
necessary to do so. If Mr. Umamaheswaram’s reasoning were 
sound, then a determination of the court-fee would be final for all 
purposes, and even though a suit were dismissed for non-payment 
‘of additional court-fee wrongly demanded, no appeal could lie des- 
pite the provisions of O. 7, r. 11, from the decree. The learned Judges 
in that ease held that an appeal would lie, despite the fact that a 
decision had been given which was final for purposes of court-fee 
under S. 12 (1). . I, therefore, agree with the learned District 
Judge that the finding as to the value .of the property for purposes 
of court-fee did not preclude the Court from afterwards coming 
to the conclusion that it had no jurisdiction to try the suit. The 
true value of the land determines jurisdiction and is also the 
basis for caleulating court-fee, subject to the qualification of 
S. 12 (1) of the Court-Fees Act that when once the amount of 
court-fee has been determined it is final. 


A minor point raised by Mr. Umamaheswaram is that the 
District Munsif did ‘not have before him satisfactory material on 
which he could come to the conclusion that he had no jurisdic- 
tion. Both the Courts below were satisfied that the value of the 
property exceeded Rs. 3,000. I am not prepared to go behind 
that finding in revision. 


Finally, it is said that as the respondents submitted to the 
jurisdiction of the Court by taking part in certain proceedings 
ordered on the footing that the Munsif had jurisdiction, they were 
precluded from questioning the jurisdiction of the Munsif later. 
Whether’ there was any personal estoppel or not, when the Court 
found that it was not competent to try the case, it clearly could 
not proceed and was bound to return the plaint to the plaintiff 
for re-presentation -in a Court of competent jurisdiction. 


“The petition is dismissed with costs. 


oe? 


. K.S. = Petition dismissed. 
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“IN THE HIGH, COURT OF JUDICATURE AT MADRAS. 
_. Prugene:—Mr. Jusriocs Kine AND Mr, Justice Haren. 
R. D. K. Venkatalingama Nayanim ., Appellant® (24th Defi. 


Bahadur Varu —Pir.) 
: v. , 
Raja Inuganti Rajagopala Venkata .. Respondent. 


Narasimha Nayanim Garu (Execution Respondent—Petr.) 


Cwil Procedure Code (V of 1908), O. 21, r. 90, proviso—Order for 
furnishing of security by applicant for setting aside sale im execution with- 
in a time fixed for the same—Draft security bond tendered on that 
date—Cowrt issuing notice to opposite side onm that date—Security tested 
and found to be wholly inadequate after appearance by respondent who 
objected to the sufficiency of security—Court if precluded from dismissing 
application for failure to furnish security withowt going into the merits— 
Issue of notice—If operates as admission of the petition, 


The applicant for setting aside a sale in execution of a decree was 
ordered to furnish security by a certain date when a draft security bond 
was tendered. Without testing the security the Court issued notice to 
the opposite side who appeared and raised objections as to its sufficiency. 
The security .was thereupon tested and found wholly inadequate and the 
Court dismissed the application without considering it on its merits, on the 


ground that -the applicant had failéd to furnish security. On appeal 


against the order it was contended that by issuing the notice the Court 
had admitted the application and had therefore precluded itself from dis- 
missing it except after consideration on the merits. 


Held, that there is no principle of law by which the Court should be 
deemed to have done what it consciously’ did not intend to do. The secu- 
rity having been called for before the issue of notice, the subsequent issue 


of the notice before the security was tested should be deemed to be pro-. 


visional and in issuing the notice in the cireumstances the Court did not 
intend, to deprive itself of the power of deciding whether the security to he 
eventually furnished was adequate or not, and when it was found that the 
security was not adequate, the Court was entitled under O. 21, r. 90, Civil 
Procedute Code, as now amended to dismiss the applicatioi ’ without any 
further consideration of its merits. 

Narasimha Pattamahadevi v. Annan Naidu, (1940) 1 M.L.J. 350 and 
Chidambaram Pandaram v. Lakshminarayana Chettiar, (1941) 2 M.L.J. 
109, distinguished. 

If the sale were void, under S. 47 of the Civil Procedure Code the 
judgment-debtor is entitled to have it set aside quite ii aha of the 
fact whether he, furnishes security or not, 


Appeal against the order of the Court of the Subordinate 
Judge of: Chittoor dated the 2nd February, 1940 and made in 
E.A. No. 385 of 1929 in E.P. No. Ee S. No. 86 
of 1916. 


- A. Bhujanga Rao and D. R. Krishna Rao for Appellant, 
P. Y. Rajamannar and K. Subba Rao for Respondent. 
The Judgment of the Court was delivered by 
King, J.— The subject-matter of this appeal is a sale in exe- 
cution of a deeree in O.S. No. 86 of 1916 held on the 30th 


September, 1939. On the 27th October, the appellant applied 
under O. 21, r. 90 to ‘have the sale set aside. ‘The learned 
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Judge ordered that he should furnish security ynder the proviso 
to r.. 90eand granted him time for one week for this purpose On 
the same day (81st October) the appellant filed another 
application: asking for more time for furnishing security, 
and éventually time was extended to the llth Novem- 


ber on which day a draft security bond was tendered- 


to the Court by the appellant. On the 15th November, 
without passing any orders in regard to the adequacy of the 
security tendered or to the necessity for furnishing any registered 
security bond, the Court issued notice to the opposite side. When 
the respondent appeared he took the objection that the property 
offered as security was not sufficient and the Court ordered the 
security to be tested. ‘The result of the test was that the pro® 
perty offered as security was found to be wholly inadequate and 
the Court thereupon dismissed the application of the appellant 
without considering it on its merits, on the ground that he had 
failed to furnish security. The appellant appeals against that 
order. 

The first point taken in appeal is that by issuing notice on 
the 15th November, the Court had admitted the application and 
had therefore precluded itself from dismissing it except after 
consideration on the merits. This argument appears somewhat 
startling to us. But it is sought to be supported by the enun- 
ciation of a legal principle that whenever a Court issues notice, 
whatever the circumstances may be, the Court must be deemed to 
have admitted the petition, and therefore no further steps can 
be taken in regard to the dismissal of a petition under r. 90 
‘because. security has not been furnished. We have been referred 
to two rulings in this connection: one the judgment of Mr. 
Justice Mockett reported in Narasimha Pattamahadevi v. Annan 
Naidu* and' another judgment by a Bench of this Court of which 
one of us was a member, reported in Chidambaram Panddram v. 
Lakshminarayana Chettiar: 2 In the former’ case, it has heen 
held that ordinarily the decision of the Court to issue notice is 
tantamount to the admission of an application: and in the 
second case the same point of view has been taken and the learn- 
ed Judges go even further and say that even though the Court 
below did not intend really to admit a petition, if in law the 
procedure adopted by it has necessarily the effect of- having 
brought about the admission of the petition, then it must be 
deemed that the petition has been admitted independently of the 
intention of the Court. We cannot find in either of these judg- 
ments any comprehensive principle that in all circumstances the 
mere. issue of a notice by the Court must be considered to be the 
equivalent of an admission of an application. Inthe two cases 
which have been brought to our attention, the circumstances were 
that a petition was first filed and notice was issued, andit was 
only after the notice had been served and the respondent has ap- 
peared that the Court began to consider the question, raised before 
it by the respondents of the necessity for calling upon the peti- 
aner to furnish security. In the present case, when the petition 


(1940) 1 M.L.J. 350. 
a : (1941) 2 M.L.J. 109: 
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was filed by the petitioner, the Court called upon him, before 
issuimg notice, to furnish security. The facts therefore present 
this very essential point of difference. In both Narasimha Pat- 
tamahadevi v. Annan Naidu, Chidambaram Chettiar v. Lakshmt- 
narayana Chettiar, there was no possible room for any argu- 
-ment that the Court could have meant anything else by issuing the 
notice than to admit the application. In the present case the 
learned Judge in the order now appealed against has carefully 
analysed the facts and circumstances and has come to the con- 
clusion that when the Court issued the notice on the 15th its 
obvious intention was that that notice should be provisional. The 
Court assumed that the petitioner, having filed a draft bond on 
the llth November, would proceed in due course to file a regis- 
tered bond, and assumed also that in all probability that register- 
ed bond would be found to deal with property sufficient for the 
purpose of furnishing security. It therefore issued notice to 
save time, and provisionally, so that when the necessary forma- 
lities were completed by the petitioner, the Court could proceed 
to hear the application on its merits. ‘The only alternative which 
we think is open to the appellant in this appeal is to convince us 
that on the 15th November the decision of the Court to issue 
notice meant that the Court had changed its mind, and that after 
calling for security on the 31st October and after waiting until 
the draft bond had in fact been presented, it decided that after 
all no security was necessary. We are quite unable to agree with 
this view of the attitude of mind of the lower Court in the 
absence of any kind of record which would give any reason for 
this change of intention. We think the learned Subordinate 
Judge who passed the order now appealed against (who inci- 
dentally was not the same Judge who passed the orders in 
November) has come to the only reasonable conclusion, and has 
rightly. divined the real intention of his predecessor, which was 
to issue notice provisionally. After all, in spite of the incidental 
remark made in the judgment in Chidambaram Pandaram vy. 
Lakshminarayana Chettiar? the essential element in the admission 
of an application is the act of the Court admitting it. As was 
there held, if some act has been done which in law can amount 
‘to nothing else than the admission of an application, then the 
application must be deemed to be admitted, even if the Court 
did the act without really applying its mindtoits consequences. 
But whereas in this case, we are able upon the facts to ascribe to 
the Court a quite different intention when it issued the notice, then 
it would be absurd to hold that there is any principle of law 
by which the Court should be deemed to have done what it con- 
sciously did not intend to do. It is clear therefore to us that 
‘in issuing notice, the Court did not intend to deprive itself of 
-the power of deciding whether the security to be eventually 
furnished by the petitioner was adequate or not, and when it 
was found that the security was not adequate, the Court was en- 
titled under č. 90 as now amended to dismiss the application 
without any further consideration of its merits. 


1. (1940) 1 M.LẹJ. 350. 
2 (1941) 2 M.L.J. 109. 
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The second point argued in appeal was that even though the 
Court had found that the security actually furnished was i¢suff- 
‘cient, it ought to have accepted the offer of ‘the appellant to 
furnish further security within a brief interval. The Court 
was not inclined to accept this offer and considered that it was 
probably not made bona fide. This is a matter entirely for the. 
discretion of the executing Court-and we can see no reason why 
we should interfere with its exercise of its discretion in this 
‘particular. case, especially as the result of the testing order 
showed that the security originally offered was grossly inadequate. 
So far therefore as this petition can be held to have fallen under 
O. 21, r. 90, we hold that it was rightly dismissed by the 
learned Subordinate Judge. 


There is, however, one further point, and that is that the 
petition is not confined to O. 21, r. 90 but falls also under S. 47. 
‘(There is a contention by the appellant that the sale was not only 
invalid under r. 90, but was from its very inception, void, 


‘because the previous sanction of the District Judge of Chittoor 


had not been obtained for the holding of the sale. This proposi- 
tion was challenged in the counter-affidavit; but the learned Sub- 
ordinate Judge has given no adjudication upon it. If the sale 
were, in fact, void, the appellant is entitled to have it set aside 


quite irrespective of the fact whether he furnishes security or 


not. We accordingly set aside the order of the learned Subordi- 
nate Judge and remand the petition to be disposed of by him ‘in 
the light of this judgment and in regard only to the contention 
just mentioned, which falls under S. 47. Costs in the Court 
below will abide the result. Costs of this appeal will be paid by 


_ the appellant. 


K.S. Appeal allowed. i 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice KING AND Mr. Justice HAPPELL. 





Yekkala Venkataramayya .. Appellani® (Opposite party) 
ù. 
Achugatla Baba Sahib sa Respondent (Applicant). 


Workmens Compensation Act (VIII of 1923), S. 2 (1) (d) as amended 
in 1933—Scope—Father of deceased workman—When ‘dependent’, 

S. 2 (1) (@ of the Workmen’s Compensation Act (as amended in 1933) 
includes in the term ‘dependent’ without any further qualification, only the 
wife, minor legitimate son, unmarried legitimate daughter or widowed 


-mother. For the father of a deceased workman to be adjudged a dependent, 


he must show under sub-S. (2) that he was wholly or in part dependent on 
the earnings of his son at the time of his death. 


Appeal against the order of the Court of the Commissioner 


-for Workmen’s Compensation, Madras, dated 21st December, 


1939, and made in Case No. 116 of 1939. 


E. Vinayaka Rao for Appellant. 
Respondent not represented. 
The Court delivered the following - EPESI 
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JupaMENT.—This is an appeal against an order of the Com- 
missioner for Workmen’s Compensation awarding a sum af Rs. 550 
to the father of one Hajee Peera Sahib who was injured in an 
accident arising out of his employment by the appellant, on 8th 
February, 1939. The injury was caused to his left hand, and 
„Írom it he developed tetanus and died on 16th February. 


- One point raised in the appeal is that the death of Hajee 
Peera was due to his own fault in not having his injury treated by 
a qualified medical man and that if thet had been done, the 
injury could eaily have been cured. It is unnece8sary however for 
us to. discuss this question as the appeal must in our opinion suc- 
ceed upon another point. 

7 


The point put simply is, that the respondent had no locus 
standi to make the application to the Commissioner. He is not 
a dependent of the deceased workman within the meaning of the 
definition of ‘dependent’ in the Workmen’s Compensation Act. 
This point, it may be mentioned, was made in the counter-affida- 
vit of the appellant to the respondent’s claim. The Commissioner 
however has failed to appreciate the significance of this objec- 
tion. In the second paragraph of hig order he states, as if the 
matter admitted of no argument, that ‘the applicant is a depen- 
dent of the deceased as defined in S. 2 (1) (d) of the Workmen’s 
Compensation Act. He then goes on to say that 

“the questions, whether he was wholly or partly dependent on the earn- 
ings of his son at the time of his death and whether he is entitled to com- 


pensation, if awarded, do not arise now, They are matters for adjudication 
in distribution proceedings, which are different from these proceedings”. 


Apparently the Commissioner had in mind the possibility of rival 
claimants to the compensation, and other dependents of the de- 
ceased workman existing who might object to the whole of the 
compensation to be awarded to be paid to the respondent. The 
. Commissioner has entirely failed to apply his mind to the defini- 
tion of a ‘dependent’ in S. 2 (1) (d) of the Act after the amend- 
ment of 1988. It is true that before 1933, any parent of a de- 
ceased workman was a dependent under the definition, whether 
he in fact relied upon the earnings of the workman for his main- 


tenance or not. As amended however, the Act includes in the. 


term ‘dependent’ without any further qualification, only the wife, 
minor legitimate son, unmarried legitimate daughter or widowed 
mother. For the father of a deceased workman to be adjudicat- 
ed a dependent, he must show under sub-S. (2) that he was wholly 
.or in part dependent on the earnings of his son at the time of his 
death. On this point there is no evidence. As already stated, the 
Commissioner has not apparently devoted his attention to the 
point at all. The applicant gave evidence and did not say that 
he was wholly or in part dependent upon the earnings of his son: 
nor has any other witness given any evidence which could justify 
any such finding. It is unfortunate that in this appeal the res- 
pondent has ehosen to remain ex parte. But we have no serious 
doubt that the omission of the respondent to give this evidence was 
due not to any negligence on his part or any belief that the evi- 
-dence was unnecessary; but to the fact that he could not have 
been in fact dependent upon his son’s earnings. In the circum- 
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stances of this case, we do not think it necessary to call upon the 


Commissioner to hold any further enquiry into this question 
whether the respondent satisfied the definition ‘dependent’ as con- 
tained within the Act. r 


We must allow the appeal and set aside the order of compen- 
sation‘as one which the Commissioner had no jurisdiction to pass 
on an application by the respondent, The money deposited by: the 
appellant must therefore be returned to him. =v 


We make no order as to costs. ; 
K.S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. e 
PRESENT :—Mr. Justice SOMAYYA. 
Oorpokkil’ alias Athikkot Parvathi Amma’s 


daughter Visalakshi Amma and others wes Appellants* 
(Plaintiffs) 


Madhava Menon and others ... Respondents 

(Defts, 1, 3, 2 and 4 to 14). 

Limitation Act (IX of 1908), Art. 120—Co-sharer’s claim to his share of 
income—If confined to. sia years before date of suit. 


A co-sharer’s suit for his share of the income of property ig governed 
by Art. 120 of the Limitation Act and the starting point is when the right 


.to sue acerues. He may be entitled to an account of the share of income 


for a period which may be more than six years before the date of suit. It 


cannot be said that even in the absence of ouster or assertion of hostile 


title to the knowledge of the plaintiff, his right to share in the income should 


.be confined only to a period of six years before the date of suit, 


Yerukola v. Yerukola, (1922) 42 M.L.J. 507: LLR, 45 Mad. 648 (F.B.) 
and Syed Levva v. Syed Ammal, A.I.R. 1933 Mad. 200, relied on. , 


Sundararaja Aiyangar v. Raghawa Reddi, (1936) M.W.N. 410 and Sidda- 


_lingana Gowd v. Bhimana Gowd, (1934) 68 M.L.J. 487, distinguished, 


Appeal against the decree of the Court of the Subordinate 


Judge of South Malabar at Palghat in A.S. No. 22 of 1938 (A.S. 
‘No. 195 of 1938, District Court of Calicut), preferred against the 


decree of the Court of the District Munsif of Palghat in OS. 


-N. 262 of 1936. 


N. A. Krishna Atyar and N. K. Anonthapadmanabhan for 


| Appellants. 


P. Govinda Menon, P. Chandrasekhara Menon and 5. R. 


‘Subramanyam for Respondents. 


The Court delivered the following 
JupGMENT.—The plaintiffs whose right to a share in the 


income of the suit properties prior to the date of suit has been 


disallowed are the appellants and they challenge the finding of 
the lower appellate Court that they are entitled to an account 
only from the date of suit. The parties all formed members of 


_a tarwad which owned the suit properties in British India and a 
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number-of other properties in the native State of Cochin. The 
contesting respondent so far as this part of the appeal is eoncern- 
ed is the first defendant. He was the Karnavan of the tarwad 
so long as it was undivided. The Cochin properties were made 
the subject of a partition suit in the District Court of Trichur, 
OS. No. 63 of 1096 (1920) and Ex. II, dated the 15th November, 
1922, is a certified copy of the judgment in that suit. Ex. I 
dated the 12th August, 1925, is a certified copy of the judgment 
in appeal in that suit. The present suit is for partition of the 
properties in British India, The plaintiffs claimed a 10/24th share 
on the footing that the plaintiffs’ branch contained ten members 
on the date of the suit as 2gainst twenty-four on the whole. The 
defendants pleaded that the plaintiffs were not entitled to 10/24th 
share on the ground that there was a division in status brought 
about in the year 1920, and that at that time the plaintiffs’ branch 
would have been entitled to 1/17th. This plea was accepted by 
the plaintiffs and thereafter they confined their claim to 1/17th 
share with a claim for an account of their share of the income 
from the time when according to the defendants there was a divi- 
sion in status of the entire tarwad. This division in status was 
according to the defendants brought about by certain notices of 
the year 1920, evidenced by Exs. V, VI, VII and VIII. By Ex. V, 
dated the 18th October, 1920, partition was claimed on behalf of 
the second defendant of both the Cochin and British Indian pro- 
perties. Reply notices sent on behalf of the other branches are 
Exs. VI, VII and VIII. These notices, sent one on behalf of each 
branch, have effected a division in status. This position has been 
accepted by the lower Court. On this footing the District Mun- 
sif gave the plaintiffs a decree for partition and delivery at the 
rate of 1/17th share in the British Indian properties and also 
gave a decree for their share of the income from these properties 
from the date of the division which he fixed as 1096 Kollam cor- 
responding to 1920. 


On appeal, the Subordinate Judge while upholding the right 
of the plaintiffs to 1/17th share in the properties, on the foot- 
ing that there was a division in status in 1920, disallowed their 
claim to share in the income which had acerued prior to the date 
of suit. The reasons given are that before the suit of 1920, there 
was a prior razi decree in O.S. No. 8 of 1094, on the file of the 
District Court of Trichur, a copy of the judgment in which is 
Ex. III. The plaintiff in that suit was the present first defen- 
dant. Under that decree, on the footing that a sum of Rs. 3,000 
belonging to him was utilised for the benefit of the entire tarwad, 
he was given the right to enjoy during his life-time, the profits 
of the lands in British India which are now sought to be parti- 
tioned; and this the Subordinate Judge holds is binding on the 
parties. If that is so, the plaintiffs’ suit even for partition and 
recovery of 1/17th share should also have been dismissed and 
the plaintiffs cannot be given a decree for their share of the 
income even from the date of suit. The first defendant is still 
alive and, if the razi deeree is binding, he is entitled to the 
entire income during his life-time and the plaintiffs cannot get their 
share of the income even after the date of suit. The appellate 
Judge does not notice what really follows from the finding in the 
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earlier part of the judgment. As a matter of fact, the rights of 
the parties as provided for in Ex. III were materially variêd by 
later events. First, there were notices—Exs. V, VI, VII and VITI— 
to which I have already referred. Then there was the partition 
decree in the prior suit which was for partition of the Cochin 
properties. Under Ex. III, the right given to the present first 
defendant was apparently on the footing that he would be the 
Karnavan of the entire tarwad properties, both British Indian 
and Cochin, and it contemplated the continuance of the tarwad, 
but once that tarwad was put an end to by Ex. II, judgment in 
O.S. No. 63 of 1096, the rights under Ex. III must necessarily be 
taken to have been given up and the provisions contained in the 
decree in that suit must take their place. Ag pointed out by Me. 
Krishna Aiyar for the appellants, provision hag been made in the 
deeree in that suit in respect of Rs. 3,000 of which the entire 
tarwad had the benefit. The provision is that interest at'74 per cent. 
should be paid by the other branches to the first defendant during 
his life-time. This is clearly referred to in the judgment of the 
trial Court and also of the appellate Court. Thus the right creat- 
ed in favour of the first defendant under Ex. III, has been varied 
by the judgment in the suit of 1096, and this is not noticed by 
the Subordinate Judge. He seems to think that there is no refe- 
rence to the Rs. 3,000 given by the first defendant in O.S. No. 63 
of 1096. This is clearly wrong. There is a reference to the 
Rs, 3,000, which was really made up of two sums of Rs. 2,000 and 
Rs. 1,000. The judgment of the lower appellate Court disallow- 
ing the right to a share in the income even though the parties 
have been found to have become divided in status in the year 
1096, (in this respect accepting the case of the defendants them- 
selves) appears to me clearly wrong. When once the parties are 
found to have become divided in status and one of them continues 
in. actual possession, and further, when there is a demand for 
division of that property, a reply is sent by the person in posses- 
sion saying that he has no objection to the property being divi- 
ded, he is clearly accountable to the other sharers for their shares 
in the income of that property. The ground upon which the lower 
appellate Court rejected the claim of the plaintiffs to share in the 
income prior to the date of the suit cannot be supported. 


The learned advocate for the respondents then urges that, 
even if the plaintiffs are entitled to share in the income prior to 
the date of suit, it is only for a period of six years that the plain- 
tiffs can get their share and not for the full period from 1096 
(1920), wp to the date of suit. I am clearly of the opinion that 
this contention is unfounded. The Article of the Limitation Act 
applicable to this claim is Art. 120, which provides a period of 
six years and the starting point is when the right to sue accrues. 
That this Article is applicable has been held by a Full Bench of 
five Judges of this Court in Yerukola v. Yerukolat. The learned 
Judges pointed out that the period of six years starts from the 
time when the right of the plaintiff is denied or front the time when 
there is ouster. In all the decisions brought to my notice by either 
side it is Art. 120, that has been held to apply in such eases. The 
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respgm@lents’ advotate refers to two decisions Sundararaja Atyan- 
gar v. Raghava Reddi and Siddalingana Gowd v. Bhimana Gowd?. 
In the former case the father made an alienation of the en- 
tire properties and the sons sued for their share of the properties 
on the footing that the alienation was not binding on them. A 
"decree was passed upholding their claim but in that suit they did 
not ask for their share of the income from the properties. More 
than seven years after the date of the preliminary decree in this 
suit a suit for mesne profits or for their share of the income accru- 
ing due for all the seven years was filed. The learned Judge held that 
Art. 120, applied to such cases and that the plaintiffs can get the 
income only for six years prior to the date of suit. This is obvi- 
ously on the footing that to the knowledge of the plaintiffs, the 
defendant who was called upon to account, had even prior to the 
date of the preliminary decree asserted a hostile title as against 
the sons. In fact, in the suit by the sons for setting aside the 
alienation, the alienee pleaded that he was entitled to the whole 
of the property and that the alienation was binding on the sons. 
The Court upheld the right of the sons and passed a preliminary 
decree. From that date at any rate it cannot be said that there 
was no ouster or assertion of a hostile right to the knowledge of 
the ‘plaintiffs. Therefore the learned Judge rightly held that 
applying Art, 120, it is only for six years before suit that the 
plaintiffs can get their share of the income.‘ That is on the foot- 
ing that the right to sue for their share of the income accrued at 
least from the date of the previous decree. The latter case is still 
clearer and also proceeds on similar lines, There a step-brother 
of the plaintiffs effected a mortgage in favour of the defendants 
and a suit was filed upon the mortgage. In execution of the mort- 
gage decree the mortgagee himself became the purehaser and got 
into possession. The plaintiffs filed a suit after an unsuccessful 
attempt*to resist the mortgagee taking possession in execution 

proceedings. Then they filed a suit for a declaration that their 

rights were not affected by the mortgage of the step-brother and 
by thé proceedings in the mortgage suit. Unfortunately they did 
not ask for future profits in that suit. The suit was only for 
possession and was decreed and ultimately the decision was 
upheld by the High Court in 1923. They got into ‘possession in 
pursuance of the decree of the lower appellate Court in May, 1922. 
They had been dispossessed in proceedings in the mortgage suit 
in 1918. So from 1918, when they were dispossessed to 1922, when 
they got back possession they were entitled to mesne profits. The 
suit was filed in 1927. The decision was that though the right 
accrued in 1918, when the mortgagee-purchaser took possession, 
he would be liable only for six years before the date of suit, that 
is from 1921-22 and not from 1919-20. There was a clear ouster 
and denial of the plaintiffs’ right in the possession proceedings 
which took place in execution of the mortgage decree. It was a 
clear case of ouster and an assertion of hostile title to the knowledge 
of the plaintiffs more than six years before the date of suit. There- 
fore, according to the decision of the Full Bench in Yerukole v. 
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Visalakshi Yerukolat, time began to run from the time when the right do sue 
‘Amma acerued—-1918-1919, That being so, it was held that the plaifitifts 
D were not entitled to the profits of the first two years but that 
Madhava they were entitled to the profits of the later two years; and on 
Menon. that ground their right to share in the income for the first two 
years was disallowed. There is no discussion of the ground upon- 
which that right was disallowed, but on the facts it was a case w 
where the plaintiffs’ right had been denied by the defendant to 
their knowledge in 1918 and that started limitation running under 
column 8 of Art. 120 of the Limitation Act. In fact the learned 
Judges say: 

“The judgment of a Full Bench of this Court in Yerukola v. Yerwkolai 

also Jays down that as between co-sharers the proper article applicable $ 
Art, 120 and that limitation will begin to run from the time that there is 
an assertion of exclusive title or what may amount to ouster”, 
The two decisions relied upon by Mr. Govinda Menon are there- 
fore of no help to him. There is a full discussion of this question 
in the judgment of Madhavan Nair, J., in Syed Lewat v. Syea 
Ammal?, where the learned Judge has discussed the earlier cases 
and has in my opinion laid down the proposition correctly. 
Reference was made to the decision of the Full Bench in Yerukola 
v. Yerukola, and it was held that the plaintiff was entitled to an 
account of her share of the income for more than six years before 
the date of suit. After referring to Yerukola v. Yerukola', the 
learned Judge says: 

“This case was followed in Ayyaloutti Thevan v. Sigappi Achis, in which 
ease the plaintiff was given a decree for an account for the period men- 
tioned in the plaint which appears from the papers was for 13 years, ùe., 
1910 to 1923. So according to the trend of the decisions of this Court, 
having regard to the findings that the demand for the income and its refusal 

ka in this case was only in the year 1921, the plaintiffs’ right to demand from 
defendant 4 an account ‘of the income from October, 1911, to the date of 
the suit though the period is for more than six years cannot be helg to be 
barred under Art. 120, Limitation Act.” 
The learned Judge also dealt with the decision of the Privy Coun- 
cil in Midnapore Zamindari Co. v. Naresh Narayant, on which 
also reliance was placed by Mr. Govinda Menon. As pointed out 
by Madhavan Nair, J., there was an amendment confining the 
right to the income to six years before the suit was passed by the- 
Judicial Committee, but without anything more we must assume 
that there was ouster or assertion of hostile title to the knowledge 
of the plaintiffs more than six years before the date of the suit. 
The Privy Council approved of the decision in Yerukola v. Yeru- 
kolat, in a recent decision in Mahomedally Tayebally v. Safiabai’. 
It is unnecessary to refer to the other decisions on the point. All 
the decisions on this question referred to by either side apply 
Art. 120 and there is no decision which lays down that even in 
the absence of ouster or assertion of hostile title to the knowledge 
of the plaintiffs, the plaintiffs’ right to share in the income is to 
be confined to a period of six years before the date of suit. In 
the two cases relied upon by the learned advocate | for the respon- 
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dents it is clear that there was such ouster more than six years 
befar the date of suit. The law on this question has been plainly 
laid down in the Full Bench decision in Yerukola v. Yerukola'. 

I therefore reverse the decree of the Subordinate Judge and 
restore that of the District Munsif with costs in this and the 
» lower appellate Court payable by the first respondent. The other 
respondents will bear their own costs. 

No leave. 

K.S. —— Appeal alowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MocKETT. 
Vankineni Peda Venkata Subbayya .. Petttioner* (Decree- 
v. holder—1st Respt.) 
Jillillamudi Venkayya and another .. Respondents (Petr.— 
2nd Respondent). 

Madras Debt Conciliation Act (XI of 1936), 5. 25—Scope—Applica- 
‘tion by a ereditor for settlement of his debt—Stay of proceedings regard- 
ing debts due by other créditors—If can be granted, 

Applications by creditors under the Madras Debt Conciliation Act 
are intended to be made with regard to their own debts and not with regard 
to the debts of third parties. So where an application for settlement is 
made by a creditor there is nothing in S. 25 to authorise the staying of 
proceedings regarding debts due by the same debtor to other creditors. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Principal Subordinate Judge of Elore, dated 18th October, 
1940 and made in C.M.P. No. 360 of 1940 i in O.S. No. 8 of 1936. 


V. Viyyanna for Petitioner. 

V. Suryanarayana and M. V. Nagaramayya for Respondents. 

The Court delivered the following 

Jupement.—This petition raises a point under Madras Act 
XI of 1936 (The Madras Debt Conciliation Act). The short 
facts are that the petitioner obtained a mortgage decree in March, 
1936 for a large sum. On the 19th September, 1938 it was 
scaled down under Madras Act IV of 1938. 28rd October, 1939 
was the date fixed for sale. The 2nd respondent then put in an 
application to the Debt Conciliation Board. That application 
was marked No. 62 of 1939 and all the creditors were made parties 
‘to it. The first respondent in this petition was the 5th respond- 
ent. Following on that application on the 18th October, 1939 a 
stay of sale was ordered in respect of the present petitioner’s 
sale. This order necessarily was made under S. 25 of Act XI of 
1936. On the 24th June, 1940 the application was dismissed 
under S. 9 (6) of the Act. So it will be seen that the applica- 
tion before the Board was pending from October, 1939 until June 
1940. S. 9 (b) provides that an application may be dismissed if 
in the opinion of the Board the applicant fails to pursue his ap- 
plication with due diligence. On 19th July, 1940 the applica- 
tion to restore the original application was dismissed. ‘The sale 
was posted to 30th September, 1940. On the 4th September, 
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1940 an application (No. 29 of 1940) was filed before thg Debt 
Conciliation Board by the present 1st respondent, who, be # re- 
membered, was the 5th respondent in the application No. 62 of 
1939. The particulars of his application, which have to be 
furnished under S. 6 of the Act, were that the debtor owed him 


Rs. 2,500 on a promissory note dated 21st June, 1934 and Rs. 925., 


interest as per Act IV of 1938. But in the beginning of his pray- 
er he said, 

“I pray that the settlement may be made along with the debt due to 
Vanikenni Venkatasubbayya, Creditor’’. 
Now, that is the name of the present petitioner and it must “be 
borne in mind that an application to the Board based on that 
decree debt had already been dismissed for default under S. 9 
(b) by the Board. But nevertheless as ‘this application was 
made, the Subordinate Judge granted a stay of the sale which 
was ordered in favour of this petitioner for 30th September, 1940. 
Against that order this civil revision petition has been filed. 

It is necessary, I think, that I should express my view with 
regard to the general scheme of the Act so far as it is relevant to 
a decision of this petition. S. 4 provides for an application for 
settlement of debts (a) by the debtor, and (b) unless the debtor 


has already made an application, by any of his creditors to a- 


Board to which the debtor might have applied. S. 5, provides 


. that the application should be in writing and signed and veri- 


fied in the manner prescribed by the Code of Civil Procedure. 
S. 6 sets out the particulars which must be given by a debtor 
and sub-S. (2) sets out what a creditor has to do. He has to 
do this: his application must contain the following particulars; 
(a) the place where the debtor resides, and (b) the amount and 


particulars of his claim against such debtor. S. 7 provides that the 


application shall be rejected, if it does not comply with any of the 
requirements mentioned in Ss. 5 and 6 and that the rejection of 
an application under this section shall not preclude the appli- 
cant from making a fresh application. ‘There is therefore express 
provision for the making of a fresh application by the applicant 
when an application has been dismissed for non-compliance with 
Ss. 5 and 6. I do not find any provision in the Act for the hear- 
ing of a further application, when an application has been dis- 
missed for any other reason, for example, under S..9. Tht next 
important section to, be considered is the proviso to S. 9, which 
says that when such an applicant, i.e., the applicant whose appli- 
cation has-been dismissed, is a creditor, the Board, instead 
of dismissing~ such application, may substitute the debt- 
or or. any other creditor who shall thereafter be, deem- 
ed to’ be - the applicant for the purposes of this Act. 
S. 25 provides that when an application has been made to 
a Board under S. 4, any suit or other proceeding then pending 
before a Civil Court in respect of any debt for the settlement of 


„which application has been made shall not be proceeded with until 


the Board has dismissed the application. Now, in my view the 
application contemplated by. the Act by creditors are in respect 
of their ‘own debts and not the debts of third parties. Apart 
from the reasonable supposition that the Act need not be sup- 
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posed sto concern .itself with making provision for altruistic or 
meddlesome persons to intervene in the affairs of others,*I think 
the particulars to be furnished under S. 6 show that the particu- 
lars of the claim in respect of which an application is made are 
confined to the creditor applicant’s claim, because the words 
? ‘particulars of his claim against such debtor” are used. I think 
therefore that this application must be taken to be an application 
only in respect of the debt said to be due by the debtor to the 


applicant, namely, Rs. 2,500 and the amount for interest to which: 


I have already referred. If that is so, S. 25 has no application, 
because the application before the Board is not in respect of the 
debt due by the judgment-debtor to the present petitioner but in 
respect of a debt due by that judgment-debtor to the present 
first respondent. ‘The authorities that have been cited to me are, 
I think, consistent with this view. Stodart, J., in a short judg- 
ment reported in Hlleppa Chettiar, In rel, held that though there 
is nothing to prevent a debtor filing one application after another 
and under S. 25 he can obtain stay of a suit or other proceed- 
ing so long as an application is pending, the judgment-debtor is 
not entitled to obtain a stay more than once. I entirely agree 
that that must be the intention of the section, but I expressly 
guard myself against agreeing with the statement of the learned 
Judge that there is nothing to prevent the debtor. filing one 
application after another under the Debt Conciliation Act, because 
I have endeavoured to point out that S. 7 only contemplates the 
circumstances under which an application once dismissed can be 
restored. Burn, J., in Natesa Aiyar v. Singaravelu Pilla? found 
himself ‘‘practically in agreement’’ with Stodart, J. In that case 
the learned Judge decided that debtors could not make more 
than one effective application for the conciliation of a particular 
debt and the learned Judge scts out, as I have endeavoured to 
do, that*the second part of S. 7 and the absence of a similar pro- 
vision in S. 9 is conclusive that fresh application in the case of 
effective applications cannot be made. The learned Judge also 
points out that if that was the case, repeated applications under 
S. 25 could be made so as to postpone the execution of a decree 
indefinitely. In my view exactly the same argument can be 
applied here, for it would be possible for friendly creditors to 
put in separate applications at the long intervals, which the 
machinery of this Act appears to make possible and there would 
be no reasonable prospect of a decree being ever executed at all. 
Wadsworth, J., in an unreported decision (C.R.P. No. 2122 of 
1939) said as follows :— 

“S$, 25 of the Debt Conciliation Act provides for the stay of proceed- 
ings in respect of any debt for the settlement of which an application is 
made. When the application is made by a single creditor with reference 
to a single debt, there is nothing in S. 25 to authorise the staying of 
proceedings regarding other debts due by the same debtor to other creditors 
and I do not think that the mere fact that those other debts may be 
taken into consideration by the Board would warrant the Court in stay- 
ing proceedings without statutory authority. If there is a lacuna in S. 25, 
it must be supplied by the Legislature”. 
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1 entirely agree with the learned Judge. “In my opjnion 
applications by a creditor are intended to “be made with regard 
to his own debts and not with regard to the debts of third 
parties. For the reasons which I have given I consider the learned 
Subordinate Judge had no jurisdiction to grant a stay in this 
case. His order will be set aside and in consequence the sale\ 


will proceed as soon as may be. Owing to the use or mis-use of ‘wa, 


the machinery of this Act a decree of 1936 is still not executed 

in 1941. The petition will be allowed with costs against the 1st 

respondent here and below. 

. K.C. Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH. 





Venkatasubba Bagavathar as Secretary .. Petitioner” 
to the Tirukkurungudi Chatram (lst counter-Petr.) 
Ryots’ Association on behalf of the ryots 

v. 


Manager, L.F., Chatram, Tirukkurungudi .. Réspondent (Petr.) 

Madras Agriculturist? Relief Act (IV of 1938), S. 4 (oy—Chatram 
estate under the control of District Board—“ Rent’ due from.tenant of— 
If exempted under S. 4 (c) from liability to scaling down—Rent if cover- 
ed by “any other sum” im S. 4 (1). 

The exemption in S. 4 (o) of Act IV of 1938 will cover any sum 
payable to a local authority even though it partakes of the nature of rent 
[District Board of West Tanjore v. Ponnuswomi, (1939) 2 M.L.J. 818: 
T.L.R. (1940) Mad. 239] and it makes no difference whether the rent in 
question be an ordinary contractual rent or a rent governed by the special 
provisions of the Estates Land Act which would bring it within the defini- 
tion of “rent?? under Act IV of 1938. The words “any other sum’’ in $. 
4 (c) must be read in their natural and wide sense not restricted by the 
proximity of the special words preceding and the ejusdem generis rule 
should not be applied. 

Rent due under the Madras Estates Land Act to a District ‘Board as 


. trustee of a chatram estate is therefore not liable to be scaled down under 


Madras Act IV of 1988. 


_ Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the Sub-Collector of Sermadevi Division, dated 4th January, 
1940 and made in A.N. No. 217 of fasli 1847, ete. 

K. E. Rajagopalachariar for Petitioner. 


8. Ramaswami Atyar for Respondent. 

The Court delivered the following 

JUDGMENT.—The petitioner here has filed this civil revision 
petition as Secretary to the Tirukkurungudi Chatram Ryots’ 
Association on behalf of the ryots. This association is, I am in- 
formed, an unregistered association and clearly the petitioner 
cannot without some special procedure represent the members of 
that association., He is, however, one of the ryots affected by the 
order under revision. In so far as he personally is concerned, the 
revision petition may be treated as in proper form. The order out 
of which _this revision petition arises deals with -the 
question whether, sales under 8. 112 of the Madras Estates 


—_—_. 
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Land, Act can, proceed in view of the fact that the 
ryot8 are claiming to be agriculturists entitled + to the 
benefits of Act IV of 1988. The order is a comprehen- 
sive one governing a large number of cases, but I am concerned 
with it only in so far as it relates to the liability of the present 
petitioner. The landholder to whom the rent is payable is the 
Tinnevelly District Board as trustee of Tirukkurungudi Chat- 
ram. ‘The proceedings in the lower Court seem to have been 
conducted more by correspondence than by judicial procedure. 
It would appear that the sale applications were stayed in view 
of representations that the ryots were entitled to the benefits of 
Act IV of 1938. On a report from the manager of the chatram 
tstate that the matter was governed by the decision of Mockett, 
dJ., in District Board of West ‘Tanjore v. Ponnuswami; the order 
now under consideration was passed directing that the sale 
applications should proceed. The decision on which the learned 
Sub-Collector relies was one in a case of contractual rent due 
to a District Board as manager of a chatram estate. It seems 
to me that the question whether the liability to a chatram 
estate under the control of the District Board is exempted under 
S. 4 (c) of Act IV of 1938 is the same question whether the 
liability be in respect of an ordinary contractual rent 
which would be a debt under Act IV of 1988 or 
whether the liability be in respect of rent under the 
Estates Land Act which would fall under S.-15 of Act IV of 1938 
and be scaled down not as a debt but as rent. Two contentions 
are really open to the applicant for relief. One is that 
the rent is not payable to the local authority as such 
but to the chatram fund of which the local authority 
is charged with the administration; and the other is 
that a payment by way of rent would not come under the 
class of liabilities enumerated in S. 4 (c) of the Act. The first 
contention has been dealt with at length by Mockett, J. The 
second contention owas not apparently raised before 
that learned Judge, though it might have been raised in that 
case. It seems to me that there are no grounds for doubting 
the correctness of the decision in the case quoted. ‘The reason- 
ing which appealed to the learned Judge was that under S. 63 
of the Madras Local Boards Act the management of the Trust 
Estates is transferred by the Board of Revenue to the Local 
Board. Under S. 64, the Local Board is empowered to accept 
trusts in furtherance of any purpose to which its funds may be 
applied and in r. 5-B of Schedule V of the Local Boards Act, 
sub-r. 9 provides that ‘‘the district funds shall include income 
from endowments and trusts under the management of the Dis- 
trict Board”. From these statutory provisions it follows that 
when a chatram estate has been transferred to the management 
of the District Board with a view to the application of its 
funds to purposes to which the District Board’s funds may be 
properly applied. the income of the trust becomes part of the 
funds of the District Board when received by that Board. From 
this it follows that when rent, whether contractual or under the 
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Madras Estates Daad Act, is paid to the District Board as 
manager of the chatram estate, it is a payment to the DiStrict 
Board as such of money, which goes into the funds of the District 
Board, though ear-marked for a particular purpose. It is dif- 
ficult to resist the inference that a payment of rent in such eir- 
cumstances would come within the category of ‘‘any other sum 


‘due to them, by way of loan or otherwise’. An argument has 


been based on the rule of ejusdem generis, it being apparently 
suggested that the words ‘‘by way of loan or otherwise’’ should 
be read as indicating ‘‘by way of loan or some other form of 
advanee’’. It seems to me that it is impossible ‘to read these 
words in such a way. In Cl. (c) we start with an enumeration - 
of “any tax or cess’’, then follow the words “any other sunt 
due’’. These words are qualified by the words ‘‘by way of loan 
or otherwisc’’. It seems to me clear that the object of the 
qualifying words is to prevent the -application of the ejusdem 
generis ‘rule which would otherwise apply to the words ‘‘any 
other sum”. If this clause merely specified “any tax or cess or any 
other sum” the latter words would have to be read ejusdem generis 
with the first two classes of payment enumerated. In order to make 
it clear that there is no such intention, the words ‘any other 
sum’ are thus qualified by the very wide description “by way of 
loan or otherwise”, indicating to my mind clearly that the 
words “any other sum” are read in their natural and wide sense, 
not restricted by the proximity of the special words preceding. 
There is authority for the view that the ejusdem generis rule 
should not be applied when the context makes it clear that it was 
the intention of the Legislature that the general words should be 
construed generally (see Maxwell on the Interpretation of Sta- 
tutes, 7th edition, page 289). 

I am, therefore, of opinion that the exemption in S. 4, Cl. (c) 
will cover any sum payable to the local authority even though 
it partakes of the nature of rent; and it seems to me to make no 
difference whether the rent in question be an ordinary contrac- 
tual rent or a rent governed by the special provisions of the 
Estates Land Act which would bring it within the definition of 
rent under Act IV of 1938. 

In this view I dismiss the civil revision ‘petition with costs. 

K.S. Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—Mr. ‘Juste WADSWORTH AND Mr. Justice 
PATANJALI SASTRI. 
Ekkanathtavazhi Karnavan and manager Dak- 
shayani Kunchi Amma’s children Nalanunni 
alias Ponnunni and others Appellants* (Defts.) 
v. 
Manikkath Kunchi Ammu Amma’s children Dak- 
shayani Amma and another Respontients (Plffs.). 


Madras Agrioulturists’ Relief Act (IV of 1938), S. 14—How far appli- 
cable to Marwmakkattayam and Aliyasanthana tarwads—Personal liability 
of executants who were members of tarwad if affected by S.. 14. 


*Appeal No, 266 of 1939, 30th October, 1941, 
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S. 14 of Madras Act IV of 1938, applies to a Marumakkattayam Hindu 
family "also and the? word ‘member’ therein ig used as equivalent to ‘mem- 
ber entitled to a share’ and a sub-tavazhi, the smaller unit which can claim 
such a share will thus be a ‘member’ for purposes of the section. 


The proper procedure having regard to the section in the case of a 
Marumakkattayam family will be to find out first which members (including 
any sub-tavazhi entitled to partition) are agriculturists and which are non- 
agriculturists; ascertain how many shares belong to the agriculturist mem- 

WA bers and how many to the non-agriculturist members and after sealing down 
the promissory note debt hold the agriculturist section of members collective- 
ly liable for the proportionate share of the debt as scaled down and the 
non-agriculturist section of the members collectively liable for the propor- 
tionate share of the debt as uot scaled down. The creditor will thug have to 
divide his execution proceedings into two parts, one relating to the scaled 
down decree and the other relating to the unscaled down decree and so far as 
the family properties are concerned each of these parts of the decree will be 
executable against a composite fraction of the family property. 


The operation of S. 14, will not in any way affect the personal liability 
of the executants of the note and they will be entitled to scale down the 
decree so far as -their personal liability is concerned not by rendering them- 
selves liable for a part only of the debt but being liable for the whole of 
the debi subject to such reduction as they may be entitled to if they are 
agriculturists, 

Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in O.S. No. 56 of 1938, dated 
16th August, 1939. 


B. Sitarama Rao and D. A. Krishna Variar for Appellants. 
P. Govinda Menon and P. Chandrasekhara Menon for Res- 
pondents. 
The Judgment of the Court was delivered by Bay 
Wadsworth, J—This appeal raises questions of some difficulty 
with reference to the interpretation of S. 14 of Act IV of 1938 and 
its application to families governed by Marumakkattayam law. 


The appellants were the defendants in a suit brought on a 
promissory note for a sum of Rs. 5,664-10-0, executed by them 
and by two other members of their family who have since died, on 
Ist December, 1985. The debt is admittedly a family debt binding 
the tavazhi of which the defendants are members. There is no 
particular difficulty about the way in which the debt is to be sealed 
down if it is to be sealed down. The suit note can be traced back 
to an earlier note, dated 2nd January, 1927, for a sum of Rs. 2,100 
executed by a representative of the defendants’ tavazhi to the 
plaintiffs’ assignor. This note of 1927, is made up of four other 
notes regarding which the materials are not very complete. But 
one of those notes is a note for Rs. 700, dated 1st February, 1917 
which itself can be traced back to a still earlier note of 6th August, 
1906 for Rs. 250, between the same parties so that Rs. 450 out of 
this Rs. 700 must represent interest. Then there is a note of 
1919 for Rs. 195 which is in the name of a different promisee and 
therefore has to be treated as a separate debt. There ig another 
note of 1924, which is also in favour of a different promisee and 
there is a note of 1925, in favour of the plaintiff’s assignors for e 
a sum made wp entirely of interest, but there are no materials 
to show on which debts that interest accrued due. It seems to 
ollow therefore that except for the amount of Rs. 450 represent- 
ing the interest included in the principal of the note of 1917, the 
balance of the consideration for Rs. 2,100 for Ex. A, the note of 
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1927, must be deemed to be the original principal of the suit tran- 
saction. Tt seems to follow therefore that the proper way of Sealing 
down this debt is to treat as the original principal the amount 
of Rs. 2,100 less Rs. 450; that is to say, Rs. 1,650 and award in- 
terest at 64 per cent. from Ist October, 1937, on this sum. 

This calculation only.,applies to the extent to which the de- 
fendants are entitled to relief as agriculturists under the Act and 
that can only be decided after dealing with questions of some 
complexity. The tavazhi to which all the defendants and others 
who are not parties belong, formed part of a larger tarwad which 
has been divided as a result of a suit for partition brought by 
the present ninth, tenth and eleventh defendants and their mother. 
The partition decree decides that the tarwad properties are to be 
divided so as to treat as units certain sub-tavazhis whose shares 
in the tarwad properties remain undivided. The major tavazhi 
which is responsible for the present suit debt now consists of a 
number of sub-tavazhis and a number of individual sharers who 
under the Marumakkattayam Act must be regarded as tavazhis 
since they have no female ancestor alive. Now it seems to be esta- 
blished, vide—Subramanian Tirumurupu v. Naraina Tirumurupul, 
that when an individual member of a Marumakkattayam family 
himself constitutes a tavazhi entitled to claim partition, his share 
is attachable; and it would seem to follow that such a person has 
a saleable interest in the family property. If that family pro- 
perty is agricultural land and he is not otherwise disqualified, 
such a person would be entitled to claim to be an agriculturist for 
the purposes of Act IV of 1938. With reference to those groups 
of individuals each constituting a sub-tavazhi the female ances- 
tor of which is still living, they have no right to claim partition 
without the consent of that female ancestor and it is reasonable 
to hold that they have as individuals no saleable interest in the 
family properties, though for calculating the shares into which 
the tarwad properties have to be divided, the number of indivi- 
duals comprised in such groups is taken into consideration and the 
allotment of shares is per capita. When we turn to the provisions 
of Act IV of 1938, we have to consider what is the position 
regarding this major tavazhi which is primarily responsible for the 
suit debt and the individual members of that tavazhi some of 
whom are certainly agriculturists, one of whom would be an agri- 
culturist were it not for a disqualification by payment of income- 
tax and others who are apparently not agriculturists because they 
are junior members of a sub-tavazhi or group and not entitled to 
claim partition. 

It has been contended that S. 14 of Act IV which prescribes 
a procedure for dealing with a Hindu family containing agricul- 
turist and non-agriculturist members has no application to a 
Marumakkattavam tarwad or tavazhi. There are two main 
reasons for seeking to exclude Marumakkattavam families from the 
scope of S. 14. The first is that in the definition of ‘person’ in S. 
3 (D of the Act, the Legislature has entimerated separately an 
undivided Hindu familv and a Marumakkattayam. or Alivasan- 
thana tarwad or tavazhi, from which it is contended that we 
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should,infer that for the purposes of this Act a Marumakkattayam 
family is something different from an undivided Hindus family. 2, 
The answer which has been suggested is that a Marumakkattayam  Dakshayani 
family is not necesarily a Hindu family at all, because it may be amma, 
a family of Muhammadans and that therefore when the Legis- Wads- 
lature desired to treat such a family as a person, it was necessary worth, J. 
to enumerate separately the ordinary undivided Hindu family 
and the Marumakkattayam tarwad or tavazhi which was not 
necessarily Hindu. From this. separate enumeration no inference 
can therefore be drawn that the term ‘undivided Hindu family’ 
will not include a Marumakkattayam family if that family is 
Hindu. The other argument is based on the difficulty of working 
dut S. 14 of the Act in the case of a Marumakkattayam tarwad. 
No doubt there are difficulties, but we shall endeavour to show 
that those difficulties are not insuperable and not so great as to 
justify the Courts in giving to S. 14 an interpretation other than 
that which it would naturally bear. 

There are very clear and cogent reasons for holding that 
N. 14, does apply to a Marumakkattayam Hindu family. In the 
first place, it must, we think, be conceded, that when we talk in 
general terms of a Hindu family whether divided or undivided 
and do not exclude any particular type of Hindu family, we 
should ordinarily be understood as using language sufficiently wide 
to include a Marumakkattayam family. Secondly S. 14 itself is 
subject to the provisions of Ss. 5 and 6 of the Act and both these 
sections specifically refer to an ‘undivided Hindu family other 

“than a Marumakkattayam or Aliyasanthana tarwad or tavazhi’: 
The exclusion specified in these two sections is made for special 
reasons which will be apparent on a perusal of those sections. Now 
when the Legislature found it necessary to exclude from the cate- 
gory of undivided Hindu families a Marumakkattayam tarwad 
or tavazhi, the exclusion, is made by specific language. The 
natural inference is that when there is no such specific language 
excluding the Marumakkattayam family, the phrase “Hindu family” 
would ordinarily include a Marumakkattayam family which is 
Hintu by religion. No effective reply has been suggested to this 
contention. It seems to us necessarily to involve the conclusion 
that S. 14 must have been intended to apply to a Marumakkat- 
tayam tarwad or tavazhi unless it is quite impracticable so to 
apply it. 

We will turn now to the practical difficulties. It has been 
argued that those members of the major tavazhi who are junior 
members of one of the minor sub-tavazhis and are not entitled to 
claim partition, are non-agriculturists because they have no sale- 
able interest in agricultural lands;:and yet, when we come to apply 
S. 14 to them, it is necessary to treat them as having a share in 
the family properties and such share is liable to be sold by the 
ereditor for their proportionate share of the family debt; that is 
to say, it is argued that to apply S. 14 in such a ease involves a ° 
provision for “the sale of that which is not a saleable interest. It 
is also argued that the purchaser who is rash enough to purchase 
these shares in Court auction will find it impossible to reduce them 
to possession since many of the sharers are not entitled to claim 
partition and that the complications resulting from the amended 
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decree would be almost insoluble. It seéms ta us that most of 
these difficulties and apparent contradictions can be resolvéd by 
interpreting the word ‘members’ in S. 14 as equivalent to ‘mem- 
bers entitled to a share’. There is after all no reason why persons 
who are members of an undivided family merely in the sense that 
they live in the family house and are maintained out of the family 
assets, should be brought within the scope of S. 14, if they have 
no share in the family properties; for the object of S. 14, clearly 
is to work out the liabilities imposed upon the family properties 
when these liabilities have to be treated in a different way accord- 
ing to the status of the different sharers. If once it is conceded 
that S. 14, uses the word ‘member’ in the sense of a ‘member en- 
titled to share’, it would seem to follow that in the Malabar tarwaf 
the ‘member’ would not ordinarily or necessarily be the indivi- 
dual who is merely taken into consideration in counting heads for 
the purpose of working out the shares on partition to be allotted to 
the group of individuals which is treated as a unit at the time of 
partition. There is nothing foreign to the tenor of this Act in 
regarding a group of individuals as a person. For, the definition 
in S. 3 (4) expressly provides that a person means an individual 
and includes an undivided Hindu family or Marumakkattayam 
tarwad or tavazhi. The sub-tavazhi in the present case is a person 
within the meaning of the Act. There seems to be no reason why 
the sub-tavazhi, the smallest unit which can claim a share, should 
not be regarded as the ‘member’ for the purpose of S. 14 and we 
see no necessary reason for treating as the ‘member’ the indivi- 
dual who along with others comprises this ‘person’ which 
collectively is entitled to a share. 


No doubt, as has been pointed out by Mr. Govinda Menon for 
the respondents, the Marumakkattayam Act speaks of members 
of the tarwad in the wider sense as equivalent to those, indivi- 
duals whose heads are counted for the purpose of determining 
the division of the shares. But we do not think that it follows 
from this use that when the word ‘member’ is used in S. 14 of Act 
IV of 1938, with specifie reference to the shares of those mempers 
in the family property, it should not be interpreted in the stricter 
sense as an individual or group of individuals entitled to a share 
at partition. Accepting this interpretation, most of the diffieul- 
ties in applying this S. 14 to a Marumakkattayam family dis- 
appear. ‘There is no difficulty about the saleability of the share 
of the member. For, the sub-group is entitled to a share or shares 
and can claim partition of that share. There is no apparent diffi- 
culty which would result from the sale of the share of such a sub- 
group and it is fairly easy to say whether any, particular tavazhi 
is or is not an agriculturist. 


Another difficulty upon which emphasis has been laid also 
disappears by an interpretation of S. 14 in a way for which there 
is authority. No doubt if, as was contended in the lower Court, 
each of the individual sharers was entitled to demarfd that his in- 
dividual share should be sold separately for the proportionate 
amount of the family debt, whether scaled down or not scaled 
down according to his status, the result in a Malabar family would 
be great confusion and complexity. But our learned brother 
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Horwill, J., has interpreted S. 14 in a way which seems to us to be 
consiefent with itf language and which avoids this undesirable re- 
sult. According to his view (vide Jagannatha Atyangar v. Kup- 
piah Chettiar’), when there are in one family agriculturist mem- 
bers and non-agriculturist members, the proper procedure having 
regard to S. 14 is not to sell each member’s share separately for 
his individual proportionate liability of the debt, but to take 
together the agriculturist members and sell their collective share 
of the family property for their proportionate liability as scaled 
down and to take together the non-agriculturist members of the 
family and sell together their collective share of the family pro- 
perty for the proportionate share of the family debt as not scaled 
down. This procedure is simple and as the learned Judge points 
out, there is no equity in restricting the liability of each indivi- 
dual member to his individual proportionate share of the debt; 
while the use of the singular word ‘share’ instead of the plural 
‘shares’ in Cls. (a) and (b) of the section sufficiently indicates an 
intention that the collective share of each category of members 
should be jointly liable for what is after all a joint family debt. 
If this interpretation is accepted—and we do accept it—then 
the procedure in a Marumakkattayam family would be to find out 
first which members (including in this term any sub-tavazhi 
entitled to claim partition) are agriculturists and which are non- 
agriculturists; ascertain how many shares belong to the agricul- 
turist members and how many to the non-agriculturist members 
and, after scaling down the debt, hold the agriculturist section of 
members collectively liable for the proportionate share of the debt 
as scaled down and the non-agriculturist section of members col- 
lectively liable for the proportionate share of the debt as not 
scaled down. The creditor would thus be required to divide his 
execution proceedings into two parts, one relating to the scaled 
down decree and the other relating to the unscaled down decree 
and so far as family properties are concerned, each of these parts 
of the decree would be executable against a composite fraction 
of the family property. There would be no special difficulty 
either in executing such a decree or in working out the equities 
among the members of the family after execution. 


A further question which has been raised relates to the per- 
sonal liability of the defendants who have actually executed the 
suit promissory note. The tavazhi consists of 25 members. Of 
these 25, only the 18 defendants have actually signed the note. We 
have already explained how their liability so far as the family 
properties are concerned, will have to be worked out. It remains 
to decide whether the personal liability and the lability of their 
separate properties will be governed by the same principles. S. 14 
is by no means clear on this point. When the section says, 

“The ereditor shall notwithstanding any law to the contrary be entitled 
> to proceed against the non-agriculturist member or members and his or their 


share of the family property to the extent only of his or their proportionate 
share of the debj”, 


what does it mean? In the most literal interpretation, it would 
seem to mean that whatever the nature of the liability, so long as 





1. (1940) 2 MLJ. 187. 


Nalanunni 


LAN 
Dakshayani 
Amma. 





Wads-~ 
worth, J. 


424 THE MADRAS LAW JOURNAL REPORTS. [1942 


it is annexed to the family debt, both the personal property of the 
m non-agrieulturist and his share of the family property wout be 
Dakshayani liable only to the extent of his proportionate share of the debt. 
Amma. But surely the section cannot be read as imposing a personal liabi- 
Wads- lity regardless of the nature of the contract in which the debt is 
worth, J. embodied. If the section is intended at all to govern the personal 
liability of the agriculturist members of a family, we must neces: WA 
sarily read into it some qualifying words to the effect that the 
creditor shall be entitled to proceed personally only if he can 
claim a personal remedy against the debtor. It is.on the other 
hand argued that S. 14 has got nothing to do with the remedies of 
the creditor against the personal or separate property of the mem- 
bers of an agricultural family and that it must be read as relating 
only to the liability of such a member in respect of his share of 
the family property. This interpretation also involves the addi- 
tion of one or two words to the section. We have to read the 
word ‘and’ in the phrase ‘member or members and his or their 
share’ as equivalent to ‘in respect of’. There is a great deal to 
be said for this interpretation of the section having regard to the 
apparent object with which the ‘section was enacted. Clearly, it 
was intended to deal with the difficulty of apportioning a liability 
which was partly scaled down and partly intact to the properties 
of the family whether undivided or divided. There was no ap- 
parent reason why any special process should be applied so far 
as the separate properties of members were concerned. The 
natural process is that in respect of his separate properties, the 
individual member should claim relief according to his status and 
without reference to the extent of his share in the family proper- 
ties. The apportionment of joint liability between agriculturists 
and non-agriculturists is really not a matter arising with 
reference to the personal liability of actual exeeutants. 


Nalanunni 


If it were possible to take the literal meaning of the section 
as it stands and give it a practical effect without doing violence 
to basic principles, which there was clearly no intention to violate, 
we should have no option but to do so. But as we have pointed 
out, the literal interpretation of this section would involve the 
ereation of a liability which does not exist in the contract, in order 
to limit a contractual liability in favour of a class of persons 
whom the Act was not specially designed to benefit. If, on the 
other hand, we adopt the view that this section was concerned 
only with the liability of family property, all that ig necessary to 
give effect to that apparent intention is to treat the phrase ‘mem- 
ber or members and his or their share’ as a somewhat inexact way 
of expressing what was really intended, namely, ‘member or mem- 
bers in respect of his or their share’. We believe that to be the 
intention of the Act and, in view of the apparent impossibility of 
interpreting the section literally, we have come to the conclusion 

e that this interpretation involves the least deviation from the 
language and the apparent scope of the section. ° 


The result therefore is that in this view the operation of S. 
14 will not affect the personal liability of the defendants who have 
actually executed this note. They will be entitled to scale down 
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the degree so far as. their personal liability is concerned, even as ea A 
they Would be entitled to scale down any other debt, not*by ren- a a A 
dering themselves liable for only a part of the debt, but by being Dakshayani 
liable for the whole of the debt, subject to’ such reduction as they Amma, 


may be entitled to if they are agriculturists. Wads- 
LA The genealogical table which has been furnished to us seems worth, J, 
to make it clear that the second. defendant, the tavazhi of four - f 
members including the third and twelth defendants and the sixth 
defendant’s tavazhi which consists of herself and her five children 
are non-agriculturists. The second defendant is admittedly dis- 
qualified by the payment of income-tax and the other two sub- 
tgvazhis just referred to are each entitled to shares of the tarwad 
property which according to the evidence would make them liable 
to pay more than Rs., 500 as land revenue. We are not able to 
accept the contention that because this land revenue is actually 
being paid by the receiver in the partition suit, it is not a pay- 
ment by the persons entitled to the properties in respect of which 
it is paid. The rest of the members of the family appear to be 
agriculturists, SF eG ae 
The result therefore is that the plaintiff is entitled to a 
decree for the full amount of the suit claim with interest at 6 per 
cent. from the date of the plaint and full: costs and subsequent 
interest against all the defendants personally. The decree so far 
as the liability of the family properties is concerned will be a 
joint deeree for the proportionate share of the full amount of the 
debt with, costs as against those defendants and tavazhig which 
ate non-agriculturists. As against the agriculturist defendants, 
the, plaintiff will be entitled to:a joint, decree against their pro- 
portionate share of the family properties for the proportionate 
share of the debt as scaled down in the manner indicated above 
and proportionate costs in the lower Court. Both parties will bear 
their own costs in the appeal and in the memorandum of objec- 
tions. an Vi , f Do ag ' 


KS. o EDD ' Decree modified. 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
Present :—Mr. Justice Mocxerr AND , Mr. Justice, Kunst 


RAMAN. | | ; 

M. S. Palaniappa Mudaliar (as guardian of his say 

, minor daughter Meenakshi) — ..., Appellant* (18th Respt.) 
a. ‘4 ; ; 

The Official Liquidator; The -Pasupathi Bank, - 

_ itd, Coimbatore’ ... - Respondent (Petr.): 


Companies Act (VII of 1913), S. 184—Shares allotted to a minor on an Palani 
application by her father—Liquidation—Minor’s father if cam be added as Talaniappa 
contributory. nahan 
An application was made by a father as guardian of his minor daughter Vficial 
for shares and the company issued shareg to and registered them in the name Liquidator, 
of the daughter, describing her as a minor. When the company went into Pasupathi 
liquidation, the share-holder set up her minority and disclaimed personal Bank, Ltd., 
Coimbatore, 

*A.A.O. No. 421 of 1940. : | 2nd February, 1942, i 
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responsibility, The Official Liquidator contended that sif the minorewas not 
liable, her father who signed the application must be deemed to hafe con- 
tracted for the shares and should be placed on the list of contributories. 


Held, that the transaction was entered into by both sides under 
complete misapprehension as to the law but no misapprehension whatever 
as to the facts. The father cannot in the circumstances be deemed to be 


contracting under an alias and made a contributory. NG 


Appeal against the order of the District Court of Coimba 
tore, dated 26th February, 1940, and made in I.A. No. 722 of 1939 
in O.P. No. 174 of 1989, High Court, Madras. 

W. S. Krishnaswamt Naidu for Appellant. 

Respondent not represented. 

The Judgment of the Court was delivered by s 


Mockett, J—This Civil Miscellaneous Appeal is from an 
order of the learned District Judge of Coimbatore made in an 
application under S. 184 of the Indian Companies Act to settle 
the list of contributories. He was concerned with the 18th 
contributory. He has, by his order, placed the father of the 18th 
contributory on the list and the latter appeals. 


We have before us very little material: but it is evident 
that the following essential facts were not in dispute. An appli- 
cation was made by M. S. Palaniappa Mudaliar as guardian of his 
minor daughter Meenakshi for shares and the company issued 
shares to and registered shares in the name of Meenakshi, deserib- 
ing her as a minor. This transaction was void on the face of it. 
An application for shares cannot be a necessity for a minor; but 
the bank evidently regarded it as a valid transaction and the 
Offcial Liquidator claimed against the minor for contribution 
when the company went into liquidation. The minor through her 
father Palaniappa Mudaliar filed an affidavit setting up her 
minority and diselaiming any personal responsibility. There was 
a reply by the Offcial Liquidator in which he contended that if 
the minor is not liable, the father of the minor who signed the 
application must be deemed to have contracted for the shares and 
should be placed on the list of contributories. The learned 
District Judge accepted this contention and hag made an order 
against the father of the 18th contributory, the minor Meenakshi 
Ammal. He based his decision on In the matter of the Muslim 
Bank of India Ltd. (in liquidation), Lahore In that case, Young, 
C.J., and Monroe, J., made an order against the father of a 
contributory who had applied on behalf of his son, who, in fact, 
was a minor, It is not stated that the son’s minority was revealed. 
The learned Judges decided in favour of the liquidator relying 
on the English cases. They pointed out that in the case of Pugh 
& Sharman®, the Vice Chancellor had held that a person who 
contracted in the name of another not being a legal entity must be 
deemed to have contracted personally. In that case, which was 
before the Married Women’s Property Act of 1891, an applicant 
had applied for shares in the name of a married woman, not 
revealing that fact to the company. Malins, V.C., held that he 
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was liable and that it was quite clear that Sharman intended to 
become the owner of the shares and derive from them, all the 
benefits that they could give. Richardson’s casel, was a case 
where shares were registered in the name of the minor boy’s 
father, the fact of minority not being revealed to the company 
and who signed the minor’s name, which, of course, he had no 


WA authority to do. In re National Bank of Wales Ltd.2, (Massey and 


‘Giffin’s case), Parker, J., discussed Sharman’s case’ and Richard- 
son’s caset, and described them as being eases in which there was 
in reality some contractual relation between the company and the 
person whose name łt was sought to be placed on the register. As 
the learned Judge points out at page 589: 

e “Both these decisions which are based on the ground that the person 
on the register was merely an alias of the person whom it was sought to 
put on the register in his place, appear to me to be clearly distinguishable 
from King’s cases, where the man whom it was sought to put on the register 
was altogether a stranger to the company”. 

No ease has been cited in which the facts or principle involved 
are similar to this now before us. There is no suggestion that the 
Pasupathi Bank, Ltd., were unaware of the contributory’s minority : 
they knew they were being invited to contract with a minor and 
they thought fit to contract with the minor. The application by 
Palaniappa Mudaliar was made on behalf of his minor daughter. 
There is nothing on the record to show that he had at any time 
intended to become a subscriber of the company. There is no 
. evidence that.any of his money was used for the purpose. It 
seems to be clear that the contract was made by both sides under 
complete misapprehension as to the law, but no misapprehension 
whatever as to the facts. Under the law it was void. We do not 
think that either Sharman’s case or Richardson’s case, is of 
any assistance to the Official Liquidator. The distinction drawn 
by Parker, J., between cases where the contributory was held to 
be contracting under an alias and cases where there was never 
any intention on the part of the person sought to be made a 
contributory to become a subscriber or of the company to treat 
him as a subscriber as in this appeal seems to be entirely 
applicable. 


The Official Liquidator has not appeared to support the 
judgment of the lower Court but we have had the advantage of 
an interesting argument and a consideration of all the relevant 
authorities from the learned counsel for the appellant, Mr. W. S. 
Krishnaswami Naidu. In our view this appeal should be allowed 
with costs which will be paid by the Official Liquidator out of 
the assets of the bank. 


K.S. —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURK] AT MADRAS. 
ü [Appellate Jurisdiction.] 


PRESENT:  — THE HON'BLE SIR ALFRED Henry LIONEL Lacs, ` 
Chief Justice AND Mr. Justice BELL, 


"Ri Chidambara Mudaliar and another ... Appellants 


V. ; 
K. vV. Ranganatham and another ... Respondents, 

Presidency Towns Insolvency Act (III of 1909), S.,9, Cl, (e)—Sale of 
property im execution of decree following attachment before judgment— 
Whether “act of insolvency”. 

An attachment before judgment automatically becomes an attachment 
in execution of the decree when the decree-holder applies for an order dt 
the Court ‘directing the sale of the property attached. 

Meyyappa Chettiar v. Chidambaram Chettiar. (1923) 46 MLJ, 415: 
LLB. 47 Mad. 483 (F.B) and Dalayya v. Sundara Narayana, (1985) 69 
M.L.J. 908: LL.R. 59 Mad, 303, relied on. 


Where án application for sale has been made by a decree-holder who 
had obtained'an attachment before judgment the subsistence of the attach- 
ment for more than- twenty-one days before the petition for adjudication 
and subsequent to the application for sale, can be relied upon ag an act of 
insolvency under S. 9 (e) of the Presidency Towns Insolvency. Act, 

Appeal against the order of Mr. Justice Chandrasekhara 
Ayyar, dated 28th October, 1941, and passed in the exercise of 
the ,.Insolvéncy Jurisdiction of the High Court in Application 
No. 342 of 1941 in LP. No. 148 of 1941. 


K. Narasimha ‘Aiyar for Appellants. 


C. ` Venugopalachari and the Official Assignee of Madras for 
Respondents. 
Thé Court delivered the following Judgment : 


' The Chief. Justice—The appellants have been adjudicated 
insolvents by an order of this Court, dated the 28th October, 1941. 
They challénge :the validity of that order on two grounds. In 
the first place they say that no act of insolvency was committed, 
and ‘in the second place that the evidence does hot prove that there 
was a debt due to the petitioning creditor on the date'of his 
application. 

On the 29th Te 1941, a 4 who had ‘filed a suit 
against ‘the. appellants, obtained an order for the attachment 
before judgment of certain immovable property belonging to them. 
The suit was: successful, and on the 27th July, 1941, a decree was 
passed against the appellants for Rs. 10,500. On the 11th Septem- 


“ber, 1941, the deeree-holder applied for the sale of the property 


which was already under attachment. The petition for adjudica- 
tion of the appellants was filed on the 17th October, 1941, and the 
act of insolvency alleged was that the debtors’ property had been 
under attachment for more than 21 days. S. 9 (e) of the Presi- 
dency Towns Insolvency Act states that a debtor commits an act 
of insolvency 


“if any of his property has been sold or attached oe a period of not 
sp than 21 days in execution of the decree of any Court for the payment 
of money. 9 





*0.8. Appeal No. 54 of 1941, . 22nd January, 1942. 
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The appellants: eqntend that Cl. (e) of S. 9, does not apply in this 
case? They say that as the attachment was effected before judg- 
ment, it cannot be deemed to be an attachment in execution of 
the decree. 


0. 38, r. 11 of the Civil Procedure Code provides that where 
property is under attachment before judgment and a decree is 
subsequently passed in favour of the plaintiff, it shall not be 
necessary upon an application for execution of the decree to 
apply for a re-attachment of the property. Therefore, where 
property bas been attached by an order of attachment before 
judgment and the plaintiff obtains a decree for payment of 
money, all that he has got to do is to apply for an order of the 
Vourt directing the sale of the property attached. When such an 
application is made, the attachment automatically becomes an 
attachment in execution of the decree. In my judgment, no 
other construction is open. If, however, authority is wanted, it 
is to be found in Meyyappa Chettiar v. Chidambaram Chettiar 
and in Dalayya v. Sundara Narayana®. In Meyyappa Chettiar 
v. Chidambaram Chettiarl, the question was whether the words 
“property attached in execution” to be found in O. 21, r. 57, Civil 
Procedure Code include property attached before judgment, when 
there has been a decree followed by an execution petition for the 
purpose of bringing the attached property to sale. The majority 
view was that those words did include property attached before 
judgment. Waller, J., observed that once it has been found that 
for one purpose an application to execute converts an attachment 
before judgment into an attachment in execution, the conclusion 
is inevitable that the conversion operates for ‘all purposes. He 
added that the same question had been argued before him with 
reference to S. 9 of the Presidency Towns Insolvency Act, and in 


-this connection said: 


“Under that section, an act of insolvency ig committed where any part 
at a man’s property has been attached in execution of a decree for over 21 
days. It would, in my opinion, be anomalous to hold that an attachment 
before judgment takes the judgment-debtor out of the section, even though 
execution had been proceeding against his property for more than the 
prescribed period”, . 

In Dalayya v. Sundara Narayana?, Varadachariar, J., delivering 
the judgment of the Bench said, 

“As a question of principle, if an attachment before judgment can be 
treated as an attachment for purposes of execution at all, it ig difficult to see 
what necessity there is for an order of Court. A more reasonable view seems 
to us to be to hold that from the time the decree-holder applies for execution, 
he elects to avail himself of the attachment before judgment and from that 


moment the attachment before judgment becomes an attachment available 
for purposes of execution’. 


It follows from what I have already said that I am in entire agree- 
ment-with these observations and that I consider the learned 
Judge sitting in insolveney was right in holding that there had 
been an attachment of the appellants’ property for more than 21 
days, within “the meaning of S. 9 (e) of the Presidency Towns 
Insolvency Act. 
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The appellants’ second contention can be disposed of in g few 
words, A creditor who asks for an order of adjudication ag@inst 
his debtor must, of course, prove that the debtor owes him at 
least Rs. 500, at the time the application is made. In this case 
the petitioning creditor claimed that there was due to him 
Rs. 3,825 on a promissory note, dated 12th May, 1940. The 
petition was supported by an affidavit setting out this fact and 
stating that the amount due or the promissory note had not been 
paid. The appellants filed a counter-affidavit in which they 
alleged that no consideration had passed and went on to aver that 
the petitioning creditor had been paid. In an affidavit in reply, 
the petitioning creditor denied these allegations. The evidence 
before the Court consisted of the two affidavits of the petitioning 
creditor and the affidavit of the appellants which contained these 
somewhat conflicting pleas. The learned Judge accepted the 
affidavits of the petitioning creditor as being true and I see no 
reason to doubt the correctness of his decision. 


In my opinion the appeal fails and should be dismissed with 
costs which should be paid out of the estate of the insolvents. - 


Bell, J—TI agree. 


K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Tas HON’BLE SIR ALFRED HENRY LIONEL LEACH, 
Chief Justice AND Mr. Justice KUPPUSWAMI AYYAR. 


V. Ramasami Aiyangar and others ... Appellants* (Plaintiffs) 
v 


S. M. A. M. AR. Arunachalam Chettiar and 
others ... Respondents (Defts-PUffs.). 


Conflict of laws—Proper law of contract—Deposits in dollars in French 
Cochin-China—Suits to recover in Indian currency im British India—Subse- 
quent payment in French Cochin-China, im dollars—Whether sufficient 
discharge. 


The plaintiffs, certain creditors of the N, M. S, Rm. Firm at Laithieu 
in French Cochin-China, sued the defendants for the recovery of moneys 
deposited by them on 8th July 1930, with the firm. The firm had been form- 
ed at Pallathur in the Madras Presidency, but since to carry on business in 
French Indo-China, registration of the firm was necessary, the third defen- 
dant was declared to be the proprietor. On 19th March, 1934, the deposit 
had been renewed for 90 days. Before the present suits were instituted, 
the third defendant was adjudicated insolvent in French Cochin-China. 
During the pendency of these suits, the Official Assignee in Saigon took out 
summons to adjudicate the present first and fourth defendants also as 
insolvents on the basis of the partnership. Though the prayer was refused, 
the appellate Court in Saigon upheld his contention that they were liable 
for the debts of the insolvent and directed the Assignee to take steps to 
recover the amounts from them. The Official Assignee accordingly took out 
summons calling on ‘the first defendant to deposit 1,10,500 dollars, represent- 
ing the total liabilities of the firm under French law, which he did. This 
amount included the sums claimed in these suits by the plaintiffs, who had 
proved their claims in the Insolvency Court in French Indo-China. After 
making the payment the first defendant pleaded that the guit claims were 
satisfied by the subsequent payment made to the assignee in bankruptcy at 
Saigon. The trial Court upheld the contention and dismissed the suits. On 
appeal, 





*Appeals Nos, 67, 69, 74 and 106 of 1939. 15th January, 1942. 
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Hgid, the depogits being made in dollars in French Indo-China with a 
firm®which carried on business in that country exclusively and being recover- 
able at Laithieu, were duly discharged by the subsequent payment in the 
currency of that country, as such a payment would be a valid discharge of 
the obligation under the French law, which is the proper law of the contract. 
Further, the payment in question having been made under the sanction of a 
Court having competent jurisdiction in that country, the defendants or any 
of them cannot be compelled to satisfy the same claims a second time here. 


Mount Albert Borough Council v. Australasian Temperance and General 
Mutual Life Assurance Society Itä., (1938) A.C. 224 and Swiss Bank 
Corporation v. Boehimsche Industrial Bank, (1923) 1 K.B. 673, followed. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Devakotta, dated 9th September, 1938, and made in 


.0.S. Nos. 193 and 154 of 1986 and 55 and 83 of 1937, respectively. - 


B. Karama Rao and U. Ramaswami Aiyar for Appellants. 


_K. Rajah Aiyar, K. 8. Rajagopalachart, V. Romaswami, N. 
i at Atyangar and M. 8. Vaidyanatha Aiyar for Respon- 
ents. 


The Judgment of the Court was delivered by 


The Chief Justice-—These four appeals arise out of separate 
suits filed in the Court of the Subordinate Judge of Devakottai. 
They all raise the same questions; they were heard together and 
were decided by the Subordinate Judge in one judgment. It 
will be convenient ‘to adopt the same course here; but we propose 
to deal with Appeal No. 67 of 1939, in the first instance ag our 
conclusions in that case will govern the decrees to be passed in 
the other three appeals. 


Appeal No. 67 of 1989, arises out of O.S. No. 193 of 1936, 
which was instituted on the 2nd December, 19386. The suit was 
brought by one Arunachalam Chettiar, who died before the hear- 
ing. In consequence the executors of his will were substituted 
as the plaintiffs, but at a later stage the present appellants, the 
receivers of Arunachalam’s estate, were also made plaintiffs, since 
when they have carried on the litigation. The suit was filed to 
recover Rs. 46,538-6-9, alleged to be due in respect of a sum 
deposited on the 8th July, 1930, with the Chettiar firm of 
N. M. S. Rm. carrying on business at Laithieu in French Cochin- 
China. This firm had been formed at Pallathur in this Presi- 
dency by the first, second, third and fourth defendants (first, 
second, third and fourth respondents), and one Alagappa 
Chettiar, who died in 1931. -It was formed for the purpose of 
carrying on business at Laithien. On the 19th March, 1934, the 
deposit was renewed. The period was one of ninety days and the 
money became payable to the depositor on the 17th June, 1934. 


In order to carry on business in French Cochin-China, 
registration of the firm was necessary, and for this purpose the 
third defendant was declared to be the proprietor. On the 12th 
March, 1936, the third defendant was adjudicated a bankrupt in 
Saigon. In their written statement the first and second defendants 
denied that they were partners in the firm and averred that the 
third defendant was the sole proprietor of the business. The 
third defendant admitted that the deposit had been made, but 
pleaded his adjudication in bar. The fourth defendant did not 
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appear and the case proceeded against him ex parte. The case 
against the legal representatives of Alagappa was abandonef in 
the trial Court. - 


On the 24th August, 1938, the first defendant filed an 
additional written statement pleading that he had paid $1,10,525 
to the Official Assignee of Saigon. This sum represented the 
total liabilities of the firm under French law, calculated in dollars. 
Admittedly the amount included what was due in respect of the 
deposit in suit, with interest calculated up to the date of the 
adjudication of the third defendant. The Official Assignee of 
Saigon had moved the Court for the adjudication of the first and 


, fourth defendants. This application was filed after the adjudi-, 


cation of the third defendant. The Bankruptcy Court dismissed 
the application, but on appeal, the Court of Appeal at Saigon 
held that the first and fourth defendants were jointly and 
severally liable “for the debts left by Raman Chettiar as managing’ 
partner”. At the same time the Court of Appeal was of the 
opinion that there was no ground for the adjudication of the first 
and fourth defendants, nor of the firm. As a result of this 
judgment, which was delivered on the 31st December, 1937, the 
first defendant was called upon by the Official Assignee of Saigon 
to pay the $1,10,525 and he took out process to enforce the 
demand. Consequently the first defendant was compelled to 
make the payment. It is his case that the payment operated to 
discharge him from all liability in respect of the deposit. 


_ The Subordinate Judge considered (ñ that the business 
carried on at Laithieu in the firm name of N. M. S. Rm. did not 
belong to the third defendant alone, but was carried on by the 
first, second, third and fourth defendants and Alagappa in part- 
nership until Alagappa’s death; (ti) that after Alagappa’s death, 
the business was certainly continued, but he left undecided the 
question whether the second defendant could be regarded as one 
of the continuing partners; (iii) that the firm’s liability in respect 
of the deposit had been discharged hy the payment by the first 
defendant of the $1,10,525 to the Official Assignee at Saigon; and 
(iv) that the adjudication of the third defendant in itself operated 
as a bar to the suit against him. 


It is conceded on behalf of the appellants that the contract in 
respect of the deposit is governed by French law, the deposit 
having been made in Saigon in dollars and the money being 
repayable there in dollars. It is also a common ground that the 
adjudication of the third defendant in Saigon took away the right 
of the depositor’s representatives to institute a suit against him. 
There are, in fact, decisions of this Court directly bearing on 
the question Murugesa Chetti v. Annamalai Chett} and Nara- 
yanan Chettiar v. Veerappa Chettiar. The appellants say, however, 
that they are entitled to maintain the suit against the other 
partners of the firm as the first defendant did not pay, the 
$1,10,525' to a person who under Indian law could*be regarded 
as the authorised agent of the depositor and therefore there had 
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in law been no repayment of the deposit. In these circumstances 
theyedontend that” they are entitled to a decree against the solvent 
partners for the full amount with interest to date of suit, calcu- 
lated in rupees at the rate of exchange ruling on the date when 
the deposit fell due. They advance the further contention that 
,even if the money paid by the first defendant to the Official 
Assignee of Saigon can be regarded as covering the deposit and 
interest thereon up to the date of the adjudication of the third 
defendant, they are entitled to a deeree for interest on the prin- 
cipal sum from the date of the adjudication up to the date of the 
decree for which they pray. 
The rights and liabilities of the parties must in all respects 
be decided according to French law and if the payment made by 
“the first defendant to the Official Assignee of Saigon operates as 
a discharge of the liability in respect of the deposit, the suit must 
fail. In Swiss Bank Corporation v. Boehmische Industrial Bank, 


Bankes, L.J., said: 

“Tf the debt is situate; or in other words if it is properly recoverable, 
in this country, then it would be discharged by payment under an order of 
our Courts and the garnishee need have no fear of being required to pay it a 
second time; but if the debt ig situate, that is properly recoverable, in a 
foreign country, then it is not discharged by payment in this country under 
an order of the Courts of this country, and the debtor may be called upon 
to pay it over again in the foreign country”. 


In the same case, Atkin, L.J., said: 

“The plaintiffs having got judgment by an order of the Court now 
seek to get execution by attaching a debt which to my mind clearly ‘arises’ 
and “is situate”, within the territorial limits of the jurisdiction of the English 
Courts, if there is any difference between the two expressions. Those Courts 
have statutory power to order execution to issue against such propenty, and 

“by our law, and by the principles of private international law, such process 
when executed has the effect of discharging the person who owes the debt 
thus attached from further liability to pay it”. 


In delivering the judgment of the Privy Council in Mount Albert 
Borough Council v. Australasian Temperance and General 
Mutual Life Assurance Society Iimited?, Lord Wright observed : 


“The proper law of the contract means that law which the English or 
other Court is to apply in determining the obligations under the contract. 
English law in deciding these matters has refused to treat as conclusive, 
rigid or arbitrary, criteria such as lex loci contractus or lex loci solutionis, 
and has treated the matter as depending on the intention of the parties to 
be ascertained in each case on a consideration of the terms of the contract, 
the situation of the parties, and generally on all the surrounding facts. It 
may be that the parties have in terms in their agreement expressed what 
law they intend to govern, and in that case prima facie their intention will 


be effectnated by the Court. But in most cases they do not do so. The. 


parties may not have thought of the matter at all. Then the Court has 
to impute an intention, or to determine for the parties what is the proper 
law which, as just and reasonable persons, they ought or would have 
intended if they had thought about the question when they made the 
contract”, 

In the present “case it is admitted that the contract between the 
depositor’s representatives and the N. M. S. Rm. firm is governed 
by French law. On the facts, any other conclusion would not be 
reasonable. The debt being recoverable in Laithieu and a French 
Court of competent jurisdiction having compelled the first defen- 
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‘dant to make payment, the appellants cannot ask this Ceurt to 


make htm pay twice over. It is not a question whether the Official 
Assignee can be regarded as the authorised agent of the depositor 


‘to receive payment. This question does not arise. We concur in 


the finding of the Subordinate Judge that the payment must Re 
regarded as a payment in discharge. 


The plea that the first defendant is liable for interest on the ` 


. principal sum from the date of ‘the adjudication of the third 


defendant is on no firmer basis. The Court of Appeal in Saigon 
held that the first defendant is only liable for interest up to that 
date, and the rights and liabilities of the parties. being governed 
by French, law, this.decision must be accepted. It has been stated 


_at.the Bar that an appeal was filed from the decision of the Court 


of Appeal in Saigon to the cour de cassation in Paris, but it is 
not known whether steps are being taken to prosecute it. In any 
event until it has been reversed, the decision of the Court of 
Appeal in Saigon must be accepted as stating the French law 
correctly. It may be mentioned that no attempt has been made 
to show that the decision of that Court is in any way erroneous. 


It follows that we concur also in the decision of the Subordinate 


Judge that the payment made by the first defendant to the Official 
Assignee at Saigon must be deemed to operate as a payment in 


full discharge. The appeal fails and is dismissed with costs in 


favour of the contesting respondents. 


. Memoranda of cross-objections regarding the order for costs 
passed by the Subordinate Judge have been filed by the first and 
second respondents. The Subordinate Judge ordered the first 
and fourth defendants to pay the plaintiffs the court-fee on the 
plaint and half the pleader’s fee and also directed the defendants 
to bear their own costs: It is admitted that if the deposit had 
not been repaid, a suit for its recovery would lie in the Subordi- 
nate Court, although the decision would be governed by French 


slaw. When the suit was instituted, the first defendant had not 


paid-the $1,10,525 to the Official Assignee of Saigon and therefore 
there was reason for the institution of the suit. In these cireum- 
stances we consider that the order with regard to costs passed by 


the Subordinate Judge was a proper one. The memoranda of 


eross-objections will be dismissed with costs, one set. 


` As no different considerations arise in the other three appeals, 
they. must also be dismissed with costs and the memoranda of 


-eross-objections which have been filed there will likewise be 
‘dismissed with costs (one set in each appeal). 


In Appeal No. 106 of 1939, the sons of. Alagappa Chetti ia 
beeri wrongly impleaded as parties because the -claim against their 
father was.given up in the lower Court. _ They will be given SEDA 
rate costs Aee we fix at Rs. 100. 


KS.. e Sippel ienai. 
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IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 


| PRESENT :— THE HON'BUE Sir ALFRED Henry LIONEL LEACH, 
Chief Justice AND Mr. Justice BYERS. 


Yendamuri Subba Rao ... Petitioner” (Applt.) 
v. 
Kovvuri Tata Reddi ... Respondent (Respt.). 


Civil Procedure Code (V of 1908), O. 44, T. 1, proviso—Scope—Applica- 
tion for leave to appeal in forma pauperis—Hearing of applicant before 
sejection—If necessary, 

The proviso to O. 44, r, 1 of the Civil Procedure Code, does not make it 
necessary for a Judge to hear the applicant for leave to appeal m forma 


“fauperis before rejecting the application, While there is no necessity in law 


to hear such applicant it will tend to maintain confidence if Judges do give 


‘applicants an opportunity of being heard, being careful, of course, not to 


ane. them to travel beyond the documents referred to in proviso to r 1 
0 44, 
© Decisions in In re Paramaswa Pillai, C.M.P, No. 3601 of 1914 and 
Kanthimathi Ammal v. Ganesa Aiyar, (1935) 69 M.L.J. 781: TLR, 59 Mad. 
805, approved. 

Velayudham Subbayya Nada; v, Kalamsetti Anjaneyalu, (1940) 2 M.L.J. 
570: LL.R. (1941) Mad. 389, overruled. 

_ Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of the 
Subordinate Judge of Cocanada, dated 18th November, 1940, and 
made in unregistered Appeal S.R. No. 9860 of 1940. 


G. Balaparameswari Rao for Petitioner. 
Respondent not represented. 


The Court delivered the following Judgment:. 


The Chief Justice—This petition raises the question whether 
a person who files an application for an order permitting him to 
file an appeal in forma pauperis is entitled to be heard in support 
of the application. Two Judges of this Court, Sadasiva Aiyar, J., 


and Wadsworth, J., have held that hé is not entitled to be heard. . 


On the other hand Patanjali Sastri, J., has held that he is. 


O. 44, r. 1, states that a person entitled to prefer an appeal, 
who is unable to pay the fee required for the memorandum of 
appeal, may apply to.be allowed to appeal as a pauper, subject 
in all matters, including the presentation of the application, to 
the provisions relating to suits by paupers, in so far as those 
provisions are applicable. Then follows this proviso : 

“Provided that the Court shall reject the application unless, upon a 
perusal thereof and of the judgment and decree appealed from, it sees reason 
to think that the decree is contrary to law or to some usage having the force 
of law, or is otherwise erroneous or unjust.” 

There is here a mandatory provision requiring the Court to. reject 
the application unless upon reading it and the judgment and 
decree appealed from, it considers that it is contrary to law or 
usage having the force of law or is otherwise erroneous or unjust. 
In In re Paramasiva Pillai}, Sadasiva Aiyar, J., refused to hear 
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counsel and dismissed the application after perusing it ang the 
judgment and decree complained of. The learned Judge quoted 
with approval the observations of Jenkins, C.J., in Sakubai v. 
Ganpat Ramkrishna, where the learned Chief Justice observed 
that the proviso was a very necessary safeguard introduced by the 
Legislature for the benefit of litigants who found themselves 
opposed by paupers and the Court should be careful to see that 
the proviso is satisfied. 


The opinion of Wadsworth, J., was expressed in Kanthimathi 
Ammal v. Ganesa Aiyar?, where he pointed out that the proviso 
contains no indication that it is either necessary or desirable for 
the Judge to hear the party before passing orders of rejectiop. 
The contrary opinion expressed by Patanjali Sastri, J., is to be 
found in the order passed by him in Velayudham Subbayya Nadar 
v. Kalamsetti Anjaneyalu’, There the Judge considered it 

“difficult to see how such a proceeding can be disposed of except in 

conformity with the fundamental principle in all judicial procedure that no 
order should be made without notice to the parties who will be prejudicially 
affected by the order and without affording them a reasonable opportunity of 
being heard”. 
I consider that the opinions expressed by Sadasiva Aiyar, J., and 
Wadsworth, J., correctly state the law. At the same time I share 
the satisfaction of Patanjali Sastri, J., that the practice of the 
Courts in this Presidency in dealing with applications of this kind 
has been to hear the applicant. While there is no necessity in 
law to do so, it will tend to maintain confidence if Judges do give 
applicants an opportunity of being heard, being careful, of course, 
not to allow them to travel beyond the documents referred to in 
the proviso to r. 1 of 0. 44. 


The petition will be dismissed, but as the respondent has not 
appeared, there will be no order as to costs. 


Byers, J—I agree. 
K.S. ———. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HAPPELL. 


Chinnaswami Naidu ... Appellant®* (Petr.) 
v. s 
Ramaswami Naidu ... Respondent (Respt.). 


Criminal Procedure Code (V of 1898), Ss. 195 (3) and 476-A—Offence 
committed in the course of proceedings before a Panchayat Court—Complaint 
not filed by that Cowrt—District Court competent to file the complaint as 
Court to which the Panchayat Court was subordinate. 


In cases where the Village Court has not itself made a complaint or 
rejected an application under S. 476 of the Criminal Procedure Code, the 
Court. empowered to exercise the powers conferred under S, 476, as explained 
by S. 195 (3) of the Code is the District Court. 





1. (1904) LL.B. 28 Bom. 451. : 

2. (1935) 69 M.LJ, 781: LLR. 59 Mad. 805. 

3. t1040) 2 M.LJ. 570: LLR. (1941) Mad. 389. | 

*A.A.O. No. 63 of 1941. 27th January, 1942. 
`~ 
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Appeal against the order of the District Court of Salem, 
date 8th March, 1940, and made in O.P. No. 94 of 1939. 

D. Ramaswami Avyangar for Appellant. 

K. V. Ramachandra Atyar for Respondent. 

The Court delivered the following 


JUDGMENT.—-The appellant was the defendant in a suit 
brought against him in the Panchayat Court of Kadayampatti. 
That suit was dismissed on the ground of the non-appearance of 
either of the parties. The appellant, however, after the suit had 
been dismissed by the Panchayat Court, filed a petition in the 
District, Munsif’s Court, Sankari, praying that a complaint should 
be made by the District Munsif to a Criminal Court against the 
respondent plaintiff in the suit in the Panchayat Court on the 
ground that the promissory note was forged. The District Munsif 
was of opinion that he had no jurisdiction to entertain this peti- 
tion and dismissed it. On appeal to the District Court, Salem, 
the learned District Judge also held that the District Munsif had 
no jurisdiction to make a complaint under S. 476, Criminal Pro- 
cedure Code. The appellant, however, had also filed a petition 
in the District Court asking the learned District Judge to make 
a complaint of the criminal offence alleged on the ground that the 
District Court was the Court to which the Panchayat Court was 
subordinate within the meaning of S. 476-A, Criminal Procedure 
Code read with S. 195 (3). The learned District Judge was of 
opinion that he had no jurisdiction to entertain the application 
for the reasons that the Village Courts Act did not provide for 
the application of Ss. 476, 476-A or 476-B of the Criminal Proce- 
dure Code to a Village Court. 


The judement of the learned District Judge was pronounced 
in 1940. and it is clear that he has fallen into error because he did 
not make use of a copy of the Village Courts Act which con- 
tained the amendment made to S. 77 of the Act in 1937. In fact, 
it is not the case that the Act does not provide for the application 
- of S. 476 to Village Courts: on the contrary, the Act as amended 
in 1937, specifically provides in S. 77. that “the provisions of 
Ss. 408. 476, 476-A and 476-B of the Criminal Procedure Code 
shall applv to a Village Court.” In view. therefore, of the error 
made by the learned District Judge owing to the fact that his 
attention was not called to the amendment made to S. 77 of the 
Act in 1937, the onlv course, it would seem. is to set aside the 
order of the lower Court and remand the petition for disposal on 
merits. 

It has, however, been argued for the respondent that. 
although it is true that Ss. 476, 476-A and 476-B of the Criminal 
Prneedure Code anniv to a Village Court. nonetheless the District 
Court is not the Court which within the meaning of S. 476-A of 
the Criminal Procedure Code read with S. 195 (A) can make a 
complaint with reference to a criminal offence alleged to have 
been committed in relation to a proceeding in a Panchayat Court. 
S. 476-A provides that the powers conferred by S. 476, sub-S. (1) 
on Civil, Revenue and Criminal Courts in respect of proceedings 
in those Courts may be exercised by the Court to which any such 
Court is subordinate provided that the subordinate Court has 
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Chinnaswami either made a complaint under S. 476 nor rejected an appligation 
Naidu for the making of a complaint. S, 195 (3) of the Criminal Pfoce- 
v: dure Code provides that 
Ramaswami . : 
Naidu. “a, Court shall be deemed to be subordinate to the Court to which appeals 


ordinarily lie from the appealable decrees or sentences of such former Court, 
or in the case of a Civil Court from whose decrees no appeal ordinarily lies, , 
to the principal Court having ordinary original civil jurisdiction within the 
local limits of whose jurisdiction such Civil Court ig situate,” 

It is contended for the appellant that the Court to which the 
Panchayat Court in this case is subordinate within the meaning 
of these sections is the Distriet Court for the reason that no 
appeals are provided for by the Village Courts Act from the 
decrees of Village Courts. S. 73 of the Village Courts Acte 
provides that the District Munsif may, on a petition duly present- 
ed, set aside a decree passed by a Panchayat Court on the ground 
of corruption, gross partiality or misconduct of the Village Court 
or of its having exercised a jurisdiction not vested in it by law, 
and the section ends: “Except as provided in this section, every 
decree and order of a Village Court shall be final”. The argument 
advanced for the respondent is that there is no magic in the word 
‘appeal’ as opposed to the word ‘petition’ and that as the District 
Munsif’s Court is the Court which is empowered to hear such 
applications against the decrees of Village Courts which can be 
presented under the provisions of the Act, it should be held to be 
the appellate Court in respect of the Panchayat Courts within its 
jurisdiction. In support of this contention I have been referred 
to a Full Bench decision of this High Court reported in Chidam- 
bara Nadar v. Rama Nadar'. In that ease the Full Bench no 
doubt held that the word ‘appeal’ occurring in Art. 182 (2) of 
the Limitation Act was wide enough to cover a civil revision peti- 
tion. ‘It is clear, however, that the Full Bench was concerned only 
with thé' meaning sof the word ‘appeal’ in Art. 182 (2) pf the 
Limitation Act, since it was pointed out that though a wide 
interpretation of the word ‘appeal’ could be ‘given for the purposes 
of this Article, the word is used in other articles of the Limitation 
Act in a more restricted sense. In any case the wording of 
S. 195 (38) of the Criminal Procedure Code has only to be examined 
closely for it to be manifest that the contention advanced for the 
respondent cannot be accepted. S. 195 (8) says that: 

“a Court shall be deemed to be subordinate to the Court to which 
appeal ordinarily lie from the appealable decrees or sentences of such former 
It is impossible to say that appeals ordinarily lie from decisions 
of a Panchayat Court to the District Munsif’s Court within the 
territorial jurisdiction of which it is situate in face of the fact 
that the Village Courts Act specifically states that except as 
otherwise provided by S. 73 no appeal shall lie from decrees of 
Village Courts; and it is also not possible to say that appeals 

e can lie from ‘appealable decrees or sentences’ of Village Courts 
since Village Courts do not pass appealable decrees or sentences 
by virtue of the provision of the Village Courts Act itself. I have 
no doubt, therefore, that in cases where the Village Court has not 
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itself made a eomplaint or rejected an application under §. 476 of 
the: @riminal- Procedure Code the Court empowered to exexcise the. 
powers conferred under S. 476 as explained by S. 195 (3) of the 
Criminal Procedure Code is the District Court. That being so, 
` the-order of the learned’ District Judge must be set aside and the 


petition remanded to be determined on its merits. in accordance 


with law... Costs of this appeal will abide the result. 
“KS. Order set aside and petition remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. `- 


s ‘Present :—Mr. Jusirrce KING AND Mr. Justice Byers. 


Palamalai Chettiar and others ©.. Appellants®. (Petitioners). 


v. 
P. A. L. V. V. R. Ramanathan Chettiar ane 


i others ... Respondents (Respondents). 


Civil Procedure Code (F of 1908), Ss. 151 and 47—Application under 
S151 by: judgment- debtor for payment out of ` surplus amount of sale 
proceeeds remaining in Cowrt—Decree-holder opposing application and claiming. 
that interest- was due to him—Order allowing ian ae kh y wnder. 


8. 47. ; 


Certain TEN were gold. in execution and: a sum of about Rs. 37,000 was 


realised. The judgment-creditor and two other creditors filed a joint statement, 


in which the amount due to them in satisfaction of their respective decrees 


on the date of the confirmation of sale was entered. The total of these three: 


amounts was’ Rs. 35,000 and odd. Subsequently a partition suit was filed 
“between the judgment-debtors. “Thereupon the auction-purchaser obtained 
an injunction against the distribution of the sale proceeds. The injunction 
was not dissolved until two or three years had elapsed. The judgment-debtors 


applied under S. 151, Civil. Procedure Code, for repayment to them of the- 


surplus money lying in Court and the judgment-creditors contended that as 
they had not been able to draw out the money until the dissolution of the 
injunctiop; interest on the decree amounts as they stood on the’ date of the 
confirmation of sale should be allowed out of the surplus in Court. The 
judgment-debtors’ application was dismissed and the creditors were allowed 
interest as claimed. On appeal, 


. Held, that (1) the order dismissing the ‘application was appealable as 
the subject-matter of the application was a question regarding the right of 
the decree-holders to obtain further sums by way’ of interest upon the decree 
amount, :. falling within S. 47, Civil Procedure Code, as relating to’ the 
discharge’ or satisfaction of the decree though the application was saaa 
made under S. 151.. < ' 


(2) Since: in the circumstances the judgment-debtors aia wee in any way 


attempt to. impugn the decree, or the sale, in execution they, cannot be, 


compelled to pay interest for any further period beyond the date when pay- 
ment was-made into Court in satisfaction of the decree. 


‘Appeal against the order’ of the Court of the Subordinate 


Judge of Devakottai, dated 7th September, 1940; and made in’ 


E.A. No. 360 of 1940 in O.S. No. 108 of 1933. 
.C, Padmanabha Aiyangar for Appellants. 


TKI. Champakesa Sanga ‘and K. C. “Srinivasan ‘for: 


Respondents. “ 
“The Judgment of the Court was delivered by” K 
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King, J—The subject-matter of this appeal is a sum of 
Rs, 1,584-7-1 lying in the Court of the Subordinate Judge, 
Devakottai, to the credit of O.S. No. 108 of 1933. The facts are 
that certain properties were sold in execution of the decree in that 
suit and the sum of approximately Rs. 37,000, realised. The 
judgment- creditor and two other creditors of -the judgment-° 
debtors filed a joint statement in which the amount due to them 
in satisfaction of their respective decrees on the date of the con- 
firmation of sale is entered. The total of these three amounts 
comes to Rs. 35,000 odd, and the balance remaining in Court is 
the subject-matter of this appeal. 


It appears that after the sale had been confirmed and thig 
statement had been received from the three decree-holders, a suit 
was filed by the judgment-debtors in 1936 for partition and there 
was an application by the auction-purchaser of the property at 
the sale in question for an injunction against the distribution of 
the sale proceeds. An injunction was issued and was not finally 
dissolved until two or three years had elapsed. This application 
by the judgment-debtors for the repayment to them of the 
surplus money lying in Court was opposed by the judgment- 
creditors who contended that as they had not been able to draw 


‘out the money until the dissolution of the injunction passed in 


connection with the auction purchaser’s application, interest on 
their decree amount as it stood on the date of the confirmation 
of sale should be allowed and therefore that the money still lying 
in deposit should be paid out not to the judgment-debtors but to 
themselves. Upon their opposition the learned Subordinate Judge 
of Devakottai dismissed the application of the judgment-debtors 


. for re-payment of the money. 


It was contended in the first instance ag a preliminary 
objection that no appeal lies against this order. It was argued 
that the order was merely one dealing with the payment out of 
some money and was one passed on an application filed specifically 
under S. 151, Civil Procedure Code and that no appeal lies against 
an order passed under that section by a Court in the exercise of > 
its inherent powers. No doubt that is so, but this application is 
equally one under S. 47, Civil Procedure Code. It is clear that 
the main subject-matter of the application was a question regard- 
ing the right of the decree-holders to obtain further sums by way 
of interest upon the decree amount. That clearly falls within 
S. 47 as relating to the discharge or satisfaction of the decree. We 
therefore over-rule the preliminary objection. 


Upon the merits of the appeal we think that the order of 
the lower Court is wrong. The lower Court has based its order 
awarding interest to the judgment-creditors almost solely upon 
the fact that they were not to blame for the long delay in the 
final realisation of the money. There is, however, no discussion 
in the order of the learned Subordinate Judge of the position of 
the judgment-debtors. We are of opinion that if no’ further facts 
emerge, the date upon which the sale is confirmed is the date 
upon which the money due by the judgment-debtors under the 
decree is paid by them and realised by the judgment-ereditors 
through the Court which has been acting for them upon their 


. 
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appligation. It ig only if there is some subsequent action on the 
part of the judgment-debtors during the period between the 


- receipt of the money into Court and the actual payment by the 


Court of the money to the judgment-creditors which prevents or 
postpones that payment, that any question can arise of any further 
liability resting upon the judgment-debtors under the decree. It 
has not been shown in this case that when they filed their suit 
in 1936, the judgment-debtors in any way attempted to impugn 
the decree obtained by the judgment-creditors in this suit or the 
sale held in execution of the decree. It is indeed extremely diffi- 


_ cult to believe that any such attempt could possibly have been made 


because the facts show that the judgment-debtors did not avail 
themselves of.the opportunity to apply to set aside the sale under 
O. 21, Civil Procedure Code and must have realised the impossi- 
bility of attempting to do so by any partition suit. It is 
unfortunate no doubt for the judgment-creditors that the auction 
purchaser applied for an injunction regarding the payment of 
this money, and unfortunate that the Court to which the applica- 
tion was made granted such an injunction for what appear to us 
insufficient reasons. But so long as no blame can attach to the 
judgment-debtors we cannot see under what principle they can be 
compelled to pay interest for any further period beyond the date 
when payment was made into Court in satisfaction of the decree. 
We accordingly set aside the order of the learned Subordinate 


‘Judge and direct that execution application No. 360 of 1940, be 


allowed with costs throughout and a cheque issued to the appel- 
lants for the sum claimed by them, subject to the furnishing of 
the security undertaken by themselves in their own application, 


‘or if the money is no longer available in Court it is hereby declared 


that the appellants are entitled to recover it from the respondents. 
K.S. ——_-— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—TsHe HON'BLE SIR ALFRED Henry LIONEL LEACH, 
Chief Justice AND Mr. Justice BELL. 


Sowdra Bai and others .. Appellants? (Defts.) 
v. 
Saraswathi Ammal ... Respondent (PIF). 


Contract Act (IX of 1872), S. 72—Money paid under a mistake—Privity 
between payer and payee—If necessary to entitle the payer to recover, 

X passing himself off as the owner of certain immovable property 
fraudulently and without the knowledge of the real owner induced Y to 
lend him Rs. 2,000 on a mortgage of the property and again on the same 
false representation induced S$ to advance Rs, 3,500 on a second mortgage 
of that property and out of the Rs. 3,500, Rs. 2,000 was paid by the second 
mortgagee to Y believing the first mortgage to be a real mortgage and the 
mortgagor to be the real owner of the property. When the fraud was 
discovered S instituted a suit to recover from Y the Rs. 2,000 as a payment 
made under mistake of facts. $ 

Held, that the money having been paid under the impression of the 
truth of a fact*which is untrue, it can be recovered back, however, careless 
the party paying may have been in omitting to use due diligence to inquire 
ino the fact. The receiver in such a case is not entitled -to it nor intended 
to have’ it. 


*C.0.C.A. No. 43 of 1940. 6th February, 1942. 
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© Case-law discussed and Kelly v. Solari, (1841) 9 M. & W. 54: 152 ER. 
24 and J ones Lid, v. Waring and Gillow Lid., (1926) A.G, 670, relied ex, 


There is nothing in S. 72 of the Indian Contract Act to suggest that 
it should only be applied when there is privity -between the payer and the 
payee, but assuming that it is essential that condition is. ‘fulfilled in’ the 
present . case.. 


Case-law discussed. - 4 è 

Appeal against the decree of the Court of the City Civil 
pe Madras, dated 13th August, 1940, and made in O.S. No. 38 
of 1939. 

C. 8.  Venkatachariar, 8. Rajam Atyangar and P. R. Sunda- 
resan for Appellants. 

T..M. Krishnaswami Aiyar and K. V. Ramachandra Awa 
for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice—On the Tth January, 1988, one Ganga- 


dhara Mudali falsely representing ‘himself to be Govindaraja 
Mudali, the owner of a house and land known as No. 5, Muthia 


' Naicken Street. Purasawalkam, Madras, induced the appellants 


to lend to him Rs. 2.000 on a mortgage of the property. The real 
owner had no knowledge of the fraud: As Gangadhara Mudali had 
no interest in the pronerty the mortgage deed of course conferred 
no title.. Again falselv representing himself to be Govindaraja 
Mudali, Gangadhara Mudali indueed the respondent on the 11th 
February, 1938, to advance Rs. 3.500 on a second mortgage of the 
property. Out of the Rs. 3.500 which the respondent agreed to 
advance she was to pav to the appellants Rs. 2.000 in discharge 
of the first mortgage. V. G. Sambasivamurthi Mudali, the son of 
Govindaraja Mudali, was a partv to this second transaction, but 
again his father had no knowledge of what was happening. 
Believing that Gangadhara Mudali was Govindaraja Mudali and 
that the annellants. were first mortgagees of the property .the 
respondent paid to them the Rs. 2.000. When the fraud was dis- 
covered the respondent instituted the present suitin the City Civil 
Court to reeover from the apneHants the Rs. 2.000 as a navment 
made in mistake of the facts. The case was.tried by the Principal . 
Judge of the Citv Civil Court. who held that the respondent had 
paid the Rs. 2.000 to the anpellants under a mistaken belief that 
the mortgage executed in her favour had heen exeeuted by the 
true.owner and it was that mistake which had induced the. pav- 
ment. . Consequently he granted the resnondent a decree for the 
return of the payment oe Rs. 2,000. The appeal is from this 
decision. 


S. 72 of the Indian Contract Act states: 


“A person to whom money has been paid, or anything delivered, by 
mistake or under coercion, must repay or return it.” 


There is here no ambiguity. If money is paid to a person by 

mistake he is bound to repay it. That the-Rs. 2,000 was paid 
by the respondent to the appellants in the mistakén belief that 
they were prior mortgagees is not open to question and if the 
words used in S. 72 are to be given their ordinary meaning the 
decree must--stand.:- For the appellants it is, however, contended 
that’.the case falls within the principle laid down in Aiken .v. 
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Short, and that under the English common law a payment made 
by nfistake cannot be recovered unless there is some - privity 
between the payer and the payee. Consequently it is said that 
the section should be read subject to the qualifications imposed 
by the common law. I will discuss these contentions presently but 
before doing so I consider it desirable to quote the judgment of 
Parke, B, in Kelly v. Solari?, as it appears to me that S. 72 of 
the Contract Act embodies the principle there stated. a principle 
which was approved of by the House of Lords in R. E. Jones Ltd, 


v. Waring & Gillow Lid’ In Kelly v. Solari, Parke, B, said: ` 


“J think that where money is paid to another under the influence of a 
mistake. that is, upon the supposition that a specific fact is true, which would 
eatitle the other to the money. but which fact is untrue, and the money would 
not have been paid if it had been known to the payer that the fact was 
untrue, an action will lie to recover it back, and it is against conscience to 
retain it; though a demand may be necessary in those cases in which the 
party receiving may have been ignorant of the mistake. The position that 
a person so paying is precluded from recovering by laches, in not availing 
himself of the means of knowledge in his power. seems. from the cases cited, 
to have been founded on the dictum of Mr Justice Baylev, in the case of 
Milnes v. Duncans; and with all respect to that authority, I do not think it 
can be sustained in point of law. If. indeed, the money is intentionally paid. 
without reference to the truth or falsehood of the fact, the plaintiff meaning 
to waive all inquiry: into it, and that the person receiving shall have the 
money at all events, whether the fact be true or false. the latter is certainly 
entitled ‘to retain it; but if it is paid under the impression of the truth of a 
fact which is untrue. it may, generally speaking, be recovered back, however 
careless the party paying may have been. in omitting to use due diligence 
to inquire into the fact. In such a case the receiver was not entitled to it, 
nor intended to have it”. 


In his speech in R. E. Jones Ltd. v. Waring & Gillow Ltd8, Lord 
Shaw quoted in full the judgment of Parke, B.. and it was accept- 
ed as governing the case. There a gross fraud had been perpetrat- 
èd, as in’ this case. 


; The facts in Aiken v. Shortt, have noua in common with 
the facts here. In 1846, one Edwin Carter, made a will by which 
he gave his property to his eight brothers and sisters in equal 
shares. Tn .J847, the testatar died. In 1850, one of the brothers. 
George Carter, borrowed £200 from one Francis Short, who died 
in 1858. The suit was by Short’s widow who was the sole execu- 
trix of his will. George Carter was also indebted to a bank to 
which in 1855, he conveyed his interest in the estate of Edwin 
Carter subject to charges previouslv created by him. As security 
for the loan of £200 obtained from Short, George Carter had mort- 
gaged his interest in his brother’s estate. After the conveyance 
ta the bank ‘the executrix of the will of Short applied to George 
Carter for payment of the £200. He referred her to the bank, 
which thereupon paid her the £200 in accordance with the terms 
of the conveyance which it had obtained from George Carter. 
After all this had happened, a later will of Edwin Carter was 
produéed, and under it George Carter merely received an annuity 
of £100 which was to cease upon his making an assignment. The 
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bank then applied to the executrix for repayment of the £200, and 
as she refused to comply with the demand a suit was instifuted 
against her. It was held that the bank was not entitled to recover 
the money. In the course of his judgment Bramwell, B., said: 
“In order to entitle a person to recover back money paid under a 
mistake of fact, the mistake must be as to a fact which, if true, would make" 
the person paying liable to pay the money; not where, if true, it would merely 
make it desirable that he should pay the money.” 
It is to be borne in mind that George Carter owed £200 to the 
estate of Francis Short and in paying the executrix the bank was 
discharging a lawful debt. In the present case both the appellants 
and the respondent were victims of a gross fraud. 


The Court of Appeal applied Aiken v. Short!, in Morgan v. 
Ashcroft, but Greene, M.R., was disposed to think that the obser- 
vations of Bramwell, B., in Aiken v. Short}, could not be taken to 
be an exhaustive statement of the law. He considered that they 
must be confined to cases where the only mistake is as to the 
nature of the transaction. 


In the course of his argument on behalf of the appellants, 
Mr. ©. S. Venkatachariar referred us to Watson v. Russells. In 
that case one Keys chartered a vessel belonging to the defendant, 
the hire being payable every four weeks in advance. It was a 
condition of the charter party that in the event of non-payment 
of the hire. the owner was to be entitled to retake his ship. A 
sum of £120 was due and Keys applied to the plaintiff to assist 
him. Thereupon the plaintiff handed Keys a cheque for £60, made 
payable to the defendant or order, on the understanding that Keys 
should inform the defendant that the cheque wag given on the 
condition that the vessel should be allowed to proceed on a ‘certain 
voyage. Kevs naid the cheque to the defendant, but did not tell 
him of the condition. As the whole of the £120 was not paid, the 
defendant took possession of his ship. Thereupon the plaintiff 
med the defendant to recover the monev. It wag held that as the 
defendant received the cheaue without. notice of anv condition and 
for valuahle consideration, the plaintiff wag not entitled to recover. 
Jt may he mentioned that in R. E. Jones Ltd. v. Warina. and 
Gillow Tiid. where Kellu v. Solari’, was applied. Lord Shaw 
ohserved that Watson v. Russell8, annlied to a different set of 
cireumstances and had no real bearing unon eases denending unon 
pavments having heen made under a mistake: in fact.. The elass 
of cases ruled hv Watson v. Russells. was in his opinion confined 
solely to that of nayvments made under a condition not commmni- 
cated to the receiver. 2 condition as to the future conduct which 
it was hoped, expected or stipulated should follow the payment. 


Tt is not neeessarv to decide whether under Indian law Arken 
v. Short!, and Watson v. Russell®, would applv in cases where the 
facts were similar. It is sufficient to sav that the facts in the 
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present case are pot analogous to the facts in either of those two Sowdra Bat 
eases. The observations of Parke, B., in Kelly v. Sobari', are 


Us 
directly in point and they fit in with S. 72 of the Contract Act. Saraswathi 
In support of the contention that if the respondent is entitled Ammal, 


to proceed, she must show some privity between her and the appel- Leach, C. J. 
" lants, stress has been laid on this passage in Addison’s Law of 
Contracts (11th Edition 462): 
“It ig necessary in order to maintain this action, that a certain amount 
of money belonging to one person should have improperly come into the 
hands of another and that there should be some privity between them”. 
This statement is based on Watson v. Russell? and Colomal Bank 
v. Exchange Bank of Yarmouth, Nova Scotia’. There is nothing in 
*S. 72 to suggest that it should only be applied when there is privity 
between the payer and the payee; but assuming that this is essen- 
tial, I consider that the condition is fulfilled here. The appellants 
thought that they were the first mortgagees of the property and 
the respondent thought she was the second mortgagee who was 
discharging a prior encumbrance. That there is privity between 
a first and second mortgagee has already been accepted by this 
Court. See Askaram Sowkar v. Venkataswami Naidu‘, and 
Periaswami Chettiar v. Ramaswami Goundanë. It is true that the 
appellants were not mortgagees but they regarded themselves as 
such. In my judgment there is here sufficient privity, if privity 
is an essential factor in this action. 


For these reasons I consider that the decree passed by the 
trial Court is in accordance with law and I would dismiss the 
appeal with costs. 

The respondent has filed a memorandum of cross objections 
as the learned trial Judge directed the parties to pay their own 
costs. As the plaintiff succeeded she should have been given her 
costs. Therefore the memorandum of cross objections should be 
allowed with costs. 


Appeal dismissed and memorandum of cross objections allowed. 
KS. -_-— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 
E. S. Ganapatisubramania Aiyar ... Petitioner* (Accused). 


Defence of India Rules, (1939); rr. 121 and 38 (5)—Person organis- Ganapati- 
ing meeting—Anti-war speeches made—Satyagrahis infringing Defence of  subramania 
India Act—Conviction of organiser for abetment—Jomder of charges in fAiyar, 
respect of offences under Defence of India Act. in re. 

The accused was charged for offences under r. 121 read with r. 38 (5) 

-of the Defence of India Rules. The case against him was that he organised 
meetings of intending satyagrahis, made anti-war speeches, introduced them 
to the audiences, made appreciative references to their speeches at the close 
of the meetings, and thereby abetted the satyagrahis in infringing the 
Defence of India Act. It was contended that ag the principal offender had 





1. (1841) 9 M. & W. 54: 152 BR. 24. . 
2. (1864)5 B. & S. 968: 122 E.R. 1090. 

3. (1885) 11 A.C. 84, 

4, (1920) 40 M.L.J. 218: LLR. 44 Mad. 544. 


5." (1940) 2 M.LJ, 513. 
*CrLR.C, No. 811 of 1941. 28rd October, 1941, 
(CrLR.P. No. 762 of 1941). ° 
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i determined to commit an offence under the Defence of India Act the guceused 

. Ganapati- committed no offence in merely announcing to the public that the prétcipal 
ae wets offender intended to commit an offence. 

Tee Held, that by bringing the principal, namely the speaker, who intended 


to commit an offence pumshable under the Defence of India Rules, into 
connection with the public, which was necessary for the commission of the 
offence, the accused himself committed the offence of abetment within the- 
| meaning of r. 121, and was lable to be convicted. 

R. 121 of the Defence of India Rules makes punishable the abetment 
of a particular offence and a person cannot be punished for abetting in 
general. He has to be charged with the abetment of a particular offence; 
so that the ordinary rules of joinder must apply to offences punishable under 
r. 121, read wath the other provisions of the Defence of India Rules just 
as in an ordinary charge under the Penal Code. 

Petition under Ss. 485 and 489 of the Code of Grimma 
Procedure, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of ‘Sessions of the Coimbatore 
Division in C.A. No. 60 of 1941, preferred against the judgment 
of the Court of the Sub-Divisional Magistrate, Erode in C.C. 
No. 52 of 1941. 

K. Bhashyam Atyangar for K. Desikachari and J. R. Gund- 
appa Rao for Petitioner. 

A. K. Stwvakaminathan for the Publie Prosecutor (V. L. 
Ethiraj) for the Crown. 

The Court delivered the folowing 

JUDGMENT.—The petitioner was convicted by the Sub-Divi- 
sional Magistrate of Erode under r. 121, read with r. 38 (5) of 
the Defence of India Rules, and was sentenced to one year’s 
rigorous imprisonment and a fine of Rs. 500. The matter was 
taken in appeal to the Sessions Judge of Coimbatore, who confirm- 
ed the conviction chiefly on the ground that the petitioner had 
pleaded guilty. He came to the conclusion that although the 
punishment was severe, the Sub-Divisional Magistrate haq given 
good reasons for the sentence and that under the circumstances 
he did net consider it to be excessive. 

The charge against the petitioner was that he organised 
meetings at which intending Satyagrahis made anti-war speeches, 
introduced them to the audiences, made appreciative references to 
their speeches at the close of the meetings, and thereby abetted 
the Satyagrahis in infringing the Defence of India Act. 

It is argued by Mr. Bhashyam that as the principal offender 
had determined to commit an offence under the Defence of India 
Act, the petitioner committed no offence in merely announcing 
to the public that the principal offender intended to commit an 
offence. The offence of which the principal was convicted could 
not however be committed in the absence of the public; for the 
offence relates to an act caleulated to cause a certain effect in 
the minds of the public. In order, therefore, that the accused 
‘should commit an offence, it was necessary that a section of the 

e public should be gathered there. The principal offender at each 
meeting was a man of no importance and it is possible. that had 
he been left to himself ,he might not have gathered persons round 
him to listen to what he was about to say. The petitioner, an 
educated man of some influence in the locality, was however of 
sufficient influence to be able to hold a public meeting and to 
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afford a platform, for the principal offender to commit hig offence. 
By bringing the principal, who intended to commit aft offence 
punishable under the Defence of India Rules, into contact with 
the public, which was necessary for the commission of the offence, 
the petitioner himself committed the offence ot aben within 
-the meaning of r. 121. 


A technical objection to the conviction has been taken by 
Mr. Bhashyam. He points out that the charge sheet filed by the 
police relates to an offence committed on 18th May, 1941, whereas 
the charge itself relates primarily to an incident of 26th March, 
1941. Mr. Bhashyam argues that the accused must have been 
prejudiced by that charge; true that the petitioner was confronted, 
when the case was almost at an end, with a charge in an unexpected 
form; but the evidence of the Sub-Inspector, the only witness in 
the case, mentions incidents other than that of 18th May, 1941, 
and one of them was that of 26th March, 1941. The Magistrate 
appears to have selected the incident which he thought had been 
most clearly proved and framed the charge primarily with regard 
to that particular offence. If the accused had himself said that 
he was prejudiced by this sudden and unexpected charge, I 
should have seriously considered whether a re-trial should not be 
ordered; but the accused pleaded guilty and he was particularly 
questioned with regard to the speech of Arumugham, the princi- 
pal in the case of 26th March, 1941. Moreover, even in the lower 
appellate Court, this point was not taken and this difference 
between the charge sheet and the charge was discovered only 
during the researches of Mr. Bhashyam into the records in the 
case. Under the circumstances, I see no reason to thivk that the 
accused was prejudiced. 


The charge mentions incidents on three dates in addition 
to the principal one of 26th March, 1941. Strictly speaking, if 
the charge is read as being on four counts, then the charge would 
be illegal, because there would be a joinder of more than three 
offences. S. 121 makes punishable the abetment of a particular 
offence and a person cannot be punished for abetting in general. 
He has to be charged with the abetment of a particular offence; 
so that the ordinary rules of jomder must apply to offences 
punishable under S. 121, read with the other provisions of the 
Defence of India Rules just as in ordinary charge under the 
Penal Code. I do not however think this calls for any inter- 
ference; because the attention of the accused was drawn primarily 
to the offence of 26th March, 1941. Morcover, the accused pleaded 
guilty. It is difficult to see how a person who realises the nature 
of the charge and pleads guilty can be said to have been 
prejudiced by any misjoinder of charges. 


_ Finally, Mr. Bhashyam contends that the sentence is ‘too 
‘severe. It is no doubt a heavy one; but the question of sentence 
has been carefully considered both by the Sub-Divisional Magis- 
trate and by the Sessions Judge, and it is not heavier than those 
imposed for similar’ offences in other cases. It does not therefore 
call for any interference in revision. The petition is dismissed. 


B.V.V. — Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE, AT MADRAS. . 


° 6 
Present :—Mr. Justice WADSWORTH AND Mr. JUSTICE 
PATANJALI SASTRI: 


A. Rangaswami Aiyar .. Appellant® (Pf -Respt.) 


. 


V. 
Jainabu Bibi Ammal and others ... Respondents (Defts.-Petrs.). 

Madras Agriculturist? Relief Act (IV of 1938), 8. 10 (2) (i)—Mortgagee 
with possession—Léase back to mortgagor—Applicability of exception clause 
—Decree for rent or damages—Liability to scaling down. 

It is not necessary for the purpose of S. 10 (2) (4) of the Madras 
Agriculturists’ Relief Act IV of 1938, that the mortgagee should be in 
physical possession of the property. A mortgagee with possession who has 
leased the land back to the mortgagor should be regarded as being in posses- 
sion of the property mortgaged so as to get the benefit of the exception in 
S. 10 (2) (4 of the Act, 


Abdul Khadir v. Subramanya Pattar, (1940) 2 MLJ. 760, referred to, 

A. decree for rent or damages is not a decree for interest so as to be 
sealed down under the Act. The debtor can in such a case apply for scaling 
down the debt only to the extent of the interest on the arrears of rent 
decreed. 

Appeal against the decree and the order of the Court of the 
Subordinate Judge of Dindigul, dated 7th October, 1987, and 
27th October, 1989, respectively, and passed in O.S. No. 30 of 
1987 and M.P. No. 252 of 1939, in O.S. No. 30 of 1937, respec- 
tively. 

M. 8. Venkatarama Atyar for Appellant. 

C. A. Seshagiri Sastri for Respondents. 

The Court delivered the following 


JupaMEeNnt.—These two appeals both arise out of a suit on 
an usufructuary mortgage. Appeal No. 107 of 1938, is the 
plaintiff’s appeal against the disallowance of a part of His claim 
for rent on the hypotheca which was leased back to the mortga- 
gors. C.M.A. No. 169 of 1940, is preferred against the order 
sealing down the decree under Ss. 8 and 19 of Act IV of 1938. 
The suit’ is based on a mortgage, dated 29th September, 1930 
executed by the first defendant and her husband, Shaik Farid 
Mohamed Vavu Khan Rowther for a sum of Rs. 25,000, of which 
admittedly only Rs. 19,000 was paid. There was a lease to the 
mortgagors on the Ist Oetober, 1930, under Ex. C for two years. 
This was renewed in 1933 for one year by Ex. D and by Ex. E 
for a further year which terminated on the 29th November, 1934. 
According to the terms of Ex. E, the rent of Rs. 1,995 was payable 
on the 29th September, 1934. There was no fresh lease deed, 
after Ex. E. was executed; but it has been found—and the correct- 
ness of the finding is not disputed—that the defendants continued 
in possession and enjoyment of the land up to the time of the 
suit. On 14th December, 1934, the plaintiffs sent a notice 
demanding the mortgage amount and arrears of,rent. On the 
2nd September, 1935, there is a letter from the husband of the 





*Appeal No, 107 of 1938 and 2ist August, 1941. 
AAO, No. 169 of 1940, 
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first defendant which indicates that the relations between the 
parties were friendly. On the 25th September, 1935, we have 
fix” F, sent by Shaik Farid Mohamed Vavu Khan Rowther, the 
husband of the first defendant, to the plaintiff in which he says 
“as soon as he is well he will come in person to pay the entire 
amount due and execute the deed”. Ex. G-2 is a further notice 

+ dated 31st October, 1935. Ex. F-2, dated 11th July, 1986, is a 
letter in which the defendant’s husband asks for time to pay the 
money and in Ex. J, dated 30th November, 1936, we have a letter 
from one K. H. Ussain Rowther, who appears to be an agent or 
representative of the defendants which contains the statement 
that they, (apparently the defendants) thought that the plaintiff 
should agree to their taking the properties for five years after 
fixing the amount “in respect of the arrears of rent due upto this 
date.” 


The learned Subordinate Judge has found that there was no 
oral lease for the period following November, 1934, such as was 
alleged in the plaint and has given a decree only for damages 
for use and occupation for the period upto November, 1936, and 
has given no decree for rent or for damages for the broken period 
ending with the filing of the suit in March, 1987. It is no doubt 
true that there is no very clear evidence of any definite oral 
lease for this period; but it is certainly established by the docu- 
ments in the case, particularly the Exs. F and J, that the 
defendants must have been in possession under some arrangement 
whereby they agreed to pay rent and to execute a formal lease deed 
when convenient. It would appear that the execution of the lease 
deed was prevented by the illness of the first defendant’s husband. 
Their continued occupation during this period was evidently on 
the basis that they were to go on paying the rent as they had 
paid previously. 


The defence was a plea that on the termination of the lease 
in November, 1984, the defendants asked the plaintiff to take 
possession of the land and that he omitted to do so and that 
subsequently the land was leased out in order to save loss after 
it had been lying waste for sometime. Presumably it is a leasing 
by the defendants to which this rather ambiguous pleading 
refers. There is no real evidence of any invitation to the plaintiff 
to take possession of the land. The documents filed in the case 
make it quite clear that the land was being enjoyed by the defen- 
dants under an understanding that a formal lease would be 
executed similar to the previous leases. On this state of evidence 
we are of opinion that the lower Court was wrong in awarding 
only damages for use and occupation and that the decree should 
‘properly have given rent at the same rate which prevailed during 
the currency of the written leases. 


Some argument has been advanced before us with reference 
‘to the liability for rent for the broken period of five months and 
24 days, between the termination of the last written lease on 
29th November, 1934, and the date on which the defendants were 
dispossessed by the receiver. There seems to have been no discus- 
sion of, this question. in the Courts-below. The -plaintiff expressly 
claimed rent not merely for the completed years but also for the 
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ee broken period. There is nothing to show that the defendants did 
Aiyar not .enjoy the crops on the land during this period and ip the 
2... absence òf any evidence.or apparently any. serious contention in 
Jainabu Bibi the lower Court, that the defendants were not liable for the pro- 
Ammal - portionate rent for this period we think that it should be given. 


A further contention relates to the decree for costs. In the 
written statement the defendants admitted their liability for the 
principal amount of Rs. 19,000, and consented to a decree for 
that sum. They disputed the claim for rent only. The lower 
Court has given costs on the uncontested scale so far as the 
admitted amount of the plaint claim is concerned and has allowed 
costs on the contested seale only to the extent to which the claim 
was actually contested. The fees’ rules do not expressly make 
provision for any such contingency; but we consider that the 
lower Court’s order is both wise and legal. It was open to the 
plaintiff under O. 12, r. 6 of the Civil Procedure Code to have 
asked immediately for a decree for the sum of Rs. 19,000 on the 
admission in the written statement. Had he asked for such a 
decree there can be no doubt that the proper order for costs 
would be that on that sum costs would be calculated on the uncon- 
tested scale. We do not see why the amount of costs should be 
swelled merely because the plaintiff abstained from asking for the 
decree on confession 'to which he was entitled. 

The civil miscellaneous appeal raises a point under Act IV 
of 1938, which, if not explicitly, is covered by the implications 
of a decision of this Bench. The contention was that the judg- 
ment-debtors were entitled to relief under the Act in respect of 
this mortgage debt on the theory that the rent payable under the 
lease really represented interest and that the mortgagee was not 
in possession of the property mortgaged, so as to bring in force 
the exception under S. 10 (2) (2) of the Act. The theory that a 
usufructuary mortgage and a lease back can be regarded ag a 
simple mortgage bearing interest has been disapproved- by us in 
the case of Abdul Khadir v. Subramanya Pattar!, where we 
pointed out that though the mortgage and.lease back form part 
of the same transaction effect must be given to each according to 
its terms and the Court cannot, by reading the two together, spell 
out a transaction totally different in character and incidents. In 
the case just quoted it was not explicitly argued that a mortgagee 
with possession who had leased the land back to the mortgagor 
was no longer in possession of the property mortgaged, so as to 
get the benefit of the exception in S. 10 (2) (2) of Act IV of 1938. 
But we do not consider that this argument is tenable. A person 
who leases his land to another remains in possession of the land 
leased and the same is true whether he be a mortgagee or cwes his 
interest in the land to an absolute title. We do not consider that 
it is necessary for the purpose of S. 10 (2) (9) that the mortgagee 
should be in physical possession of the property. 

The judgment-debtors having been found to be agriculturists 

° are entitled to relief under the Act only to the extent to which 
interest has been decreed. The decree for rent or damages is not 
a. decree for interest; but the interest on arrears of rent and the 

1. (1940) 2 M.L.J. 760. 
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interest on costs will have to be scaled down under S. 9 of the Act. 
The result therefore will be that the decree of the lower Court 
will be amended by giving to the plaintiff rent from 29th’ Novem- 
ber, 1934, upto the date of the suit at the rate of Rs. 1,995 per 
annum. The interest on the arrears of rent and on the decree 
for costs will be at five per cent. upto 22nd March, 1938, there- 
‘after at 64 per cent. upto the date fixed for payment which is 
three months from today and subsequent interest on the aggregate 
amount at six per cent. The plaintiff will be entitled to costs 
as decreed by the lower Court, on the uncontested scale so far as 
the principal sum is due and full costs at the contested scale on 
‘the balance of the decree. 

The respondents will pay the appellant proportionate costs 
ih the regular appeal and full costs in the civil miscellaneous 
appeal. 


_B.V.Y. —— Decree scaled down in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ABDUR RAHMAN. 


Vedaranyaswami Devasthanam, represented 
by its Managing Trustee Sri La Sri 
Subramania Pandara Sannadhi ... Apppellant* (Plff.-Applt.). 


Cowrt-Fees Aot (VII of 1870), S. 12 (#)—Batch of second appeals— 
Excess court-fee paid on some appeals—Party called upon to pay larger 
court-fee by High Court on other appeals—Certificate regarding excess fee 
paid—Power of High Court to issue—Civil Procedure Code, 1908, Ss. 107 
and 151. 


There is no specific provision in the Court-Fees Act which empowers the 
Court to order a refund, but it is competent for the High Court to go into 
the question, declare that any particular plaint or memorandum of appeal 
was over-valued and then leave the matter to the Revenue authorities for the 
grant of a refund in accordance with the declaration given by the Court. In 
this respect the High Court can assist the party to recover the excess court- 
Si erroneously paid under its own order or under orders of Courts subordi- 
nate to it. 


. Where in respect of a batch of second appeals the appellant was shown 
to have paid deficient court-fee on some of the appeals, while paying an 
excess fee in respect of others, and the wrong fee had been paid both in the 
High Court and in the lower appellate Court, 


Held, on a reference by the Taxing Officer, that the appellant, while 
liable to make good the deficiency in the court-fee paid on those appeals 
where deficient court-fee was paid was at the same time entitled to apply for 
a certificate in regard to those appeals in which he had paid an excess fee 
in the High Court and in the lower appellate Court. 


Thammayya Naidu v. Venkataramanamma, (1932) 62 ML. 541: 
LLR. 55 Mad. 641, relied on. 

Appeals against the decrees of the District Court, of Hast 
Tanjore at Negapatam, in A.S. Nos. 92 to 119 of 1939, respectively 
preferred against the decrees of the Court of the Sub-Collector of 
Negapatam in S.S. Nos. 41 to 67, ete. of 1938, respectively. ` 

A. V. Viswanatha Sastri for R. Sundaralingam for Appel- 
lant. 

T. Krishna Rao for the Government Pleader for the Govern- 
ment. 
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Nedaranya- The Court made the following 

D spami ORDER.—A. batch of twenty-eight suits fôr acceptarte of 

De a am patta and execution of muchilika by the tenants were brought by 


the landlord in the Court of the Sub-Colleetor, Negapatam. Under 
a notification of the Madras Government no court-fee is leviable 
on such plaints. Appeals were preferred by the landlord from, 
the decree passed by the Sub-Colleetor to the District Court, East 
Tanjore. Since the notification granting exemption in regard to 
plaints was not applicable to appeals, a court-fee of Rs. 10 under 
Art. 17-B, Schedule II of the Court-Fees Act was paid in regard 
to each appeal. The landlord not being satisfied with the order 
passed by the District Judge preferred these second appeals to 
this Court and since the appellant considered the appeals to bg 
incapable of any valuation, he paid a court-fee of Rs. 25 in 
regard to each appeal. The office raised the objection that the. 
court-fee paid by the appellant was calculated on a wrong basis 
and that it should have been paid according to the provisions 
contained in S. 7 (xt) of the Act. This contention was upheld by 
the Master of this Court on the 31st July, 1940, and he ordered 
that the deficiency in court-fee on appeals should be made up on 
that basis. There were certain appeals however in respect of 
which he. was of opinion that the court-fee had been paid by the 
appellant in excess. He also found that some of the appeals in 
the lower appellate Court were under-valued and others over- 
valued. He therefore moved this Court under S. 12 (i) of the 
f Court-Fees Act to order the appellant to pay so much additional 
4 court-fee as would have been payable by him had the court-fee 
been rightly affixed and also drew the attention of this Court to 
the excéss court-fee paid by the appellant in other appeals. 


There is no specifice provision in the Court-Feeg Act which 
empowers the Court to order a refund, but decisions are to the 
effect that the Court may ex debito justitiae go into these ques- 
tions, declare that any particular plaint or memorandum of 
appeal was over-valued and then leave the matter to the Revenue 
authorities for the grant of a refund in accordance with the 
declaration given by this Court. It was so held by a Division 
Bench of this Court in Thammayya Naidu v. Venkatraman- 
amma. Other cases have also followed the same course. It 
appears to be quite just in the circumstances that while I am 
called upon to exercise my powers under S. 12 (ii of the Court- 
Fees Act and to order the appellant to make up the deficiency 
in regard to the court-fee on certain appeals in that batch, I 
should simultaneously consider if he has paid it in excess on other 
appeals which were preferred by him at the same time. It was 
suggested by the learned Government Pleader that although I 
might be entitled to pass that order in regard to appeals prefer- 
red to this Court, yet I have no such power in regard to the 
appeals presented to the Subordinate Court and that the order 

e declaring that the court-fee has been paid in excess should be 
passed by the Court which had entertained the appeals. I am 
not impressed by that contention. Under S. 107, Civil Procedure 
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Codes every appellate Court is entitled to exercise the same powers 
and is bound to perform the same duties as were conferred or 
imposed by the Code on the Courts of Original Jurisdiction and 
there is no reason why the orders which could be passed by the 
lower appellate Court cannot be passed by this Court ex debito 
* justitiae. S. 151 of the Code contains ample powers for that 
purpose. There is an observation of Wallace, J., in the Division 
Bench case to which I have referred above, which also goes to show 
that the High Court could make a declaration and assist the 
party to recover the excess court-fee erroneously paid by him 
under its own order or under orders of Courts subordinate to it. 
Since the Master’s decision in regard to the court-fee being 
‘leviable under S. 7 (at) of the Court-Fees Act was not challenged 
before me by the learned counsel for the appellant and his deci- 
sion in regard to cases in this Court where the court-fee is deficient 
is not only final but correct, I see no reason why the same treat- 
ment should not be meted out to the appellant in regard to the 
cases where relying on a provision of the Court-Fees Act, which 
is now found to he inapplicable, he has paid it in excess in the 
appeals preferred to this Court. As for the appeals preferred 
before the lower appellate Court, I am bound to order, in view of 
the provisions contained in Cl. 12 (ï) of the Act that the deficiency 
in the court-fee should be made up and I do so order. But at the 
same time, I would like to issue a certificate in regard to the 
appeals both to this and the lower appellate Court in which the 
court-fee has been paid in excess of what was required under S. 7 
(at) of the Court-Fees Act that they bear an excess court-fee. This 
would have to be done in regard to each appeal in which an 
application has been or may be made on behalf of the appellant. 
The deficiency in court-fee on appeals preferred to the Court of 
the District Judge of East Tanjore must be made up by the 
appellant within four weeks on the same principle on which court- 
fee has been held to be leviable by the Master on the appeals 
preferred to this Court. As for the appeals in which the appel- 
lant alleges to have paid court-fee in excess, the matter will be 
verified by the office on his application in any of the 28 appeals 
out of this batch and if, having regard to S. 7 (xù of the Court- 
Fees Act, excess fee is found to have been paid by him, a certifi- 
cate or certificates, as the case may be, will be given to him in the 
terms indicated above. The same order will be passed in regard 
to the appeals pending in this Court. 
B.V.Y. —_————— Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WADSWORTH AND Mr. Justice 
PATANJALI SASTRI. 


N. Narayana Bhat ... Appellant® (PI) 
v. : 
Rama and others ... Respondents (Defts.). 


Madras Agriculturists’ Retief Act (IV of 1938), S. 8 (1)—“Interest out- 
standing on 1st October, 1937”—Meaning—Debtor confessing judgment and 
contesting a small claim for interest—Costs, 


* Appeal No. 309 of 1939. 7th October, 1941. 
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In a suit on a mortgage under which interest was spayable on the, 10th 
March of* each year, it was contended that the interest from 10th March, 
1937, up to the Ist October, 1937, was wiped out as “interest outstanding on 
Ist October, 1937”. The mortgagee contended that the interest was not 
outstanding as it was payable only on the 10th March, every year. 


Held, that although a date was fixed for the payment of interest, | 
interest must be deemed to have accrued due from day to day according to 
the ordinary rule. The word “outstanding” used in S. 8 (1) means “unpaid” 
and the interest up to 1st October, 1937, had certainly accrued due and was 
outstanding though not payable until 10th March, 1938. Accordingly the 
aie for the period was liable to be cancelled under S. 8 (1) of Act IV 
o . 


Held further, that where a debtor submits to a decree and contests only 
@ small claim for interest an order for costs on an uncontested scale for 
the amount for which the debtor had confessed judgment can properly bê 
passed. 

Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in O.S. No. 67 of 1938, dated 11th 
February, 1989. 


K. Y. Adiga and N. Shankar Bhat for Appellant. 
T. Krishna Rao for Respondents. 
The Judgment of the Court was delivered by 


Wadsworth, J—This appeal raises two questions. One 
relates to the meaning of the phrase “all interest outstanding on 
the 1st October, 1937”, occurring in S. 8 (1) of Act IV of 1938. The 
other question relates to the fixing of costs on the basis of confes- 
sion of judgment when there was not a full confession of 
judgment. 


The suit arose out of a mortgage of 1930 executed by the father 
of defendants 1 to 4. The fifth defendant was a puisne mort- 
gagee. The suit was filed on the 14th November, 1938, that is, 
after Act IV of 1938 came into force. The plaintiff claimed ‘the 
principal amount due on the mortgage with interest at 6} per 
cent. for the year ending March, 1938, and for the subsequent 
broken period on the basis that the date on which the interest was 
payable was the 10th March in each year. The mortgagors admit- 
ted the suit debt and confined themselves to disputing their liabi- 
lity for interest from the 10th March, 1937, up to the Ist October, 
1937. As for the rest of the claim, the defendants pleaded that 
a decree for the principal amount of Rs. 5,000 with interest at 
64 per cent. from the 1st October, 1937, with proportionate costs 
on the admitted amount at the “confession of judgment rate” and 
future interest at 6 per cent. might be passed and claimed that 
the rest of the plaintiff’s suit should be dismissed with costs. The 
fifth defendant, the puisne mortgagee, disputed the whole of the 
plaintiffs claim. 


Now on the interest question it ‘seems to us clear that, 
although a date was fixed for the payment of interest, interest 
must be deemed to have accrued due from day to day according 
to the ordinary rule. The word ‘ outstanding’ used in S. 8 (1) 
appears to have been used in its ordinary dictionary sense of ‘un- 
paid’. On the Ist October, 1987, interest from the 10th» March, 
1987, to that date had certainly accrued due and though -it was 
not payable until the 10th March, 1938, and was therefore not 
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oveylae, it certainly had accrued and was unpaid. It follows that 
this interest was outstanding as on the Ist October, 1937, and 
therefore liable to be cancelled under S. 8 (1) of Act IV of 1938. 
The lower Court’s decision was right in this respect. 

: As to costs, the lower Court has given the plaintiff propor- 
tionate costs on the amount decreed allowing the pleader’s fee 
only at 14 per cent. apparently under the first proviso to r. 31 
of the Legal Practitioners Fees Rules. This decision was clearly 
wrong so far as the fifth defendant was concerned for he raised 
issues which had to be decided after taking evidence. As against 
the fifth defendant therefore, the plaintiff was entitled to propor- 
fionate costs on the contested seale. It is contended that as 
‘against the mortgagors (defendants 1 to 4) the plaintiff was also 
entitled to costs on the contested scale because they had raised 
an issue regarding the interest from the 10th March, 1987 to the 
Ist October, 1987. We are of opinion that this contention should 
not succeed. In a recent case, Appeal No. 107 of 1938, this Bench 
had to deal with a similar matter when the defendants admitted 
liability for the major portion of the decree and raised a contest 
only regarding a small item. We approved of the decision of the 
lower Court which gave costs on the uncontested scale so far as 
the admitted amount of the plaint claim was concerned and allow- 
ed costs on the contested scale only to the extent to which the 
claim was actually contested. We pointed out that it was open 
to the plaintiff under O. 12, r. 6, of the Code of Civil Procedure 
to have asked immediately for a decree for the admitted amount 
on the strength of the written statement. The present case is 
even clearer, for defendants 1 to 4 definitely submitted to a decree 
for the amount which has actually been awarded asking that costs 
should be fixed on the uncontested seale and claiming a right only 
to contest the small claim for interest before the Ist October, 1937 
on whith they succeeded. Strictly speaking therefore, they should 
have been awarded their own costs to the extent to which they 
succeeded and the lower Court was quite right in giving costs 
against them only on the uncontested scale for the amount for 
which they had confessed judgment. The appeal against defen- 
dants 1 to 4 is therefore dismissed with costs. 

As against the fifth defendant the appeal is allowed with 
costs and the lower Court’s decree will be amended so as to give 
the plaintiff costs on the contested seale proportionate to the 
amount decreed as against the fifth defendant only. 


KS. Appeal against defendants 1 to 4 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Horwitn. 


Tamalampudi Veeranna ... Aecused* 
Penal Code (XLV of 1860), Ss, 75 and-511-——S. 75, not applicable to 
“offence under Se 511. 
Criminal Procedure Code (V of 1898), S. 28—Scope. 
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#Crl.R.C. No. 1024 of 1941. 30th January; 1942. 
(Case Referred No. 56 of 1941), 
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S. 75 of the Penal Code does not apply to an offence punishablo, under 
511, 


S. 


Under S. 28 -of the Codo of Criminal Procedure, however, a Sessions 
Court can try any case and if in a preliminary enquiry the Magistrate finds 
that the prosecution has made out its case, he should commit the accused to 
the Sessions, unless it appears to him that such person should be tried before 
himself or some other, Magistrate. Where the Magistrate did not think that * 
some other Magistrate should try it, his order committing the accused to 
Sessions is a legal order. Even where a warrant procedure is adopted, the 
Magistrate may under S. 347, commit the accused to Sessions if he thinks. 
that it is a ease which ought to be tried by the Court of Sessions. 

Case referred for the orders of the High Court, under S. 438 
of the Criminal Procedure Code, by the Sessions Judge of East 
Godavari ‘at Rajahmundry in his report, dated 20th November, 
1941. f 


Accused not represented. 
“The Publie Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orper.—The- ‘accused was an old offender. He was charged 
by the Police before the Joint Magistrate of Rajahmundry with 
attempting. to steal a purse from a person’s pocket. The Joint 
Magistrate thought that as S. 75, Indian Penal Code, would have 
to: be applied, the accused.ought to be punished with a larger 
sentence than: he. himself could impose; and so he transferred the 
case to the file of the Stationary Sub-Magistrate of Rajahmundry 
to be tried as a P. E. case and the accused committed to Sessions 
if the Stationary Sub-Magistrate thought that a prima facie case 
had been made out against him: The Stationary Sub-Magistrate 
after enquiry: thought that a prima facie case had been made out 
and committed the accused to Sessions. The Sessions Judge on 
reading ‘the committal order was of the opinion that the commit- 
tal was illegal, in that S. 75, Indian Penal Code, does not apply 
to an offence punishable under S. 511, Indian Penal Code, read 
with S. 379, Indian: Penal Code. He therefore referred the case 
to this. Court. to have the committal quashed. 


S. 75, Indian Penal Code can be applied to offences punish- 
able under Chapters XII and XVII of the Indian Penal Code, 
but the Joint Magistrate overlooked the fact that S. 511, Indian 
Penal: Code is!neither in Chapter XII nor in Chapter XVII, but 
in: Chapter XXIII. The learned Sessions Judge was therefore 
quite right in'thinking that the Joint Magistrate had formed a 
wrong conclusion that:S..75, Indian Penal Code, could be applied 
and that he himself could not impose a sufficient sentence. Under 
S. 511, Indian, Penal Code, the maximum sentence is one. half 
of the maximum ‘sentence for the offence which the aceused 
attempts to commit: The maximum ‘sentence for theft is three 
years’ rigorous imprisonment; so the maximum sentence for an 
attempt to commit theft, is eighteen months’ rigorous imprison- 
ment, which was within the powers of the Joint Magistrate. 

The learned..Sessions Judge: was-however wrong in thinking 
that on that account the committal was illegal. Under S, 28 of 
the Code of Criminal Procedure a Sessions Court: can try 
any ease. Chapter XVIII of the Code of Criminal Procedure lays 
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down, the procedyre to be adopted in preliminary enquiry cases; 
and an der S. 209, the Magistrate, if he finds that the prosecution 
has made out its case, should commit the aceused to Sessions unless 
it appears to him that ‘such person should be tried before himself 
or some other Magistrate’. Clearly the Stationary Sub-Magistrate 
“ did not think that some other Magistrate should try it, and so his 
order committing the accused to Sessions was a legal order. Even 
when a warrant procedure is adopted, the Magistrate may under 
S. 347, commit the aceused to Sessions if he thinks that it is a case 
which ought to be tried by the Court of Session. It may be true 
that the Joint Magistrate had no power to order the Sub-Magis- 
trate to try the case; but that does not make the committal illegal, 
i There was therefore no need at all for the Sessions Judge to 
refer this case to the High Court. In order that such mistakes 
might be avoided in future, he could have drawn the attention 
of the Magistrate through the District Magistrate to the fact that 
it was unnecessary to have committed the accused to Sessions. 
However, as the matter is now before this Court and the trial 
has not begun, and as it seems desirable that the time of a higher 
tribunal should not be taken when a lower tribunal can try the 
case, the committal is quashed and the Joint Magistrate of Rajah- 
mundry is ordered to take this case on his file and dispose of it 
according to law. 
K.S. ain - Committal quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 
C. Guruswami ... Petitioner® (Accused). 


Defence of India Act (XXXV of 1939)—Speech made in connection with 
trade or industnial dispute—Proceedings wnder the Defence of India Act— 
When proper, 


Where a speech is made in connection with a trade or industrial dispute 
which ih normal times would not render the speaker liable to punishment, 
and the speech does not adversely affect the war effort or seriously embarrass 
the Government, it is ordinarily unfair to invoke the provisions of the 
Defence of India Act. Where, however; a speaker is charged under that 
Act, the Magistrate is bound to convict if the provisions of the Act are 

ringed. He can, however, in determining the appropriate sentence, con- 
sider whether the speech causes any embarrassment to the Government in the 
prosecution of its war effort. 


Petition under Ss. 485 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the judgment of the Third Presidency Magistrate of the 
Court of the Presidency Magistrates, Egmore, Madras, dated 29th 
duly, 1941, and passed in C.C. No. 2544 of 1941. 


N. D. Varadachari for R. Chakravarthi for Petitioner. 

The Crown Prosecutor (P. Govinda Menon) for the Crown. 

The Court made the following 

Orper.—-The petitioner has been convicted and sentenced in 
connection wifh three speeches made by him, which have been 


marked as Exs. B, D and F; and he has been sentenced to six 
months’ rigorous imprisonment. 


*CrLR.C. No. 909 of 1941. 27th October, 1941. 
(CrLB.P. No. 856 of 1941), 
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' Guruswami, From a perusal of the portions of the speeches marlsegi, I 
in re. have no ‘doubt that the learned Magistrate was right in holding 
that they infringed the provisions of the Defence of India Act. 
They tend to bring the Government in some small measure into 
hatred or contempt. I do not think that there was any direct 
instigation to use criminal force against any public servants; but” 
a great deal was said against the Police which would have the 
effect of rousing hatred against them. 


There is, however, nothing in these comparatively mild 
speeches which could influence the conduct or attitude of any 
section of the public in a manner likely to be prejudicial to the 
effective prosecution of the war. I feel that where a speech ig, 
made in connection with a trade or industrial dispute which in 
normal times would not render the speaker liable to punishment, 
and the speech does not adversely affect the war effort or seriously 
embarrass the Government, it is ordinarily unfair to invoke the 
provisions of this Act. It may be well in this connection to refer 
to the preamble of the Act, in which: it is said: 

“Whereas an emergency has arisen which renders it necessary to provide 


for special measures to ensure the public safety and interest and the defence 
of British India and for the trial of certain offences; 


and whereas the Governor-General in his discretion has declared by 
Proclamation under sub-S, (1) of 8. 102 of the Government of India Act, 
1935, that a grave emergency exists whereby the security of India is 
threatened by war; : 


It is hereby enacted as folows:—” 


This preamble shows that it was not intended that this Act should 
be used where the public safety and the defence of British India 
is not imperilled. Where, however, a speaker is charged under 
this Act, the Magistrate is bound to convict if the provisions of 
the Act are infringed. He can, however, in determining the 
appropriate sentence, consider whether the speech causes any 
embarrassment to the Government in the prosecution of its war 
effort. The speeches with which we are here concerned are non- 
political in nature and refer only once to the war and that 
indirectly. That one reference seems rather to approve of the 
war. I am satisfied, on a reading of the speech as a whole, that 
the sole object of the speaker was to promote the interest of 
himself and his fellow-workers in municipal employment. 


The petitioner has already spent some months in jail; and I 
think that he has more than sufficiently suffered for any infringe- 
ment of the Defence of India Act. The sentence is reduced to 
that already undergone. 


KS. —— Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Horwitu. 





Varadarajan” K. M. Varadarajulu Chetty ... Petitioner* (Accused). 
arad araju 
Chetty, Defence of India Act (XXXV of 1939)—Rules under—Rr. 34 (6) and 
Inre. 88 (1) (a)—Scope—Speech made for promoting welfare of workers in a 
*OrL B.C. No. 873 of 1941. 3rd November, 1941. 


(CrLR.P. No. 821 of 1941). 


s 
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trade,and industrial dispute—Speech tending to endanger publio safety and Varadarajulu 
hiner defence of British India and the war effort—Applicability of Act— Chetty, 
Objectionable remark offending against more than one clause of r. 34 (vì) In re. 
—Conviction for more than one offence—Propriety. 


Though it is ordinarily unfair to apply the Defence of India Act to a 

. speech made for the purposes of promoting the welfare of the workers in 

a trade and industrial dispute, where the speech tended to endanger the 

public safety and hinder the defence of British India and was likely to 

influence adversely to the war effort his listeners and his fellow workers, 
the Act could properly be applied. 


An objectionable remark in the speech cannot constitute several pre- 
judicial acts merely because it is a prejudicial act in several ways. Nor 
can an objectionable remark be deemed a prejudicial act unless taken with 
the rest of the speech, which forms the background against which the remark 

“must be viewed. 


Accordingly, an accused cannot be convicted three times for the same 
speech on the ground that it offended aganst the provisions of r, 34 (vi) 
6, f and g of the rules framed under the Act, 


Petition under Ss. 435 and 489 of the Code of Criminal Pro- 
cedure, 1898, praying that the High Court will be pleased to 
revise the judgment of the Chief Presidency Magistrate of the 
Court of Presidency Magistrates, Egmore, Madras, dated 22nd 
July, 1941 and passed in C.C. No. 2488 of 1941. 


N. D. Varadachart for R. Chakravarthi for Petitioner. 
K. V. Ramaseshan for the Crown Prosecutor for the Crown. 


The Court made the following 


Oxper.—This petition was admitted because the judgment of 
the learned Chief Presidency Magistrate did not set out the 
nature of the offence committed. The speech wag not analysed, 
and it was not apparent on the fate of the judgment how the 
Defence of India Act had been contravened by the accused. 


I have now been able to read through the whole of the speech 
and in particular those passages which were marked in the lower 
Court as being particularly objectionable. I have been reminded 
by the learned advocate for the petitioner of a remark of mine in 
another case that it was ordinarily unfair to apply the Defence of 
India Act to a speech made for the purposes of promoting the 
welfare of the workers in a trade and industrial dispute; but the 
speech with which we are concerned here was one to which this Act 
could be properly applied; for it was a wild speech which tended 
to endanger the public safety and hinder the defence of British 
India during this time of grave emergency. The speaker was 
addressing a large body of workers and his speech was likely to 
influence adversely to the war effort the whole body of his listeners 
and his fellow workers. 


It is contended by Mr. Varadachari, and I think he is right, 
that the learned Magistrate was wrong in convicting the appellant 
three times for the same speech because the speech offended 
against the provisions of r. 34 (vi), e, f and g. Actually, I do not 
think, that it offended against r. 34 (vi) at all, and as far as 
sub-Cl. (g) was concerned, it probably had no greater effect than 
the leading articles in the daily press; but even if the speech 
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could be said to be a prejudicial act for any one,of three regspns, 
there would only be one offence. What is punishable is the doing 
of a prejudicial act within the meaning of r. 38 (1) (a); and the 
prejudicial act in this ease was the making of a speech. If every- 
ue in the speech offending against any of the many clauses to 

. 34 (vi) were considered, then the speaker would be guilty of ° 
fot merely three offences, but one or more for each and every 
objectionable remark made throughout the whole speech. An 
objectionable remark cannot constitute several prejudicial acts 
merely because it is a prejudicial act in several ways. Nor can 
an objectionable remark, be deemed a prejudicial act unless taken 
with the rest of the speech, which forms the background against 


‘which the remark must be viewed. 


Two of the convictions and sentences are therefore set aside. 
The seritence of four months’ rigorous imprisonment is not unduly 
severe under the circumstances. It certainly does not warrant any 


interference in revision. 


K.S. Two of the three convictions and sentences set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
PRESENT :—MR. Justice KING AND MR. Justice BYERS. 


Manakkal Kumaran and others : ... Appellants* 
(Accused-Prisoners). 


Penal Code (XLV of 1860), S. 149—Hapression “in prosecution of the 
common object” im first clause—Meaning—Common object being to cause 
hurt—Some persons causing murder—Conviction of other persons also for 
larger offence—Propricty. 


The words “in prosecution of the common object” in the first clause of 

149, Indian Penal Code, must be strictly construed ag equivalent, to “in 
oles to attain the common object”. When a person has already attained 
or caught up with his object and passes beyond it he can no longer be said 
to be pursuing or- prosecuting it. 


Where the common object of an unlawful assembly was only to cause 
hurt, but two persons were in fact murdered by two of the accused in 
pursuance of that. common object and the question was raised whether the 
other accused persons were also liable to be found guilty of those murders: 
by virtue of the first clause of 8. 149, Indian Penal Code, 


Heid, that the murders could not be said to have been committed “im ’ ' 


prosecution of the common object” of the unlawful assembly, and that the 
accused persons who joined only for the purpose of causing hurt were not. 
liable to be convicted for the larger offence, 


The Queen v. Sabid-Ali, (1873) 20 W.R.Crl.Rul. 5 and unreported Judg- 
ment of the Madras High Court in C.A. Nos. 283 and 376 of 1941, referred to.. 


Appeal against the order of the Court of Sessions of the South 


Malabar Division in C.C. No. 39. of 1941. 


` Appellants. 


Vv. T. Rangaswami Atyangar and M. Chinnappan Nair for 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 





*Crl, Appeal No. 617 of 1941. < 30th January, 1942. 
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The Judgment of the Court was delivered by 


* King, J—tThe five appellants were involved in æ case of 
rioting and murder at a village in the Calicut Taluk on the night 
of 31st March last. All of them were convicted of rioting, two of 
them being convicted under S. 148, Indian Penal Code, because 
< of their possession of lethal weapons, and the first and second 
appellants were convicted of two murders committed by them in 
the course of the occurrence. The remaining appellants were also 
convicted on two counts of constructive liability for these 
murders. 


‘The story of the occurrence is comparatively simple. A 
„festival extending over several days was being celebrated at the 
temple where the occurrence took place and on 30th March, these 
appellants created a disturbance by going to that part of the 
pandal reserved for the womenfolk. They insulted them and 
began to annoy them by throwing discarded beedi ends at them. 
Several of the uralars or temple managers including the two 
murdered men, went and ejected them. There was no further 
trouble that night but the following night about ten o’clock the 
appellants arrived at the temple and began to repeat their per- 
formance of the night before. On that occasion the prosecution 
witnesses who were ordered to eject them did not find the task 
so easy and there was a scuffle and blows were exchanged on both 
sides before they could be driven out. Several injuries were 
inflicted on the appellants and one of them received an incised 
wound twelve inches long across the back. About an hour later 
the appellants returned in order to have their revenge on the 
uralars for the rough treatment they had received. The first and 
second appellants were armed with a penknife and a dagger 
respectively and it was the prosecution case that the common 
object of the unlawful assembly thus formed was to kill the 
uralars, members of their families and their supporters. As they 
arrived at the scene they were heard shouting out that none of 
the uralars were to be left alive. All the appellants went directly 
to the place where the uralars were conducting the proceedings 
and the second accused immediately stabbed one Raman in the 
abdomen and the first accused stabbed Narayanan also in the 
abdomen, followed by another blow as soon as he sat down. The 
rest of the appellants used their hands in beating off the prose- 
cution witnesses and all then bolted. Raman died almost imme- 
diately but Narayanan survived until- 6th April. Early informa- 
tion was given at the police station half a mile away and before 
the learned Sessions Judge there was ample evidence identifying 
the first and second appellants as the authors of the fatal injuries 
on Narayanan and Raman respectively. The rest of the appel- 
lants were also well identified and in the result the first two appel- 
lants were convicted under S. 148, Indian Penal Code, while the 
remainder were convicted under S. 147, Indian Penal Code. The 
first appellant was convicted of the murder of Narayanan and 
the remaindér of the accused were convicted of this murder by 
operation of S. 149, Indian Penal Code. The second appellant 
was convicted of the murder of Raman, while his companions were 
éonvicted under S. 149, Indian Penal Code. All the appellants 
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were sentenced to transportation for life for the offences of 
murder while the convictions under Ss. 147 and 148, Indian Wqnal 
Code, wete followed by sentences of rigorous imprisonment for 
six months and one year respectively. 


Mr. Rangaswami Aiyangar has strenuously argued that the 


evidence in the case is not reliable and that on account of several - 


discrepancies in the stories told, the witnesses cannot be believed 
regarding what took place. According to the case set out by the 
appellants before the Committing Magistrate and the learned 
Sessions Judge, the first and second appellants went to the temple 
at about 11 o'clock that night and shortly after getting there, the 
deceased Narayanan came and told them they were wanted by 
the uralars. The two of them went to see what was the matter 
and as soon as the uralars saw them, they attacked and beat them. 
The first appellant saw the second appellant being stabbed by the 
two deceased and he then took out a small penknife and began 
to brandish it in order to keep off his assailants. As is usually 
the case in pleas of this kind, the first appellant is unable to say 
whom he struck when he was waving his knife about in this way. 
The two of them then managed to escape. The second appellant 
supported his brother in this story while the third and fourth 
appellants claimed to have gone to the spot on seeing the second 
appellant being stabbed and to have received injuries in the ensuing 
fight. The fifth appellant denied all knowledge of the oceurrence 
and claimed that he had been falsely implicated in the tase because 
he refused to give evidence in support of the uralars. If the 
prosecution witnesses are prepared deliberately to swear away the 
lives of the five appellants, it necessarily follows that there must 
be some deep-rooted enmity to account for this but on turning to 
the statement of the first appellant before the Committing Magis- 
trate, there is an admission which effectively disposes of this 
theory of enmity and ill-feeling on the part of the uralars. In 
answer to a specific question, the first appellant denied that there 
was any ill-feeling between him and the prosecution witnesses. He 
went on to refer to some slight trouble between Narayanan (P.W. 
5) and the third appellant but this was so slight that it is no 
adequate explanation for giving evidence of this kind against 
the appellants. 


In support of the argument, that the prosecution witnesses 
were the aggressors, considerable reliance has been placed on the 
injuries suffered by the appellants. The second appellant had an 
incised wound two inches long on the left arm and a much smaller 
one on the back of the right arm, but the injury which the pro- 
secution witnesses have not satisfactorily explained was an incised 
wound twelve inches long and three quarters of an inch broad 
muscle deep across the back. None of the witnesses admit having 
caused this although there is no attempt to hide the fact that 
when the appellants had to be forcibly removed, the prosecution 
witnesses pulled out of the ground some of the bamboos forming 
part of the pandal and used them somewhat freely if driving out 
the: appellants. These bamboos were split and having been driven 
into the ground their ends must have been sharpened. Theemedi- 
cal witness, P.W. 3, admitted that all the injuries on the second, 
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third and fourth appellants could have been caused with split 
bamboos. Althoygh none of the prosecution witnesses are willing 
to &ecept responsibility for this long wound on the back of the 
second appellant, we do not consider this is a sufficient reason for 
doubting the prosecution story. There is ample evidence of the 
appellants’ visit the night before and their attempt to interfere 
- with the womenfolk, and this renders probable the prosecution 
story that they became aggressive again the following night about 
the same time and began to interrupt the proceedings. 

The prosecution story was supported by P.Ws. 10 to 18. In- 
formation was first given to the police by P.W. 10 shortly after 
midnight. The occurrence took place according to this report at 
10-30 r.m., and having regard to the time probably occupied in 
egiving first aid to the victims and recovering from the shock of 
the attack, there was no delay to be accounted for. The five appel- 
lants were clearly mentioned by name in this report, Ex. N, and in 
referring to the incident the previous night, there was no attempt 
to conceal the fact that when the appellants made their second 
visit the next night, the prosecution witnesses came to blows with 
them. Within a few hours of the occurrence a dying declaration, 
Ex. B, was taken by the local Magistrate from the deceased Nara- 
yanan and because of his weak state, the Sub-Inspector of Police 
did not attempt to examine him himself. In this statement Nara- 
yanan made a brief accusation that the first two appellants and 
three companions not mentioned by name had attacked him and 
that the first appellant stabbed him with a dagger. He also refer- 
‘red to the attack on his brothers and others and briefly mentioned 
his attempt to dissuade the appellants from intcrfering with tke 
womenfolk as the cause of this attack. He made no attempt to 
"separate the interference with the womenfolk from the attack an 
hour or so later and this has been relied upon by Mr. Ranga- 
swami Aiyengar as an important discrepancy in the evidence. 
We are unable to accept this as an adequate reason for rejecting 
the whole of this dying declaration. Although the deceased did 
not die for several days, he was then suffering from severe 
injuries and must have been in considerable bodily pain, which 
probably explains why he confined himself to his own injuries 
without attempting to mention what happened to Raman or to 
deseribe in clear detail the chronological sequence of events. 
Admittedly several of the prosecution witnesses are temple uralars 
but we are unable to see how they can be described as interested 
witnesses merely because they were prepared to use defensive 
measures against rowdies and freely give evidence regarding the 
death of two of their companions. If this constitutes interest, 
-then every witness who gives evidence against accused persons who 
commit crimes of violence either against him or in his 
presence must be described as an interested witness. The learned 
advocate for the appellants has drawn our attention to a number 
of minor discrepancies and inconsistencies in the evidence but 
they are insufficient to throw any real doubt on the prosecution 
story. In an eecurrence of this kind where an attack is made by a 
number of persons without warning in a crowded place, the 
accounts given by the witnesses must necessarily vary in details 
and what may have been noticed by one may not have been seen 
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by another. We can see no sufficient reason for disagreeing with 
the learned Sessions Judge in his acceptance of the prosegytion 
evidence identifying the five appellants as having taken part in 
the attack and the first two appellants as the authors of the fatal 
injuries on the two victims. So far as the convictions of the latter 
for the two murders are concerned, there is no difficulty. Their 
convictions are confirmed and their sentences, which are the” 
minimum prescribed by Jaw, are upheld. 

The convictions of all the appellants under Ss. 147 and 148, 
Indian Penal Code are also upheld and their sentences maintained. 


It is regarding the application of S. 149, Indian Penal Code 
that we find ourselves unable to agree with the learned Judge. The 
prosecution evidence was that the five appellants came running 
towards their victims shouting’ out that none of the uralars were 
to be left alive and it was largely on the use of these words and 
the lethal weapons with the first two appellants that the common 
object of the unlawful assembly was held to be the murder of the 
uralars and their families. On examining the evidence of the 
prosecution witnesses who speak to the use of these threatening 
words, we find there is considerable ambiguity. P.Ws. 11 and 16 
say that the threats were uttered by all the appellants but the rest 
ot the eye witnesses implicate only the first two appellants as 
having shouted out these ominous words. If the personal pro- 
nouns occurring in the relevant sentences have been correctly 
used, they can refer, according to the context, only to the first two 
appellants and not to the rest of the assailants. Boastful and 
threatening expressions of this kind are frequently used by villa- 
gers and we consider it doubtful whether the use of these threaten- 
ing words by the first two appellants is sufficient evidence to show, 
that the rest of the appellants shared a homicidal intention with | 
them. There is no doubt the possession of the two weapons by the 
first two appellants to be considered. One of them is a dagger 
about the lethal nature of which there can be no doubt but the 
other is only a small penknife and we consider that in all the 
circumstances of the case, the evidence is insufficient to show that 
the common object of the.appellants was murder. We consider 
their common object was only to cause hurt. 

It is however argued by the learned Publie Prosecutor that 
even though the common object of the unlawful assembly may not 
have been to commit murder as asserted in the charges but only 
to cause hurt, two persons were in fact murdered by two of the 
appellants in prosecution of that common object and therefore 
under the first clause of S. 149, Indian Penal Code, the remaining 
three appellants must also be found guilty of those murders. The 
crucial question which we have now to decide is whether the 
murders of Raman and Narayanan were committed ‘in prosecu- 
tion of the common object’ of the unlawful assembly. The learned 
Public Prosecutor argues, very plausibly, that the injuries which 
eaused the deaths of Raman and Narayanan were inflicted by the 
two appellants in prosecution of the common object and therefore 
that the murders were committed in such prosecution. 


We feel, on general grounds, the greatest reluctance to, accept 
any such interpretation, which: involves the conviction ` of an 
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offender for an offence which he neither committed himself, nor 
intd&afled should be committed, nor even contemplated as, likely to 
be committed by his associates. This, we feel, is contrary to all 
principles of criminal responsibility, and cannot have been the 
intention of the Legislature. 


Nor do we think, if we confine ourselves to the first clause of 
S. 149, that the language used presents any difficulty. The plain 
literal meaning of ‘in prosecution of’ would seem to be ‘in order 
to achieve or attain’. ‘Prosecution’ is derived from Latin, and 
the root meaning of the word is ‘to follow’. When a person has 
already attained or caught up with his object and passes beyond 
it he can no longer be said to be pursuing or prosecuting it. We 
ethink that the actions of the two appellants cannot be considered 
‘as indivisible but must be analysed into two parts. In so far as 
they were prosecuting the common object of the assembly these 
appellants intended to cause hurt and did cause hurt to Raman 
and Narayanan. But they also intended to kill Raman and Nara- 
yanan or cause them such bodily injuries as would be sufficient to 
cause their deaths. In conceiving and carrying out that inten- 
tion they were not acting in prosecution of the common object, but 
in prosecution of private objects of their own. 

Difficulties however, undoubtedly arise from the fact that the 
phrase ‘in prosecution of that object’ occurs in the second clause 
of the section. It is not necessary for us in disposing of this 
appeal to find specifically whether appellants 3, 4 and 5 had or 
had not the knowledge required by that clause because, as the 
learned Public Prosecutor himself pointed out, they were not 
charged with having that knowledge, and had no direct opportu- 
nity therefore of establishing their want of it. All we need say 
now on this point is this—that if the word ‘or’ in S. 149 is given 
its literal meaning, and if the expression ‘in prosecution of’ in 
both clauses is- given exactly the same interpretation, then it 
seems to us that the section is unintelligible. This was recognised 
nearly seventy years ago in The Queen v. Sabid Al. We do not 
find therefore that a consideration of the section as a whole 
presents any impediment to our holding that ‘in prosecution of 
the common object’ in the first clause must be strictly construed 
as equivalent to ‘in order to attain the common object’. 

There appear to be no reported authorities in favour of the 
proposition of the learned Public Prosecutor. He has however 
referred us to a recent decision of a Bench of this Court (in C.A. 
Nos. 283 and 376 of 1941) of which one of us was a member. It may 
perhaps .be possible -to read portions of that judgment as implied- 
ly accepting the view which the learned Public Prosecutor is now 
pressing upon us, but there is also the most definite finding in that 
judgment that the members of the unlawful assembly must have 
known that murder was likely. The accused in that case were 
convicted therefore by the application of the second clause of 
S. 149. The question of any. antithesis between the two clauses 
was not raised, nor were the learned Judges considering facts in 
which knowledge of the likelihood of murder was absent. We do 
not consider therefore that the decision in C.A. Nos. 283 and 376 is 
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binding upon us when considering the particular facts and cir- 
e 


There is, of course, no doubt that the first clause of S. 149 
must be resorted to in this case to convict appellants 3, 4 and 5 of 
some offences. We hold however, for the reasons which we have 
given that the offences which appellants 1 and 2 committed in’ 
prosecution of the common object were not murder but hurt under 
S. 324. We find appellants 3, 4 and 5 guilty on both charges of 
offences under S. 324 read with S. 149 and sentence them each to 
rigorous imprisonment for eighteen months on each of the charges, 
these sentences to run concurrently with each other and concur- 
rently with those imposed under S. 147. 


B.V.V. Conviction and sentence modified? 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WADSWORTH AND Mr. Justice 
PATANJALI SASTRI, 


Variath Krishna Warriar ... Petitioner” (1st Deft.) 
v. < 
Malayalee Bank Ltd., Managing Director T. ` 
Kadungi Nedungadi and another ... Respondents 


(PIF. and 2nd Deft.). 


Madras Agriculturist? Relief Act (IV of 1938), S. 3 (2), proviso B— 
Person paying profession-taz on his pension as retired officer of Government 
—If disqualified from having benefits of the Act. < 

A person who pays profession-tax on his pension as a retired police 


officer does in fact pay profession-tax on an income derived from a profes- 
sion and is therefore disqualified from having the benefits of Act IV of 


. 1938. “Income derived from a profession” need not be confined to income 


derived from the present exercise of a profession. The pension must be 
`. 


‘deemed to be income derived from a profession. 


Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Palghat, dated 2nd October, 1939 and 
passed in S.C.S. No. 116 of 1939. 


C. Unikanda Menon for Petitioner. 
M. Chinappan Nair for Respondents. 


The Judgment of the Court was delivered by 


Wadsworth, J—The petitioner was the first defendant in 
a suit on a promissory note and he claimed relief under Madras 
Act IV of 1938. He admitted, however, in the lower Court that 
he had been paying’ profession-tax to the District Board for the 
last seven or eight years and on this admission the suit was decreed 
in full against him. It is contended in revision that the petitioner 
is not disqualified under proviso B to S. 3 (2) of Act IV of 1938 
because he has been paying profession-tax not on the income 
derived from the actual exercise- of a profession other than agri- 
culture, but on his pension as a retired police officer. 





*ORP. No. 448 of 1940. =. ~. 16th February, 1942, 
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The words of the proviso are: 

fas within two years immediately preceding the Ist Octaber, 1937, 
been assessed to profession-tax on a half-yearly income of more than Rs. 300 
derived from a profession other than agriculture, ete.” 

iff the words ‘derived from a profession other than agricul- 
ture’ are read in their strictest sense, the effect would be to confine 
‘the disqualification under this proviso to persons paying profes- 
sion-tax on income derived from what are usually called the 
learned professions and it would not exclude persons paying pro- 
fession-tax in respect of income derived from business. But having 
regard to the very wide use of the word profession in the term 
‘profession-tax’ it seems doubtful whether the Legislature intended 
to use the word in its most restricted sense in this phrase ‘derived 
from a profession other than . agriculture’ more especially as 
agriculture itself would not ordinarily be treated as a profession 
in the strictest sense of the word., The argument that ‘income 
derived from a profession’ must be confined to income derived 
from the present exercise of a profession seems however to find 
no justification in the words of the proviso. We have no difficulty 
in holding that the present petitioner. when he pays professicn- 
tax on his pension as a retired police officer does in fact pay 
profession-tax on an income derived from a profession. We do 
not wish to say anything which can be interpreted as an expres- 
sion of opinion to the effect that income derived from a source 
not falling within the strictest definition of a profession would 
fall outside the scope of this proviso. On. the facts of the present 
case, we are clear that, even giving the word ‘profession’ its 
strictest interpretation, the pension in question must be deemed 
to be-income derived from a profession: 


An attempt has been made to argue that the profession-tax in 


question was not levied by a Panchayat which was a Union before, 


the 26th August, 1930. There are no materials in the record to 
support this argument and we do not think it proper to allow 
such a contention to be raised for the first time in revision. It 


has no basis in the facts put into evidence. The result #henekore . 


is the revision petition is dismissed with costs. 
KS. — Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING AND Mr. Justice BYERS. 


Minor Chockalingam Chettiar alias Thiagarajan 
Chettiar through mother and 'next friend 


Karuppayi Achi alias Paripoornam Achi .. Appellant* 
(Petitioner) 

S. T. Chockalingam Chettiar alias Nasappa 
Chettiar ... ` Respondent (Plff-Respt.). 


Civil Procedure Code (V of 1908), S. 144—Clatm for restitution by 
heir, of original .party—Succession -oertificate—N ecessity. 

An application on the part of the successful party in the appellate Court 
for restitution from the unsuccessful party, if that is expressed in terms of 
rupees, is one for the recovery of a debt. Accordingly the heir of an 
original party cannot obtain such restitution without providing himself with 
the necessary succession certificate, 
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Appeal against the order of the Court of the Subordinate 
Judge of Devakottai, dated the 9th November," 1939, and “made 
in E.A. No. 441 of 1989 in E.P. No. 212 of 1934, in 0.5. No. 124 


‘of 1928. 


A. C. Sampath Aiyanger for Appellant. 
Respondent not represented. 


The Judgment of the Court was delivered by 

King, 7—This is an appeal against an order of the jesmned 
Subordinate Judge of Devakottai dismissing an application filed 
under S. 144 of the Code of Civil Procedure. The petition was 
filed by a minor for whom his next. friend asserted that he was 
the heir of the original party to the litigation who had an undoubt., 
ed right to restitution under S. 144 of the Code of Civil Proces 
dure. His relationship to that original party was questioned by 
the respondent who put him to strict proof of his title. 


The learned Subordinate Judge has held that he has nöt 
sufficiently proved that he is the heir of the original party. It 
is diffieult to understand how the learned Judge came to this 
conclusion. There is the definite evidence given on behalf of the 
petitioner establishing the fact that his father died 
before his uncle who was the party concerned and that his uncle, 
had already lost his wife and had left no other heirs. No possible 
alternative heir to the uncle was suggested by the respondent. In 
these circumstances we are satisfied that there is sufficient. 
evidence proving the title of the petitioner to apply as heir of 
the original party. 


The more important question however then arises as to 
whether this application will lie without a succession certificate. 
It is argued on behalf of the appellant that no such succession 
certificate is required for an application under S. 144 of the Code 
of Civil: Procedure, because the claim which is made under that 
section cannot be considered a claim for a debt. We are unable 
te appreciate this argument and no authority has been cited in 
its support. It seems to us clear that an application on the part 


_ of the successful party in the appellate Court for restitution from 


the unsuccessful party if that is expressed in terms of rupees is 
for a debt. It was pointed out that a debt must be for a liquidat- 
ed sum of money. . But it is quite clear from a perusal of the 
contents of the application in this case that it was for a liquidated! 
sum of money in every sense of that, word that the appellant was 
applying. In-view however of our decision with regard to the 
relationship of the appellant as the heir to the original party we 
do not consider that the order of the learned Subordinate Judge 
dismissing his application can be supported. We set aside that 
order and direct that the learned Subordinate Judge to take the 
application again on file and continue to keep it on file for a 
period of three months or such time as may appear reasonable 
to the learned Subordinate Judge, in order to enable the appel- 
lant to provide himself with the necessary successton certificate. 
The learned Subordinate Judge will then dispose of the applica- 
tion according wi law. The costs will abide ‘the. event. . 


. KS. —— `." “Appeal allowed. 


[FULL BENCH] 
aN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— THE HONBLE Sir ALFRED Henry LIONEL Lace, 
Chief Justice, Mr. Justice KRISAENASWAMI AIYANGAR AND Mr. 
, JUSTICE BEL, 


Kannepalli Chinna Venkata Chelamiah 
Sastri TT „Appellant? (1st Deft.) 
f v. : 
Meduru Annapoornamma and another ... Respondents 
(Plf. and 2nd Deft.). 
s Limitation Act (IX of 1908), 8. 19—Endorsement on a pronote that a 
sum of money was paid towards the pronote—How far ‘acknowledgment’. 


An endorsement on a promissory note “paid Rs. 350 towards this pro- 
missory note and endorsed the payment hereon” can be read as an acknow- 
ledgment of liability within the meaning of 8. 19 of the Limitation Act. 
The use of the word ‘towards’ in itself implies that more remains to be 
paid, i.e, that the payment is made on account of a larger sum due under 
the instrument. 


- Rama Shah v, Lal Chand, (1940) 1 M.LJ. 895: L.R. 67 LA. 160: LL.B. 
(1940) Lah. 470 (P.C), distinguished’; Dosapati Bamayya v. Pattam Anjayya, 
(1941) 2 M.LJ. 848, affirmed. 


. Appeal against the decree of the Court of the Subordinate 
Judge of Chicacole, dated 27th September, 1937, and passed in 
OS. No. 82 of 1936. 


The Advocate-General (Sir A. Krishnaswami Aiyar) and K. 
Umamaheswaram for Appellant. 


3 K. V. Krishnaswami Atyar and C. Rama Rao for Respon- 
ents. 


This appeal coming on for, hearing on 10th December, 1941, 
‘the Court (Chief Justice and Kuppuswami Ayyar, J.), made the 
following Order of Reference to a Full Bench. 


The Order was made by 


The Chief Justice—In this case the endorsements on the 
promissory note in suit are relied on to save limitation. On the 
15th February, 1931, an endorsement was made in these words: 
“Paid Rs. 23 “(Rupees twenty-three), towards this promissory note 
and endorsed the payment hereon”. On the 10th January, 1934 
there was an endorsement expressed in the same words in respect 
of a sum of Rs. 350. In Dosapati Ramayya v. Pattam Anjayya', 
a Bench of this Court (Wadsworth and Patanjali Sastri, JJ.), 
held that an endorsement in the following words, “paid on the 
15th September, 1938, towards this promissory note, Rs. 2”, could 


be read as an acknowledgment under S. 19 of the Limitation Act . 


and that the-decision of the Privy- Council in Rama Shah v. Lal 
Chand?, was. confined merely to S. 20 of that Act. The learned 
‘advocate. for the appellant says that this decision is wrong. He 
“points out that the Privy Council in Rama Shah. v. Lal Chand?, 


in *4ppeal No. 28 of 1938 . |... | 26th January, 1942. 
(1941) 2 MLJ. 848. 
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considered and approved the decision of the Full Bench of the 
Allahabad High Court in Udaypal Singh v. —Lakhmi Chaadt, 
where thé Allahabad High Court considered the question of the 
application of S. 19. Without entering upon a discussion of these 
eases it is obvious that a substantial question arises, namely 
whether S. 19 of the Limitation Act can be successfully pleaded 
in a suit on a promissory note where there are endorsements of ` 
the nature of those made in this ease. In these circumstances we 
refer to a Full Bench this question: 

“Whether an endorsement on a promissory note in these words, ‘paid 
Rs, 350, towards this promissory note and endorsed the payment hereon’, can: 


be read as an acknowledgment: of liability within the meaning of S. 19 of 
the Limitation Act?” 


This appeal coming on for hearing in pursuance of the above- À 
named Order of Reference to a Full Bench the Court expressed 
the following opinion. $ 


The Opinion of the Court was expressed by 


The Chief Justice—When the judgment of the Full Bench 
of the Allahabad High Court in Udaypal Singh v. Lakhmi 
Chand', and the judgment of the Privy Council in Rama Shah 
v. Lal Chand?, are examined, it is quite clear that there is nothing 
in the judgment of the Judicial Committee to throw doubt on the 
long line of decisions of this Court referred to in Dosapati 
Ramayya v. Pattam Anjayya®. The case of Rama Shah v. Lal 
Chand?, had reference to S. 20 of the Limitation Act and there 
is nothing in the judgment which can be deemed to be by way of 
interpretation of S. 19, beyond the statement that S. 19, is not to 
be read as based upon the theory of implied promise. S. 19, applies 
te an acknowledgment of liability in writing and in deciding 
whether the words used constitute an acknowledgment, the Court 
can only have regard to the words used. 


In the course of his judgment in Udaypal Singh v. Lakhini 
Chand, Sulaiman, C.J., observed : 

“It is equally obvious that where a payment is made without any specifi- 
cation and the debtor does not signify whether he is making the payment 
of interest as such or of part payment of the principal, there ig really no 
admission on his part that any further sum is still due from him, and there 
ig therefore no acknowledgment of liability on his part.” 

We are in full agreement with this statement. If, for instance, on 
the back of a promissory note are written by the maker the 
words “paid Rs. 10”, the endorsement cannot be construed as being 
anything more than a statement of the payment. The sum of 
Rs. 10, may constitute all which remains due in respect of the 
debt evidenced by the instrument. Where, however, the endorse- 
ment is, as it was in the present case, “paid Rs. 350 towards this 
promissory note and endorsed the payment hereon’, the position 
is altogether different. The use of the word ‘towards’ in itself 
implies that more remains to be paid; m other words, that the 


° payment is made on account of a larger sum due under the instru- 
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ment, This amounts to an acknowledgment of liability wathin the F.B. 
meling of S. 19 of the Limitation Act. Ea 
enkata 
In the course of the judgment delivered by him in Dosapati  Chelamiah 


Ramayya v. Pattam Anjayya, Wadsworth, J., referred to the Sastri 
line of cases of this Court on the question and stated that the Pen 
` judgment in Lutchumanan Chetty v. Mutta Iburaki Marakkayer®, — poornamma 
‘provided an exception. This is not in fact the case. There the — 
endorsement consisted of these words “Rs. 50 paid”, and the Court Leach, C. J. 
pointed out that the writing imported a simple payment of Rs. 50 

and that oral evidence was not admissible to add to its meaning. 

The judgment in that case can only be regarded as being in con- 
_formity with the judgment in Udaypal Singh v. Lakhmi Chand?, 
“and as we have already indicated the judgment in the latter case 

does not affect the question now before the Court. It is interest- 

-ing to learn that four months after Sulaiman, C.J., had delivered 

the judgment in Udaypal Singh v. Lakhmi Chand’, he had to 

‘consider whether an endorsement in these words “Having paid 

-Rs. 10 towards the amount due on the document I have made this 
endorsement” was an acknowledgment of liability within S. 19 

and the learned Chief Justice held that it was. There is no essen- 

tial difference between that endorsement and the endorsement 

which we are now considering. The later judgment of Sulaiman, 

C.J., was not reported but it is referred to in the judgment deli- 

vered by a Bench of the Allahabad High Court in Isri Prasad 

Tewari v. Chandrabhan Prasad Tewari. 


It is not necessary to refer in detail to the other decisions of 
this Court on the question. Sufficient reference is made to them 
by Wadsworth, J., in his judgment in Dospatt Ramayya v. 
Pattam Anjayya. It may, however, be added that the opinion 
of this Court is shared by the High Courts of Calcutta, Bombay, 
Lahore and Rangoon. See Prasanna Kumar Roy v. Niranjan 
Roy, Tayerali Mahamadali v. Garabad Sadut, Bur Singh v. Sikri 
Brothers’ and M. K. Kaswiswanathan CGhettyar v. R. M. 8. L. 
Lakshmanan Chettyars. In fact there does not appear to be any 
decision to the contrary. The learned Advocate-General has not 
been able to refer us to one. 


We consider that the decision in Dosapati Ramayya v. 
Pattam Anjayya, is eorrect and consequently we answer this 
reference in the affirmative. The costs of this reference will be 
made costs in the appeal. 


K.S. —— Reference answered, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH AND - MR. Justice 
PATANJALI SASTRI. 
Sri Rajah Ravu Sri Krishnayya Rao alias Sri 
Rajah Ravu Venkata Kumara Mahipati. Kri- 
shna Surya Rao Bahadur. Garu and another ... Appellanis** 


: (PIFS.) 
v. 
Rajah Saheb Meharban-I-Dostan Sri Rajah 
Rava Venkata Kumara Mahipati Surya Rao : 
Bahadur Garu, Maharaja of Pittapuram ... Respondent 
oi i ` (Deft); 


Limitation Act (IX of 1908), Arts. 109 and 120—Applicability—Suit 
by reversioner for declaration that an adoption by a Zamindarini was invalid 
decreed in the trial Cowrt—Death of Zamindarim pending an appeal—Rever- 


:sioner getting himself recognised as ‘landholder’ under 8. 3, Cl. 5 of Madras 


Estates Land Act and taking possession of esiate—Adoption ultimately hela 
by, the Privy Council to be valid—Claim for accounts of rents and profits 
from the reversioner—Limitation—Right to sue—When accrues—Pendency 
of appeal—Effect—Interest on mesne profits—Equitable jurisdiction of Court 


i 


to award im the circwmstances. 


P brought a suit in 1915 for a declaration that K’s adoption by a widow 
(a Zamindarini) was invalid and that he was the nearesi reversioner entitled 
to succeed to the estate on her death. The trial Court in October, 1920 declar- 
ed the. adoption to be invalid and pending an appeal against the decree the 


widow died on: 24th October, 1923. P thereupon filed an application before - 


the Collector of the District for. the registry of the estate in his name as the 
proprietor thereof. He also filed an, application under S. 3, Cl. 5 of tho 
Madras Estates Land Act for ‘recognising’ him as the ‘landholder’ of the 
estate for the purposes of that Act. The Collector passed an order on 12th 
January, 1924 recognising P as the ‘landholder’ for the purposes of the Act 
and P accordingly entered into possession of the estate. The validity of 
K’s adoption was ultimately affirmed by the Privy Council and a formal 
Order in Council was issued in July, 1935, On application subsequently made 
by K and M (to whom the widow had given 4 of the Zamindari in her abso- 
lute power of disposal in pursuance of an ante-adoption agreemtnt) the 
Collector of the District on 7th September, 1935, cancelled the order whereby 
he had retognised ‘the defendant as the landholder and directed the regis- 
try of the estate in the names of K and M recognising them as the land- 
holders ‘thereof. : Having: thus ‘obtained possession of the estate K and M 
brought a suit in October, 1935 for the recovery of the rents and profits 
received by P during the period of his possession and management of the 
estate. . - : toe . é 


Held, that P will be liable to account for the rents: and profits received 
as if he were a trustee although there can be no question of trust or strict 
fiduciary relationship between the parties who claim the estate adversely one 
to the other. Accordingly the receipt of the profits by P, under the Collee- 
tor’s order of 12th January, 1934, was not wrongful and in the circumstantes 
of the case Art. “109 of the I Schedule to the Limitation Act will not apply. 
The suit must fall within Art. 120 under which time begins to run when the 
right to sus accrues, A ; : 

P throughout received the rents and profits of the estate in his own alleg- 
ed right and not in acknowledgment of the right ‘of’ KH and Mand a ‘right 
to sue for the rents and profits accrued each time P received them as land- 
holder and therefore the claim to recover the profits received more than six 
years before the suit is barred by time. ` 


His Majesty’s Order in Council dismissing Ps previous buit did no more 
than declare K’s pre-existing title to the estate by holding his adoption to 
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be valid and it eannot be said that this adjudication gave rise to a fresa 
calo of action for K and M to sue for the entire profits received be P. Though 
the suits for rents and profits if filed would have been stayed under S. 10 of 
the Civil Procedure Code pending the final determination of the question of 
title in the earlier litigation, it could hardly be regarded as futile to file 
such suits as it was necessary to save the claim from the bar of limitation. 


Ps taking possession under the order of the Collector cannot be treated 
as assumption of management as an interim receiver during the pendency 
of the previous litigation with liability to render accounts, 


P being accountable as if he were a trustee the Court hag equitable juris- 
diction to award interest on the net profits received by him, 


Appeal against the preliminary decree of the Court of the 
_ Subordinate Judge of Cocanada, dated 4th March, 1987 in O.S. 
“No. 65 of 1935, ete. 


T. R. Venkatarama Sastri and N. A. Krishna Atyar for Ap- 
pellants. 


The Advocate-General (Sir A. Krishnaswamt Amar), and K. 
Rajah Aiyar, Ch. Raghava Rao, K. Subramanyam and D. Nara- 
saraju for Respondent. 


The Judgment of the Court was delivered by 


Patanjali Sastri, J —These are connected appeals arising out 
uf a suit brought by two plaintiffs against the Maharaja of Pitta- 
puram (hereinafter referred to as the defendant) for an account 
and payment of the rents and profits and other sums collected by 
him from a Zamindari estate known as Gollaprolu and situate in 
the Godavari District, during a period of about 11 years and 8 
months from the 12th January, 1924 up to the 7th September, 
1935. The plaintiffs estimated the amount due at Rs. 7,38,000 
which they seek to recover with interest at nine per cent. per 
annum from the respective dates of collection. The main defence 
was one of limitation in regard to sums received more than three 
years prior to the suit. The Court of the. Subordinate. Judge of 
Cocanada which tried the suit overruled the plea and passed a 
‘preliminary decree, dated 4th March, 1937, directing the defen- 
-dant to render an account of all sums received by him during the 
‘whole period but disallowing the claim for interest. The accounts 
were taken in due course and a final decree was passed on the 
‘25th March, 1988. Appeal No. 252 of 1937, has been brought by 
the defendant against the preliminary decree challenging the de- 
-cision on the question of limitation ‘and Appeal No. 246 of 1987, is 
: cross-appeal by ‘the. plaintiffs raising the question of interest 
‘and certain other minor objections in regard to the same decree. 
Appeals Nos. 330, 364 and 365 of 1938, are appeals preferred 
against the final decree by the defendant, the first and second 
plaintiffs, respectively. 


The suit is an offshoot of an earlier litigation which after a 
‘protracted and somewhat chequered career culminated in His 
Majesty’s Order in Council, dated the 15th July, 1935, in P.C.A. 
No. 44 of 1930, adjudging in effect that the present first plaintiff 
is the Jawful proprietor of the said Gollaprolu estate. It is un- 
necessary for the purposes of these appeals to state the facts 
relating.to that litigation except in brief outline. The present 
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defendant brought that suit in 1915 for a declaration that tie figst 
plaintiff’s*adoption by Rani Ramayamma, the Zamindarini of 
Gollaprolu (hereinafter called the Rani), was invalid and he (the 
defendant) was the nearest reversioner entitled to succeed to the 
estate on her death. The District Court, Rajahmundry, after an 
elaborate trial decreed the suit in October, 1920, declaring the 
adoption to be invalid. While an appeal against that decree pre- 
ferred by the present first plaintiff was pending, the Rani died on 
the 24th October, 1928. Thereupon the defendant herein filed an 
application before the Collector of Godavari for the registry of 
the estate in his name as the proprietor thereof after the death 
of the Rani, the adoption having been held to be invalid by a 
Court of law. He also filed an application before that officer 
under S. 3, Cl. (5) of the Madras Estates Land Act (I of 1908) 
for ‘recognising’ him as the ‘landholder’ of the estate for the 
purposes of that Act. The present first plaintiff filed a counter- 
petition claiming that the estate should be registered in his name on 
the allegations that the District Court’s decision declaring his 
adoption invalid could not be regarded as final,.as he had appeal- 
ed therefrom, and that, since the date of his adoption, he had 
been in possession of the estate jointly with the Rani till her 
death and thereafter jointly with the second plaintiff, to whom 
the Rani had devised by her will her half share in the estate 
which was given to her absolutely under an ante-adoption agree- 
ment. Two other persons who also set up rival claims to the 
estate made a similar application for recognition as landholders. 
These disputes were settled by the Collector by an order, dated 
the 12th January, 1924, wherein he ‘recognised’ the defendant 
as the landholder for the purposes of the Act, and the defendant 
accordingly entered upon possession of the estate and began to 
collect the rents and profits thereof. It may be mentioned here 
that an attempt was made in the Court below to show that the 
defendant had taken possession of the estate after the Rani’s 
death by getting the tenants to attorn to him even before the Col- 
lector’s order, but the learned Subordinate Judge found against 
him on the point and that finding has not been questioned before 
us. 


The appeal preferred by the first plaintiff against the decree 
of the District Court, Rajahmundry, declaring his adoption to 
be invalid was in due course heard by a Division Bench of this 
Court in October, 1926, and as the Judges differed, an appeal was 
filed under the Letters Patent which was heard and disposed of 
by a Bench of three Judges in March, 1928, where again there was 
a difference of opinion, the majority finding against the validity 
of the adoption and confirming the decree of the Court below. 
The first plaintiff thereupon preferred an appeal to His: Majesty 
in Council which was heard in 1933 on the question whether cer- 
tain evidence relating to the sonship of the defendant -which had 
been excluded as inadmissible in the Courts here was admissible 
or not. Their Lordships held that it was admissible*and had been: 
wrongly excluded, and remitted the case for a fresh finding on 
the question after taking that evidence also into consideration, In 
April, 1934, this Court submitted its finding, on a consideration 
of the whole evidence, that the defendant was an aurasa son of 
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his (ajber, and their Lordships finally disposed of the appeal in 
June, 1935, holding that the first plaintiff’s adoption by the Rani 
was valid and dismissing the defendant’s suit. The formal Order 
in Council wag issued, as already stated, in July, 1935. On appli- 
cation subsequently made by the plaintiffs, the Collector of Goda- 
“wari cancelled the order whereby he recognised the defendant as 
the landholder, and directed the registry of the estate in the names 
of the plaintiffs recognising them as the landholders thereof. This 
was on the 7th September, 1935. The plaintiffs having thus 
ebtained possession of the estate brought the suit now under appeal 
in October, 1935, for recovery of the rents and profits received 
by the defendant during the period of his possession and manage- 
ment of the estate in pursuance of the Collector’s order, dated the 
12th January, 1924. 


The learned Subordinate Judge was of opinion that the 
defendant having entered into possession of the estate in pursuance 
of the Collector’s order subject to the ultimate decision of the 
pending litigation between the parties, was, during the period of 
his possession as ‘landholder’, in the position of a quasi trustee 
coming under S. 94 of the Indian Trusts Act, analogous to that of 
a party interim receiver in a suit or the holder of a succession 
certificate granted under S. 373 of the Indian Succession Act. He 
held accordingly that the receipt of profits by the defendant was 
not wrongful and that Art. 109 of the First Schedule to the 
Indian Limitation Act on which the défendant relied was not 
applicable to the case. 


The learned Advocate-General, who appeared for the defen- 
dant in these appeals challenged the correctness of this conclusion 
and contended that as the defendant was denying the plaintiffs’ 
title to the estate and setting up a rival claim as the nearest 
reversionary heir entitled to succeed thereto, there could be no 
question of any fiduciary relationship between the parties, and 
that inasmuch as he received the rents and profits under an ad- 
verse claim of title which he ultimately failed to establish, such 
receipt was wrongful within the meaning of Art. 109 of the Limi- 
tation Act. This Article prescribes for a suit for the profits of 
immovable property belonging to the plaintiff which have been 
wrongfully received by the defendant a,period of three years from 
the time when the profits are received. This- being a suit for 
the profits of immovable property belonging to the plaintiffs, the 
Article would apply if the profits could be said to have been 
wrongfully received by the defendant, and the claim for rents and 
profits received more than three years before the suit would be 
clearly barred. The main debate at the Bar accordingly centred 
round the question whether, having regard to all the circumstan- 
ces of the case, the defendant’s receipt of the rents and profits 
was wrongful, the plaintiffs endeavouring to show that it was not, 
while the defendant maintained that it was. 


The learned ‘Advocate-General drew our attention to the previous 
history of the Article and contended that in the Limitation Acts 
of 1871 and 1877, the language used in the third column of Art. 
109, read with the first column clearly indicated that the receipt 
of profits by a person in possession under a decree of Court which 
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was subsequently set aside on appeal was considered to be wrong- 
ful. He*submitted that this position was in no way altered ufder 
the present Act notwithstanding the omission from the third 
column of the words ‘or where the plaintiff had been dispossessed 
by a decree afterwards set aside on appeal, when he recovers pos- 
session’, as the omission was merely due to the enactment of the- 
Civil Procedure Code in the same year providing an exclusive 
remedy for restitution in such cases by way of an application 
under S. 144. Reference was made to several decisions including 
the decision of the Privy Council in Mian Feroz Shah v. Moham- 
mad Akbar Khan}, which no doubt support this view. It seems to 
us, however, that it does not follow that the receipt of the profits 
by the defendant as Jandholder recognised by the Collector fom 
the purposes of the Madras Estates Land Act should also be con- 
sidered to be wrongful. In our opinion, the true nature of such 
receipt has to be determined with reference to the scope and 
effect of the Collector’s order having regard to the relevant provi- 
sions of that Act. 


It will be convenient here to call attention to these provi- 
sions. S. 3, Cl. (5) says: 


“3, In this Act, unless there is something repugnant in the subject or 
eontext-— 


(5) Landholder’ means a person owning an estate or part thereof and 
includes every person entitled to collect the rents of the whole or any por- 
tion of the estate by virtue of any transfer from the owner or his predeces- 
sor-in-title or of any order of a competent Court or of any provision of law. 


Where there is a dispute between two or more persons as to which of 
them is the landholder for all or any of the purposes of this Act or between 
two or more joint-landholders as to which of them is entitled to proceed and 
Þe dealt with as such landholder, the person who shall be deemed to be the 
Jandholder for such purposes shall be the person whom the Collector subject 
to any decree or order of a competent Civil Court may recognise or nominate 
as such landholder in accordance with rules to be framed by the Local Gov- 
ernment in this behalf”, 


R. 2 of ‘the rules framed under this section provides: 


“In cases, of disputes between persons claiming against each other the 
ownership of tha estate or the part thereof in question or any smaller 
interest therein conferring a right to present possession, the Collector shall 
make a summary inquiry into their respective claims and recognise as land- 
holder the claimant who in his opinion is prima facie entitled to the present 
possession of the estate or part thereof in question,” 


and S. 67 provides: o, 


“Where rent is due to a landholder; the receipt for any payment on 
that account of the person recognised or nominated under sub-S. (5) of S. 3 
as landholder for the purpose of receiving rent [or of the person authoris- 
ed to receive the rent] skall be a sufficient discharge for the rent, and the 
person liable for the rent shall not be entitled to plead in defence to a claim 
by a person so recognised or nominated that the rent is due to a third person. 
But nothing in this section shall affect any remedy which any such third 
person may have against the landholder so recognised or nominated”, 


It is manifest that the object underlying these provisions is to 
provide machinery for the smooth management of an estate pend- 
ing settlement of disputes relating thereto by a competent Civil 
Court so as on the one hand to enable the rents falling due during 
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the pendency of the disputes to be duly collected without being 
allowed to get time-barred and, on the other to enable the tenants 
to obtain a valid discharge on payment of the rent, whichever 
party may ultimately succeed in establishing his claim in the Civil 
Courts. For this purpose, the Collector is empowered to make a 
Summary enquiry under the rules made in that behalf and re- 
cognise as landholder the person who is prima facie entitled +o 
the present possession of the estate, and the person so recognised. 
is authorised to demand and collect the rent giving a valid dis- 
charge therefor. In other words, the person who is ‘recognised’ 
by the Collector as ‘landholder’ for all or any of the purposes of 
the Act becomes thereby clothed with full authority to do all acts 
required to be done for such purpose or purposes, and such acts 
are made binding upon whichever party is ultimately held by a 
Civil Court to be entitled to the possession of the estate. And if 
it is found that the person so recognised is not entitled to posses- 
sion, he will be liable to deliver possession of the estate and pay 
over the rents and other sums received by him, subject to all just 
allowances, to the person who is declared by the Civil Court to 
be so entitled. In other words, he will be liable to account for 
the rents and profits received as if he were a trustee (see Ss, 94 and 
95 of the Indian Trusts Act), although there can be no question of 
trust or strict fiduciary relationship between parties who claim the 
estate adversely one to the other. This, we conceive, is the posi- 
tion under an order made by the Collector recognising a person 
as landholder for the purposes of the Madras Estates Land Act, 
and it is essentially different from the case of'a person who takes 
possession under colour of a decree of Court which is afterwards 
reversed; for, the latter cannot be regarded authorised to collect 
the rents on bebalf of the rightful claimant as he cannot give a 
` valid discharge, and the receipt of the profits by him, however 
bona fide and excusable, cannot be regarded as other than wrong- 


We are therefore of opinion that the receipt of the profits 
by the defendant under the Collector’s order, dated the 12th 
January, 1934, was not wrongful and that Art. 109 of the I Sche- 
dule to the Limitation Act does not apply to the facts of this case. 
No other Article having been suggested as being applicable, the 
suit must fall within Art. 120, under which the time begins to run 
when the right to sue accrues. 


The question accordingly arises as to when the plaintiffs’ 
tight to sue for the profits received by the defendants accrued. 
It must be remembered that the defendant was setting up title to 
the estate in himself and his claim had been held to be valid by a 
competent Court. It must also be borne in mind that the Collec- 
tor’s order recognising him as landholder was based upon that 
adjudication, though an appeal had been preferred therefrom. It is 
thus clear that the defendant throughout received the rents and 
profits of the estate in his own alleged right and not in acknow- 
ledgment of the plaintiffs’ right. No doubt we have expressed the 
view that having regard to the provisions of S. 67, the legal effect 
of the Collector’s order recognising the defendant as landholder 
of the estate was to make his receipt binding on the plaintiffs 
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$ 
PEP and, therefore, lawful and not wrongful even in the absence of 
Rao the ‘legal title in the defendant, but this is subject to the mgpor- 
v. tant proviso contained in that section itself that any remedy 
Maharajah of which the true owner may have against the landholder recognis- 
Pittapuram. ed by the Collector shall not be affected. The result is that the 
Patanjali plaintiffs could have sued the defendants for an account of the, 
Sastri, J. profits received from the estate whenever such profits were 


received, the Collector’s order notwithstanding. In other words, 
a right to sue accrued to the plaintiffs each time the defendant 
received the rents and profits as landholder, and it follows that 
the plaintiffs’ claim to recover the profits received more than six 
years before the suit is barred by time. The bar will apply both 
to receipts and to the various claims for expenses. 


In support of the view taken by the lower Court that no por- 
tion of the suit claim is barred, Mr. Venkatarama Sastri, the 
learned counsel for the plaintiffs, advanced two lines of argument. 
Firstly, he urged that the plaintiffs could not have successfully 
maintained a suit for the profits so long as the decision of the 
trial Court in the previous litigation negativing their title to the 
estate stood unreversed, and as the plaintiffs’ title was upheld only 
in their appeal to the Privy Council, their right to sue for the 
profits received by the defendant in the interim accrued once 
for all only after His Majesty’s Order in Council was issued in 
July, 1935. Reliance was placed on the following observation of 
their Lordships of the Judicial Committee in Bassu Kuar v. Dhum 
Singh’: 

“Tt would be an inconvenient state of the law if it were found neces- 
sary for a man to institute a perfectly vain litigation under peril of losing 
his property if he does not”. 

That was a case where a debtor entered into an arrangement with 
his creditor whereby certain villages were to be sold to the latter 
and the debt was to be set off against the price but the arrange- 
ment fell through, a suit for specific performance by the debtor 
having heen ultimately dismissed. When the creditor subsequent- 
ly sued for the debt within three years of this decree, but more 
than three years after the debt became due, the debtor who was 
previously insisting that the debt had been paid by virtue of the 
contract pleaded, the bar of limitation. Their Lordships over- 
ruled the plea holding that the decree imposed a new obligation 
on the debtor to pay the amount of the debt either under S. 65 
of the Contract Act by way of restoring the advantage received 
under the agreement of sale which was discovered to be void or 
as money paid upon an existing consideration which afterwards 
failed. Their Lordships pointed out that it was common ground 
to both disputants that there was a contract made between them 
for the sale of the villages and the retention of the debt by the 
debtor as part payment of the price, their difference having re- 
lated to other matters, and they accordingly took the view that 
until the agreement had been ultimately brought to an end by a 
decree of Court, the creditor was in the position of a person whose 
claim had been satisfied by the substitution of the land for the 
debt. In such circumstances it might have been a “perfectly vain 


1. (1888) L.R. 15 LA, 211: LL.B. 11 All, 47 at 56 (P.C.). 


de t due.on dealings between the parties; for, if the contract was 
upheld he could only have the lands and if, as it happened, it 
was found to be unenforceable, he would be entitled to recover 
the amount due on a new and distinct basis. We are therefore of 
opinion that the observations relied upon must be understood with 
reference to the facts of the particular case and not as laying down 
a general rule that whenever a person finds an impediment in the 
way of his successfully asserting his right to relief, his cause of 
action is suspended and the course of time interrupted until such 
impediment is removed or that a fresh cause of action arises on 
its removal. ‘The other decision, M. Ranee Surno Moyee v. S. M. 
Burmonia, reliéd on by Mr. Venkatarama Sastri is more or less 
of the same ‘type. A patni taluk was sold for arrears of rent but 
the sale was subsequently set aside for some irregularity and the 
landlord had to refund the amount realised to the purchaser. He 
subsequently sued for the same arrears and their Lordships held 
that the suit was not barred though instituted beyond the pres- 
eribed period computed from the original cause of action for the 
rent, the ground of decision being that the original claim for rent 
having been satisfied by the patni sale, there was a fresh cause of 
action on the setting aside of the sale and the refund of the pur- 
chase money, in respect of which the landlord was entitled to a 
fresh period of hmitation. These decisions, do not, in our opinion, 
support the general proposition contended for before us, that 
where the rights of parties have been subjected to adjudication 
by a competent Civil Court, limitation for other suits based on 
such rights should be computed from the date of their final deter- 
mination. On the other hand, their Lordships have more than 
once pointed out that Courts have no power, on considerations of 
hardship or equity, to invent new grounds of exemption from the 
bar of limitation, not recognised by the statute see Soniram v. 
Kanhgiya Lal, Magbul Ahmad v. Pratap Narain Singh®, Muthu 
Korakkei Chetty v. Madar Ammal and Sundaramma v. Abdul 
Khadar’, where the subject is more fully discussed. . 

In the present case there is nothing to warrant the view that 
His Majesty’s Order in Council dismissing the defendant’s previ- 
ous suit ‘brought about a new state of things and imposed a new 
‘obligation’ on the defendant.. It did no more than declare the 
first plaintiff’s pre-existing title to the estate by holding his adop- 
tion by the Rani to be valid and it cannot be said that this 
adjudication gave rise to a fresh cause of action for the plaintiffs 
to sue for the entire profits received by the defendant. It is true 
that any suit for profits brought by the plaintiffs during the pen- 
‘dency of the previous litigation could not be decreed so long as 
the decision of the District Court, Rajahmundry, upholding the 
defendant’s title to the estate stood unreversed, and would have 
been stayed under S. 10 of the Code of Civil Procedure pending 
the final determination of the question of title in the earlier liti- 

1. (1868) 12 MLA. 244. 


2. (1918) 25 M.L.J. 181: LR. 40 LA. 74: LLB, 35 All, 227 (P.C.). 
3. (1985) 68 M.LJ. 665: L.R. 62 LA. 80: ILR. 57 Al. 242 at 250 


(P.C.). 
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gation; but to suggest—ag learned counsel‘ for the plaintiffs did— 
that the plaintiffs were not bound to institute sych a futile git 
would seem rather to beg the question; for it could hardly be re- 
garded as futile when it was necessary under the law to institute 
such suit, if only to be stayed, in order to save the pinnate: claim 
from the bar of limitation. 


The next contention of Mr. Venkatarama Sastri was that, ° 
having regard to the circumstances under which the defendant 
was recognised by the Collector as landholder, he must be regard- 
ed as having assumed management of the estate as an interim 
receiver during the pendency of the previous litigation on the 
understanding that he should aceount for the rents and profits. 
received in the course of such management in case the plaintiffs’ 
title was upheld, or, in other words, that the defendant was liable * 
on the basis of a contract, to render an account of the profits re- 
ceived by him during the whole period of bis management. The 
learned counsel urged that the defendant having alleged in para- 
graph 9 of his application to the Collector (Ex. B-1), “that it is 
just that he should be recognised as the landholder for the pur- 
poses of the Madras Estates Land Act subject to the ultimate 
result of the litigation now pending”, and the Collector having 
nominated him as landholder on the basis of such allegation, the 
defendant must be deemed to have been placed in management 
on the terms that he should account for the profits at the termi- 
nation of the litigation in case it went against him, and cited the 
decision of one of us reported in Sitaramaswami v, Mahalak-_ 
shmamma. In that case, the parties to a pending litigation regard- 
ing the validity of a will agreed that the defendant who was 
already in possession of the land in dispute should retain posses- 
sion till the termination of the litigation and then deliver posses- 
sion to the plaintiff with mesne profits in case the latter’s claim to 
the property under the will was upheld. The plaintiff having 
succeeded in establishing his title, brought a suit for an aecount 
of the profits and, on a plea of limitation being raised, it was held 
that Art. “120, applied and the right to sue accrued only on the 
adjudication of the Court on the question of title. This decision 
would no doubt have application here if it was established that 
the defendant entered upon management of the estate under an 
arrangement that he should collect the rents of the estate and 
render an account of such collections to the plaintiffs if the latter 
succeeded in the pending litigation. But we do not consider that 
the defendant undertook any such liability in this case, when he 
got himself recognised as landholder by the Collector. The state- 
ment in paragraph 9 of Ex. B-1 as to the recognition as land- 


. holder being subject to the ultimate result of the pending litiga- . 


tion amounts to nothing more than a reference to the proviso 
contained in S. 3, Cl. (5) itself which expressly provides that the 
Collector’s order shall be subject to any decree or order of a 
competent Civil Court. Whether the defendant said so or not, 
the Collector’s order (Ex. F) could operate only subject to the 
result of the pending litigation, and we are unable to spell out 
of the allegations in Ex. B-1 any undertaking by the defendant to 





1. ALR. 1936 Mad. 170. 
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a for the profits received by him as landholder. Nor can 

e aport into the Collector’s order, even reading it with the 
defadan? s application as we were asked to do, any implièd terms 
as to such accounting. The decision cited has therefore no applica- 
tion to the facts of this case. On the other hand, the Nagpur 
High Court held in Shri Mahadeoji v. Baldeo Prasadi, that even in 
“the case of a person who was placed in management of certain 
properties under an express agreement that possession should be 
delivered back after the conclusion of a litigation then pending, 
the right to sue for an account of the profits arose under Art. 120 
of the Limitation Act not at the termination of the litigation 
but at each receipt of the profits, and that the claim for profits 
received more than six years prior to the suit was barred. How- 
tver that may be, there is no basis here, as we have already 
observed, for the suggestion that there was an undertaking by the 
defendant to render an account of the profits on the termination 
of the previous litigation in favour of the plaintiffs, and we 
accordingly reject this contention. 


In the plaintiffs’ cross-appeal, only two questions were argued 
before us. In the first place, it was urged that the learned Sub- 
ordinate Judge erred in disallowing the plaintiffs’ claim to inte- 
rest on the profits collected by the defendant. The learned Sub- 
ordinate Judge held that as the plaintiffs did not sue for ‘mesne 
profits’ which as defined in the Civil Procedure Code, would 
include interest, but sued only for an account of the rents and 
profits received by the defendant, they were not entitled to claim 
interest under the Interest Act (XXXII of 1839) and he relied on 
Nanchappa Goundan v. Ittichathara Mannadiar?, in support of 
that view. There was considerable divergence of opinion in the 
Courts in India as to when interest could be awarded indepen- 
dently of the provisions of that Act which contained a proviso to 
the effect that “interest shall be payable in all cases in which it 
is now spayable by law”. It is now settled, however, by the deci- 
sion of the Privy Council in Bengal Nagpur Railway Co, Ltd. v. 
Ratanji Ramji, that the proviso authorizes the Court to award 
interest in cases in which the Court of equity exercises jurisdic- 
tion to allow interest. Their Lordships quote the observations of 
Lord Tomlin in Maine and New Brunswick Electrical Power Co. 
Lid. v. Harti, where he said: 

“In order to invoke a rule of equity it is necessary in the first instance 
to establish the existence of a state of circumstances which attracts the 

equitable jurisdiction, as, for example, the non-performance of a contract of 
x ich equity can give specifie performance.” 
The test would therefore seem to be whether in the particular case 
a Court of equity would recognise the claim for interest. We 
have already held that having regard to the provisions of Ss. 94 
and 95 of the Indian Trusts Act, the defendant is under a liability 
to account for the profits received by him as if he were a trustee 
for the plaintiffs. The plaintiff’s claim therefore attracts the equit- 
able jurisdiction of the Court to award interest in such cases and 
1. ALR. 1941 Nag. 181. 
2. (1929) 59 M.L.J. 358: LLR, 53 Mad. 


549. 
3. (1938) 1 M.L.J. 640: L.R. 65 I.A. 66: LL.B. (1938) 2 Cal. 72 (P.C.). 
4. (1929) A.C. 681 at p. 640. 


61 


Krishnayya 
Rao 


v. 
Maharajah of 
Pittapuram. 
Patanjali 
Sastri, J. 


Krishnayya 
Rao 


: 5. 
Maharajah of 
Pittapuram. 





Patanjali 
Sastri, J. 


482 THE MADRAS LAW JOURNAL REPORTS. [1942 


we hold accordingly that the plaintiffs are entitled to interest at 
six per cent. per annum on the net profits. received byg the 
defendaht. 


The next point argued relates to the allowance of ten per 
cent. of the collections made by the defendant as expenses of 
management. It was contended that such a consolidated allowance 
without reference to the actual expenses of management shown in 
the defendant’s accounts is unwarranted, and that an account should 
be taken of actual charges. It was, however, represented by the 
plaintiffs’ learned counsel that his clients were prepared to 
accept this allowance if it included what are called ‘law charges’ 
which the defendant claims separately in his appeal from the final 
decree, and as we are holding that the bulk of the law charges 
namely, all those relating to the proceedings for recovery of rent 
must be regarded as covered by this percentage allowance, the 
point loses much of its importanee. It appears, however, that 
though a separate establishment was maintained for the estate in 
question, its management was supervised and controlled by the 
higher officers of the defendant’s own Pittapur Zamindari such 
as the Dewan, Engineer, etc. The learned Subordinate Judge 
has, apparently in view of the difficulty of working out a just 
allocation of the salaries of those officers which were borne entire- 
ly by the Pittapur Zamindari and in order to avoid a protract- 
ed enquiry into the various items of expenses shown in the 
accounts, fixed a percentage allowance to cover all expenses of 
management including such supervision charges as a matter of 
administrative convenience. Reference was made in this con- 
nection on behalf of the defendant to Secretary of State for 
India in Council v. Saroj Kumar Acharjya Choudhury}, where 
in dealing with a case arising in Bengal their Lordships observed 
that a ten per cent. allowance for expenses of collection 
was customary in ascertaining mesne profits and that it was not 
necessary to adduce evidence regarding the actual expenses of 
collection. We are of opinion that, having regard to all the eir- 
cumstances of the case, the course adopted by the learned Sub- 
ordinate Judge has much to commend it and we are not prepared 
to interfere with his discretion as it has not been shown to have 
been exercised arbitrarily or unreasonably. 


Turning now to the appeals preferred against the final 
decree, we find that though the two plaintiffs have filed separate 
appeals, they raise the same questions for consideration while the 
defendant has raised certain other objections to the final decree 
in his appeal. We will now proceed to deal with the various 
points argued in these appeals. 


The first point raised relates to a sum of Rs. 17,408-12-7 
representing the arrears of rent which fell due prior to the death 
of the Rani. The learned Advocate-General contended that this 
amount though collected by the defendant under colour of the 
Collector’s order stood on a different footing from the collec- 
tions made in respect of rents falling due subsequently to such 





1. (1934) 68 M.L.J. 580: L.R, 62 I.A. 53 at p. 62: LL.B. 62 Cal. 499 
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order, as the Collector’s order had no retrospective operation over 
su§ arrears, and that the suit so far as it relates to this sum 
must be deemed to be one for profits wrongfully received by the 
defendant within the meaning of Art. 109 of the Limitation Act. 
It is not necessary to enter into this question in view of our deci- 
sion that the plaintiffs are not entitled to claim profits received 
more than six years prior to the suit as admittedly the whole of 
this amount was collected before that period. 


‘The next point relates to what has been called tthe ‘law 
charges’. In the course of his possession and management of 


the estate, the defendant had to file suits from time to time for 


recovery of the rents due from tenants and thus to incur various 
expenses incidental to Court proceedings. ‘The defendant had 
also occasion to institute suits of a special character, one 
against a railway company for damages due to floods caused by 
the railway embankment and the other against certain persons 
called the Chelikani family for a declaration that the lower rate 
of rent fixed by a previous landholder in respect of the lands in 
their possession was not binding upon the defendant under S. 26 
of the Madras Estates Land Act. The suit against the railway 
company resulted in a decree for the payment of Rs. 4,164-15-4 
by the company which was duly recovered and it appears that a 
sum of Rs. 1,127 was paid out of the amount recovered to certain 
tenants as their share of the compensation for the damage caused 
to their holdings. The defendant’s accounts show that the 
expenses incurred in connection with the first of these litigations 
amounted to Rs. 2,355-9-0 and that those relating to the ‘second 
amounted to Rs. 7, 438-8-3. There is no dispute about these 
figures. The plaintiffs, while they claim the rents recovered 
through Court as well as the sum of Rs. 4,164-15-4 referred to 
above less Rs. 1,127 paid to the tenants, contend that the defen- 
dant ds not entitled to the deduction of the expenses incurred in 
connection with the rent suits and the two litigations referred to 
above on the ground that all these expenses must be deemed to be 
included in the ten per cent. deduction for expenses of manage- 
ment allowed under the preliminary decree. 


The judgment under appeal is by no means free from 
obscurity in regard to this item. In one place (paragraph 29) the 
learned Subordinate Judge would seem to disallow the claim for 
these expenses, but in another place (paragraphs 32 and 47) he 
would seem‘to allow their deduction to the extent of the amounts 
realised through Court. Both parties are, however, agreed that 
the effect of the decree of the lower Court is to allow. the 
expenses relating to the rent suits and to disallow those relating to 
the other litigations, the plaintiffs’ claim for the amount recover- 
ed from the railway company being also disallowed, and it was 
on this footing that the question under this item has been argu- 
ed before us. As already observed the plaintiffs contend that 


all these expenses must be deemed to be covered by the ten per ° 
cent. allowance for expenses of management, and they also claim 


the amount recovered by the defendant from the railway com- 
pany, while the defendant maintains that the entire law charges 
Should be allowed as a legitimate deduction in addition to the 
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management expenses. We consider that neither view can be 
accepted „as entirely correct. Suits and other ‘proceeding? €or 
recovery ‘of rent are a normal feature of Zamindari administra- 
tion and it will not be unreasonable to regard the expenses 
relating to them as expenses of management of the estate. And a 
deduction on a percentage basis having been allowed for such . 
expenses, it seems to us that the defendant cannot claim a 
further deduction on account of rent suits under the head ‘law 
charges’. The expenses relating to the litigation connected with 
the railway company and the Chelikani family would, however, 
seem to stand on a different footing. They are litigations ocea- 
sioned by some special circumstances and the expenses relating 
to them cannot be regarded as expenses ordinarily incidental to, 
the management of a Zamindari. It is not disputed that these 
litigations were instituted on justifiable grounds and proved 
beneficial to the estate. We consider therefore that the defendant 
is entitled to credit for the expenses shown in the accounts to 
have been incurred in respect of these litigations so far as the 
claim is not barred by limitation. He will have of course to 
account for the amount recovered from the railway company less. 
Rs. 1,127 paid to the tenants as aforesaid. 


_ The defendant next claims a sum of Rs. 2,516-8-7 as expenses. 
relating to the survey and record of rights carried out by him 
in respect of the estate. It is objected on behalf of the plaintiffs 
that this deduction not having been provided for in the prelimi- 
nary decree which, in addition to the percentage allowance for 
expenses of management, specifically provides for certain other 
items of deduction, it is not open to the defendant to claim this 
sum, in the appeal against the final decree as he has not challeng-. 
ed the preliminary decree in regard to this matter in his appeal 
against that decree. We see no force in this technical objection 
as all these appeals have been heard together and the points raised 
can be dealt with as arising in one or other of them as may seem 
appropriate. Apart from this, it is urged that this sum must 
also be regarded as included in the ten per cent. allowance for 
expenses of management and could not be claimed separately. We 
cannot agree. Survey and preparation of record of rights cannot 
be regarded as acts ordinarily done in the course of the manage- 
ment of a Zamindari. They are special operations carried out 
once and for all and result in great benefit to the estate. The 
expenses relating to them are in the nature of capital expenditure: 
ineurred for the benefit of the estate and there is no apparent 
reason why the defendant should not be allowed credit for such. 
expenses, so far as the claim is not barred by limitation. 


The next item is a claim by the defendant for expenses 
incurred by him for the construction of certain common calingulas 
or irrigation weirs which serve both the Pittapur and Gollaprole 
estates. Under an arrangement with the previous proprietor of 
the Gollaprole estate providing that the expenses relating to the 
calingulas should be borne by the proprietors of both estates in 
certain proportion, the defendant claims a sum of Rs. 5,178-2-0. 
In the lower Court Rs. 7,028-6-6, was claimed under this heat] but 
the defendant now admits that Rs. 5,173-2-0 is fhe correct. sum due. 


. || 
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ty 
The learned Subordinate Judge has refused to go into this matter een 
on Wb ground thit it was reserved for determination in a, Separate Rao 
suit by consent of parties embodied in a memorandum filed in v 


Court. In paragraph 18 of the preliminary judgment it is stated Maharajan of 
that “the dispute regarding the keys and kalingas referred to in PUSS 
» the memos will have to be decided in a separate suit as desired by Patanjali 
learned counsel on both sides”. This statement is not correct as Sastri, J. 
the memorandum refers only to the dispute regarding the keys 
of the calingulas. That the learned Judge below has fallen into 
an error is now conceded on behalf of the plaintiffs who agree 
to this claim being allowed to the extent to which it is establish- 
ed. The actual amount due will have to be ascertained in the 
lower Court. 


The last point raised relates to a sum of Rs. 5,102-1-4, which 
the plaintiffs claim as interest actually received by the defendant 
on investments made out of the rents collected. This claim is 
put forward only as yan alternative to the plaintiffs’ general 
claim for interest on all sums collected by the defendant as land- 
holder, and it is urged that if it is held that the defendant is not 
chargeable with interest on the profits received by him, he should 
be held accountable at least for this sum as it was actually 
received by him. The learned Subordinate Judge hag held that 
the preliminary decree having generally disallowed interest, this 
claim could not be entertained in the final decree proceedings. As 
we have held that the plaintiffs are entitled to interest in respect 
of all the collections made by the defendant, this claim calls for 
no consideration. 


In the result the appeals are allowed in part and the decree 
will be modified in accordance with the directions contained in 
this judgment. The parties will pay and receive proportionate 
costs throughout. 

‘These appeals having been set down to be mentioned, this 
day, the Court made the additions marked with asterisks and the 
following ' 

ORDER.—As the materials are not available here for drafting 
the amended final decrees, the cases will be remitted to the lower 
Court for this purpose. The lower Court will also apportion the 
costs between the first and second plaintiffs. 

K.S. c Appeals allowed in part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice ABDUR RAHMAN. 


Ayyavu Thevar .. Appellant® (Plainjif) 
v. 
The Secretary of State for India in Council, 
represented by the Collector of Tanjore ... Respondent Ayyava 


(Defendant). ©  Thevar 
Evidence Act (I of 1872), 8, 383—Depositions of dead persons—Present Secretary of 
respondent not a party to the case in which depositions were made—Admis- “ ~ State for 
sibility of evidence, India in 
The scheme of the Evidence Act is that evidence to be relevant or Council. 
admissjble must fall within one or other of the sections of the Act, and any 
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statement or document which cannot be brought within the four cornerg of 
any section of the Act must be rejected. Evidence otRerwise inadmêsfible 
cannot be made admissible by consent of parties. 4 


Accordingly copies of depositions of persons dead at the time they 
are tendered in evidence and recorded in a prior case to which the respondent 
was not a party and as such not falling within the ambit of S. 33 are 
inadmissible even if admitted with the consent of the parties. 3 

Krishna Reddi v. Sundara Reddi, (1914) M.W.N. 931, explained. 


Case-law reviewed, 


Appeal against the decree of the District Court of East 
Tanjore at Negapatam in A.S. No. 6 of 1937, preferred against the 
decree of the Court of the District Munsif of Tiruvarur in OS. 
No. 182 of 19385. 


K. Bhashyan Atyangar and T. R. Srinivasan for Appellant. 


The Government Pleader (K. Kuttikrishna Menon ) for 
Respondent. 2. 


The Court delivered the following 


JupDGMENT.—The learned District Judge has in a careful and 
fairly elaborate judgment, after discussing the whole of the 
evidence which was on the record, recorded his finding that the 
plaintiff had failed to establish his title to the land sued for. After 
hearing learned counsel for the appellant I find that the only two 
points which deserve any notice are: 


(1) that although there is a reference in Ex. A. to 74 kulis 
of land in paimash No. 16, the learned District Judge has failed 
to note that fact and given no reasons for holding that the 
ara ey not have any land, even to that extent, in paimash 

o. 16, an 


(2) that the documents, Exs. J, K and L were wrongly reject- 
ed by the lower appellate Court. 5 


In regard to the first question learned counsel for the appel- 
lant is not even today in a position to satisfy me as to the extent 
of the area contained in paimash No. 16 or that the 74 kulis 
mentioned in Ex. A had any reference to 1 acre 73 cents for 
which the suit was brought by his client. He wants me to call 
for a finding in that respect. But if there had been anything in 
that point, learned counsel for the appellant would have drawn 
my attention to the evidence on the record bearing on that point 
particularly when I asked him to do so. This was apparently not 
suggested in the Court below and the absence of a definite ground 
of appeal either to this Court or to the lower appellate Court 
leadS me to the same conclusion. I am not inclined to call for a 
finding in the circumstances. 


As to the second question whether Exs. J, K and L were 
admissible in evidence, it was contended by learned counsel for 
the appellant that having been admitted with the consent of the 
counsel for the respondent, they should not have heen rejected 
by the learned District Judge. These three documents are copies 
of depositions of persons, who had been dead on the date on which 
these depositions were tendered in evidence. They were recorded 
in a ease to which the present respondent was not a party and 
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could not therefore fall within the ambit of S. 33 of the Indian 
Evidtfice Act. Learned counsel for the appellant, however, 
contended that these depositions would be admissible in evidence 
even if they could not be brought within the four corners of S. 33 
or of any other section of the Evidence Act. But this is obvious- 
dy an untenable position. The scheme of the Evidence Act is that 
the evidence must, to be relevant or admissible, fall within one or 
other section of the Act. If a particular statement or document 
cannot be brought within the four corners of any section of the 
Evidence Act, it will have to be rejected. Reliance was placed 
by learned counsel for the appellant on a number of cases to 
which I will refer in a minute; but they have, in my opinion, 
xo application to the facts of the present case. My attention was 
drawn first of all to a Full Bench decision of this Court in Jainab 
Bibi Saheba v. Hyderally Sahib}, in which one of the learned 
Judges referred to Sri Rajah Prakasarayanim Garu v. Y. P. 
Venkata Rao, which in turn approved of'a decision of the Calcutta 
High Court in Sree Nath Roy v. Goluck Chunder Sein’. But the 
question as pointed in the order of reference to the Full Bench 
was whether the evidence taken in a previous judicial proceeding 
tu which the same persons were parties and in which the same 
main issues were raised could not have been admitted into evidence 
in a subsequent litigation even with the consent of parties. It will 
thus be seen that the main conditions of S. 38 were complied with 
and the questicn merely was as to the mode of proof and not as 
regards the nature and quality of the evidence itself. This case is 
no authority for the proposition that irrelevant and inadmissible 
evidence can be made relevant or admissible with the consent 
of a party. The observations of Mr. Justice Coutts Trotter (as he 
then was) express the position very correctly. He observed as 
follows : 

‘Tt is clear that in this country neither an omission by an advocate to 

object tô the giving of irrelevant and inadmissible evidence, nor the failure 
of the tribunal to exclude it of its own motion, will validate a decree based on 
material which the Evidence Act declares to be inherently and in’substance 
irrelevant to the issue”. 
It is possible however that if evidence otherwise relevant and 
admisible ‘is received by a “defective method of letting in evi- 
dence” although “in its substance and context relevant and. 
germane to the issues”, the consent may cure the defect and it will 
not be open to a party to object to the method of proof subse- 
quently. It may be that certain observations of Mr. Justice 
Krishnan are not very happily worded; but the following question, 
which he himself formulated and which cannot be lost sight of, 
would show that he did not intend to lay down that otherwfse 
irrelevant evidence could be made relevant by the consent of 
parties. The question formulated by him was in the following 
words : 


“As pointed out in Krishna Reddi v. Sundara Reddi4, the question 
involved here is one of mode of proof of relevant facts rather than one of 
the relevancy of, the facts themselves”. 


1. (1920) 38 M.L.J. 532: I.L.R. 43 Mad. 609 (F.B.). 
2. €1912) 25 M.L.J, 360: I.L.R. 38 Mad. 160. 

8. (1869) 15 W.R. 348. 

4. (1914) M.W.N. 931. 
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It was held in Sri Rajah Prakasarayanim Garu, v. Y. P. Venkata 
Rao? that, ; 

“eonsent or want of objection to the reception of evidence which is 

irrelevant cannot make the evidence relevant, but consent or want of objec- 
tion to, the wrong manner in which relevant evidence should be brought on 
record of the suit disentitles parties from objecting to such evidence in a, 
Court of appeal”, 
This decision cannot possibly help the appellant. Nor do the 
facts of the case in Sree Nath Roy v. Goluck Chunder Sein?, assist 
the appellant. It was pointed out by the learned Judges in that 
case that the depositions which were tendered in evidence were 
of persons who were allied and who were actually summoned. But 
they were not examined in view of the fact that the party tendered 
their previous depositions and the other party agreed to theif 
previous statements being let in evidence. After the witnesses 
were discharged an attempt was made on behalf of the consenting 
party to resummon them and that application was rejected by 
the learned Judges on the following grounds: 

“Nothing of this sort was urged before the Court below and we do not 

think that the witness should be harassed by being repeatedly summoned 
before the Court when the plaintiff. after perusing their testimnoy was satis- 
tied that it was sufficient for the purposes of his case that that evidence 
should be used as evidence in his cause”. 
The decision in Lakshmidevamma v. Pobhisetti Krishtiah’, is ‘not 
of much help either as the documents in that case to which 
objections were taken were first of all produced by the very party 
who chose to object to their admissibility. But that was not all. 
The following sentence in Madhavan Nair, J’s., judgment is very 
significant : 

“Though these depositions, Exs. I, IX, IIT and IV given in prior 
proceedings were exhibited it should be noticed that the deponents themselves 
were examined ag witnesses in this case and these documents were put to 
them while they were under examination. A 
If the witnesses themselves were examined in that ease the 
question whether their previous statements were read out to them 
with the permission of the Court and with the consent of the 
other parties would not although a wrong procedure to adopt, 
make the statements inadmissible in evidence. The correct pro- 
cedure would have been to put the same questions to witnesses 
over again in regard to which they had already made their state- 
ments. But if in order to save time, the parties agreed to have 
the previous depositions of the witnesses in Court read as evidence, 
it would not be admitting irrelevant. evidence but will only be 
consenting to a wrong procedure or method of the reception of 
their evidence. 


The decision in Lakshman Govind v. Amrit Gopal‘, does not 
advance the position any further. The witnesses whose depositions 
were tendered in evidence were alive and the application to have 
those witnesses summoned were cancelled after the statements 
made by those witnesses were admitted in evidence. Had no 
consent been given by the other side, the witnesses would have 


1. (1912) 25 M.LJ. 360: LLB. 38 Mad. 160. 

2. (1869) 15 W.R. 348. 5 
3. (1927) 104 I.C. 518. 

4. (1900) LLR. 24 Bom. 591. 
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been examined in the ordinary course. Having once agreed to the 
statekhênt being bought on the record and having thus allowed 
the other party to act to his detriment by cancelling his applica- 
tion to summon those witnesses, it was held to be no longer open, 
and if I may say so with respect rightly, to the party on the 
ground of what may be described as an estoppel to object to those 
documents from being referred to in the case. The decision in 
Radha Kishan v. Kedar Nath}, does not, in my opinion, and I say 
so -with very great deference, lay down the law correctly. Unless 
a party can be found to have been estopped from objecting to 
the admissibility of the evidence, I do not. think it can be said 
on the basis of the authorities to which I have already referred 


that evidence not otherwise admissible or which would have been’ 


liable to rejection if objection were taken to it, may be perfectly 
good evidence if admitted by the consent of parties. The obser- 
‘vations of Mr. Justice Krishnan in the Madras case on which 
reliance was placed in this decision cannot be as observed before 
torn from their context or taken as an authority on facts other 
than those that were before the learned Judge in that case. 


For the above reasons I hold that the documents, Exs. J, K 
and L were rightly rejected by the learned District Judge. In 
the result the appeal fails and is dismissed with costs. 


Leave to appeal refused. 
K.C. —— Appeal dismissed. 
“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HORWILL, 


Penubolu Subbaramiah and others > .. Petitioners* 
(Accused 1 to 10). 

Criminal Procedure Code (V of 1898), S. 162—Copy of witness’s state- 
ment—When to be applied for, < 4 

The proper stage at which to apply for a copy of a witness’s statement 
is at the beginning of the cross-examination. The method, hqwever, if 
strictly followed would lead to interminable delay. In practice, copies are 
either granted in advance or the Court reads out the relevant part of the 
accused’s statement or the vakil is allowed to look into the diary. In the 
last two cases copies must still be furnished if required; but the examina- 
tion of witnesses need not be held up while this is being done. Co-operation 
between the counsel and the Court is necessary to make 6. 162 of the Criminal 
Procedure Code work smoothly, 

Petition under Ss. 485 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the order of the Court of the Special Second Class Sub- 
Magistrate, Nellore in P.R.C. No. 5 of 1941, dated 3rd January, 
1942, ` 

A. 5. Sivakaminathan for Petitioners. 

The Public Prosecutor (V. L. Hthiraj) for the Crown. 

The Court made the following 

Orper.—It has been repeatedly laid down that the proper 
stage at which to apply for a copy of a witness’s statement is at 





1. #1924) LL.B. 46 All. 815. 
*CrL B.C. No. 55 of 1942, - 27th January, 1942, 
(CrLR.P. No. 51 of 1942), . ~ < 4 
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the beginning of the cross-examination. This was apparently 
done by the counsel for the accused; and so the Magistrate was 
bound to grant the application. 


This method however, if strictly followed, would lead to 
interminable delays. In practice, copies are either granted in 
advance or the Court reads out the relevant part of the accused’s* 
statement or the vakil is allowed to look into the diary. In the 
last two cases, copies must still be furnished if required; but tha 
Se of witnesses need not be held up while this is being 

one. 


Some co-operation between the counsel and the Court is 
necessary to make S. 162, Criminal Procedure Code work 
smoothly. 5 


The petition is allowed and the Magistrate ordered to furnish 
the copies prayed for. : 


K.S. ae Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MrR, JUSTICE HORWILL. 
Subbiah Thevan and others nae Petitioners* (Accused). 


Criminal Procedure Code (V of 1898), S. 106—Order of Magistrate 
undér—No reasons given—Illegality of order, 


An order passed under S. 106, Criminal Procedure Code is not illegal 
for want of reasons given by the trial Magistrate for passing such an 
order. 


Ramaswami Thevan, In re, (1923) 44 M.L.J. 485, followed. 


Petition under Ss. 435 and 489 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to revise 
the judgment of the Court of Sessions of the Madura Division in 
C.A. No. 149 of 1941, preferred against the judgment of the Court 
of the Sub-Divisional Magistrate, Usilampatti. 


C. A. Mohamed Ibrahim for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orprer.—This petition was admitted on the question whether 
the order passed under S. 106, Criminal Procedure Code was 
proper in the absence of reasons given by the trial Magistrate for 
passing such an order and the absence of any reference to the 
order in the judgment of the Sessions Judge. 


* The trial Magistrate has expressed an opinion that because 
of the facts noted in the judgment he was of opinion that an order 
under S. 106, Criminal Procedure Code was necessary. It has 
been argued on the authority of Muhammad Rahim v. Emperor! and 
Jai Singh v. King-Emperor2, decisions of single Judges, that 
something more is necessary. I do not think that even those cases 





*CrL R.O. No. 985 of 1941, 26th November, 1941. 
(CrLR.P. No. 930 of 1941). 
1. AIR. 1926 All. 144. 
2. ALR. 1927 Pat. 37, 
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lay gon any general rule that a trial Magistrate must give 
reas for his opinion. However, that may be, the decisions of 
this Court are clear on this point. Spencer, J., in Ramaswami 
Thevan, In rel says, 

«Í do not think it is necessary that the lower Court should record a 


“finding that a breach of the peace was involved in order to invest itself with 
power to make an order under S. 106 (1), Criminal Procedure Code, 


If. the offence of which the accused were convicted was one which did 
not of itself necessarily involve a breach of the peace, such as criminal 
trespass, mischief or unlawful assembly, it would be proper that the Magis- 
trate or Judge should in his order make it clear that a breach of the peace 
was committed, 


But the section does not require such a finding to be recorded, and 

hen the offence of which the accused is convicted is one which implies the 
use of violence it would be superfluous to say more. The Judge hag record- 
ed his opinion that it is necessary in this case to require the convicted 
persons to execute a bond for keeping the peace, and that is all that the 
section in terms demands.” : 
Jackson, J., in Kunhikannan v. Emperor*, states this principle 
in very much the same words and refers to In re Thirwmal 
Reddi® and Muthiah Chetty v. Emperor’, which express a some- 
what different view, and says that the former merely follows the 
latter and that the latter was dealing with an offence of which a 
breach of the peace was not a necessary ingredient. 


There was, therefore, no illegality in the order of the Sub- 
Magistrate. The Sessions Judge makes no reference at all to the 
order under S. 106, Criminal Procedure Code; and the reason for 


this omission is presumably that the vakil for the petitioners did 


not think the point worth pressing. 
The petition is dismissed. 
K.C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Presenr:—Mr. Justice WapswortH AND Mr. ‘Justice 
PAaTANJALI SASTRI. 


Kudithipudi Venkatramayya ... Appellant®* (1st Deft.) 
V, 
Mallacheruvu Pundareekakshudu and others ... Respondents 


(Plffs. 1 & 2 and Defis. 2 & 3). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 21—Scope—Annul- 
ment of adjudication of debtor as insolvent and vesting properties under 
S. 37, Provincial Insowency Act im the Official Recéwer—Subsequent appli- 
cation for scaling down—Debtor not entitled to benefit of the Act. 


S. 21 of Act IV of 1938 is intended to provide for pending insolvencies 
and to lay it down that when a dividend has been paid in such an insolvency 
the Act would not apply, but that if there had been no dividend, the Act 
would apply and the debts payable in insolvency would be liable to be sealed 





1. (1923) 44 M.L.J. 485. 

2, (1934) MW.N, Crl. 562. 

3: (1922) 30 M.L.T. 348. 

4, (1905) LL.B. 29 Mad, 190. 

*Appeal No. 131 of 1940 and 15th October, 1941, 
C.R.P. Nog. 1098 and 1099 of 1940, 
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down if the insolvent was a person who but for his insolvency would have 
been an agriculturist. ® . 

A debtor was adjudicated insolvent in 1932, but the insolvency was not 
prosecuted and on ist November, 1938 an order was passed annulling the 
adjudication owing to the default of the insolvent and directing the vesting 
under S. 37 of the Provincial Insolvency Act of the properties in the Official 
Receiver. On an application by the debtor subsequently for sealing downe 
a debt, . 
Held, that he was not an agriculturist on lst October, 1937 and 
on 22nd March, 1988—his estate having vested in the Official Receiver—and 
he cannot get relief under Act IV of 1938 unless he came under §, 21 for 
which it is necessary that the debtor should be an insolvent at the time of 
his application, which he was not, since the annulment of his adjudication 
relegated him to the position which he occupied before adjudication except 
in so far as the vesting order placed the residue of the property at the 
disposition of the appointee for the benefit of the creditors. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tenali, dated 1st April, 1940, and passed in O.8. No. 37 
of 1939, ete. > 

K. Kameswara Rao and T. Rajagopalan for Appellant, 

YV. Govindarajachari for Respondents. 

The Judgment of the Court was delivered by 


Wadsworth, J—These three cases have relation to the same 
transaction and they are to some extent interdependent. We are 
concerned with a promissory note debt, incurred on 4th December, 
1980, by the first defendant, in the suit out of which A.S. No. 131 
of 1940, arises, in favour of the first plaintiff. This debt was a 
renewal of two earlier debts incurred by the father of the first 
defendant. The suit note was assigned by the first plaintiff to . 
the second plaintiff for collection and re-assigned to the first 
plaintiff in November, 1939. Meanwhile, the first defendant had 
become an insolvent, his insolvency’ petition being filed.on 6th 
July, 1982, and the adjudication being four months later. The 
insolvency was not prosecuted and on Ist November, 1938, the 
Insolveney Court passed an order annulling the adjudication owing 
to the default of the insolvent and directing that under S. 37 of 
the Provincial Insolvency Act, the properties should vest in the 
Official Receiver. After this order was passed, the first defen- 
dant, who is the appellant here, seems to have made some sort cf 
arrangement with certain of Ris creditors.and on the 2nd Decem- 
ber, 1938, he filed a civil miscellaneous petition before the Insol- 
vency Court praying for a review of the order vesting the property 
jn the Official Receiver. This application was dismissed on 21st 
March, 1939 ,and C.M.A. No. 40 of 1939, wag preferred to the 


. District Judge on 27th March, 1939. The first defendant also filed 


in the Insolvency Court, C.M.P. No. 426 of 1939, in which. he 
prayed the’ Court to scale down the promissory note debt due to 
the present respondent, which was the only debt said to be out- 
standing after the settlement made between the appellant and 
his creditors. This application was rejected on the ground that 
the applicant by reason of the insolvency had no saleable interest 
in agricultural lands on ist October, 1937, and by reason of the 
annulment of the insolvency was not entitled to call in aid S. 21 
of Act IV of 1938. Against the order in this civil miscella- 
neous petition another appeal was filed to the District Court; In 
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the District Court, the creditor, who had not been paid, on 2Ist ie ee 
Nosémber, 1939,¢with the leave of the Insolvency Court filed a ramayya 
suit for the recovery of his debt. The present appellant pleaded v. 
that he was entitled to relief under Act IV of 1938. The learned Pendareeka- 


Subordinate Judge negatived this plea on the basis of his previous kabudi, 
e order, no stay having been obtained from the District Court. The Wads- 
suit was accordingly decreed. The District Judge shortly after- worth, J. 


wards passed orders on the two C.M.As. pending before him. On 
the appeal against the order rejecting the application for relief 
under Act IV of 1938, the learned District Judge held that the 
insolvency continued even after the annulment by reason of the 
vesting order and that, even assuming that the insolvency did not 
continue, the ex-insolvent had still a saleable interest in the 
property vested in the Official Receiver. He therefore directed 
the trial Court to scale down the debt. On the appeal against the 
dismissal of the application to review the order vesting the 
property in the Official Receiver, the District Judge observed 
that all the creditors except the present respondent had adjusted 
their. claims against the insolvent and that as the debtor was 
prepared to deposit the amount due to the contesting creditor it 
had to be sealed down under the contemporaneous proceedings. 
The District Judge accordingly passed an order vacating the 
vesting of the property on condition of the deposit of the amount 
as sealed down within one month of its ascertainment by the trial 
Court. C.R.P. No. 1098, is preferred by the ereditor against the 
order remanding the application under Act IV of 1938 for the 
sealing down of the debt. C.R.P. No. 1099, is preferred by the 
creditor against the review of the order vesting the property in 
the Official Receiver and the main appeal, A.S. No. 131 of 1940, is 
preferred by the debtor against the decree passed without allow- 
ing him the benefit of scaling down the debt under Act IV of 1938. 


C.R.P. No. 1099, is not now pressed in view of the fact that 
on the stay application to this Court, C.M.P. No. 2986 of 1940, 
the debtor has given security to the satisfaction of the creditor 
for the amount of the debt should he fail to get it sealed down. 
There is, therefore, no longer any necessity for the restoration of 
the vesting order. This civil revision petition is therefore 
dismissed without any order as to costs. 


The appeal and C.R.P. No. 1098, go together and the decision 
of both these cases depends on the interpretation of S. 21 of Act 
IV of 1938. S. 21, runs as follows: 


“Nothing contained in this Act shall apply to the debts payable by any 
person who has been adjudicated an insolvent, if prior to the coming into 
force of this Act, a dividend has been declared out of his assets. Pf a 
dividend has not been go declared, this Act.shall apply to the debts payable 
by such person if he would have been an agriculturist within the meaning 
of this Act but for his adjudication in insolvency”. 

The contention of the appellant is, firstly, that the section applies 
to the case of any person who has been adjudicated whether or 
not he remains an adjudicated insolvent during the relevant 
period, and secondly, that by reason of the vesting order the 
insolvency continues, so that the section applies even if it refers 
only to insolvencies which continue upto the date of the applica- 
tion, Jt seems to us that the provision that the Act shall apply ` 
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to debts payable by any person “who has been adjudicated 
insolvent?’ cannot properly apply to the case of*any person “Lho 
was at some time in the past adjudicated an insolvent, but has 
ceased to be in the position of an adjudged insolvent, before the 
question arises. We are of opinion that this section cannot pro- 
perly apply to the case of a person who has at some time in the 
distant past been adjudged an insolvent, if he is not an insolvent 
during the relevant period. There is no point in treating a 
person as an insolvent for the purpose of his qualification under 
Act IV of 1938, if he is not an insolvent for any other purpose. It 
would be absurd to apply S. 21, to the case of an insolvent who 
was adjudged many years ago and whose debts had been paid as 
a result of proceedings in insolvency. To read the words “has 
been adjudicated” as if they do not contain any reference to a 
continuing state, would be to deprive many people of the benefits 
of the Act, although they were no longer disqualified by 
their insolvency from owning properties, incurring debts and 
carrying out the normal activities of a person with full rights 
over his estate. There is ample authority for the interpretation 
of the words “has been” in a statute, as indicating something 
which happened in the past and continues upto the present. Such 
an interpretation was placed upon the words “has been heredi- 
tary” by the Bench which decided Krishnamurtht v. Madras 
Hindu Religious Endowments Board’, and a similar view was 
taken in Chelapathi Rao Naidu v. H. R. E. Board, Madras*?. In 
Appeal No. 298 of 1940 and C.R.P.- No. 1855 of 1940, 
(Bashyakar v. Madras Hindu Religious Endowments Board*), 
this Bench had to deal with the words ‘has been heredi- 
tary’ in the definition of an excepted temple under the Madras 
Hindu Religious Endowments Act and we held that these words 
clearly indieate a state of affairs which has prevailed in the past 
and continues upto the present. There seems therefore no reason 
to interpret the words “has been adjudicated” as having reference 
to a past.completed act with no reference to present conditions. 
The ordinary meaning of the phrase in ordinary English would 
be “has been adjudicated and continues in the state resulting 
from his adjudication”, and we hold that this is the meaning of 
the phrase in S. 21. We do not consider that S. 21 was intended 
to impose a disqualification upon all persons who have at any time 
in the past been adjudicated insolvents if dividends have been 
declared out of their asséts, nor do we believe that it was intended 
to give the benefits of the Act to all persons who at any time in 
the past have been made insolvents when owning agricultural 
land, if no dividends have been declared out of their assets. The 
intention clearly was to provide for pending insolvencies and to 
lay it down that when a dividend had been paid in such an insol- 
vency the Act would not apply, but that if there had been no 
dividend, the Act would apply and the debts payable in insol- 
veney would be liable to be scaled down if the insolvent was a 
person who but for his insolvency would have been an agricul- 
turist. 
I. (1935) 69 M.L.J. 384: TLR. 59 Mad. 245. . 


2. (1936) 71 M.L.J. 624: LLR. (1937) Mad. 189. 
3: Since reported in (1941) 1 M.L.J. 250, 
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It has been suggested that even assuming the words ‘has been 
adfiedicated’ to imply the continuation of the insolvepey, they 
only have regard to the state of affairs as on the commencement 
of the Act. But this interpretation is not acceptable to us. No 
doubt it is necessary in order that a person may claim the benefits 
e of the Act that he should be an agriculturist on 1st October, 1937 
and on the date of the commencement of the Act. The appellant 
in this case was not an agriculturist on either of these dates, for 
his estate was vested in the Official Receiver. He cannot get the 
benefit of the Act unless he can come under S. 21; and it seems 
to us that in order to come under S. 21, it is necessary that the 
applicant should be an insolvent at the ‘time of his application. 

A further contention has been advanced that by reason of 
“the vesting order the insolvency continues even after the adjudi- 
cation has been annulled. This contention seems to us unsound. 
The annulment of the adjudication relegates the debtor to the 
position which he occupied before he was adjudicated, except in 
so far as the vesting order places the residue of the properties 
at the disposition of the appointee for the benefit of the creditors. 
Although to this limited extent the administration of the estate 
continues to be in insolvency, the debtor ceases to be an insolvent. 
This has been clearly laid down in Official Receiver, Guntur v. 
Secretary of State for India'. The position therefore is that the 
appellant on 1st October, 1937, and on 22nd March, 1988 was not 
an agriculturist because his property was vested in the Official 
Receiver and he had no saleable interest therein. We cannot 
accept the view of the District Judge that after the annulment 
of the adjudication he had a saleable interest in the properties 
vested in the Official Receiver. The most that he could have had 
in those properties was a possible expectation of a surplus, if any, 
after satisfying the creditors. That is not, in our opinion, to be 
treated as a saleable interest in those properties. It follows there- 
fore that the trial Court was right in refusing to apply the benefits 
of Act IV of 1938. 

A.S. No. 181 of 1940, has therefore to be dismissed with costs. 
C.R.P. No. 1098, has to be allowed and the order of the trial Court 
dismissing the application to scale down the debt is restored and 
the order of the District Judge vacated. No separate costs in 
the civil revision petition. 

K.S. A.S. No. 131 dismissed and C.R.P. No. 1098 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice WADSWORTH AND = JUSTICE 
PATANJALI SASTRI. 
Pariyanampatta Davaswom Uralan Kanna- 
noorpata Moopil Nair (deceased) and others ... Petitioners* 
(Respondents) 


W, 
K. K. Gopalan Nair, Receiver Respondent (Petitioner). 
Madras Agriculturists’ Relief Act (IV of 1938), 5, 15 (4)—Malabar 
tarwag—Partition suit—Recewer appointed—Application by recewer ander 


1. e (1935) 69 M.L.J. 856: LLR. 58 Mad, 1014. 
*C.R.P. Nos. 149, 1292, 230, 231, 368 and 369 of 1940. 
14th October, 1941, 
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the Act—Representation by recetver on behalf of tenants in common whether 
sanoa proper. : © a ef 
noorpata 
Moopil Nair Thera is no basis for refusing to agriculturists the benefit to which they 
v, are entitled under 8. 15 of the Agriculturists’ Relief Act merely because by 
Gopalan the process of devolution the tenancy is held by more than one individual. 
Nair, There is therefore no reason why a receiver appointed to hold charge during 
Receiver. the process of partition of the properties of a Malabar tarwad should not © 


make the application under that section on behalf of all the tenants in com- 
mon whom he represents provided that he is duly authorised by the Court 
to do so. It is the receiver who would have to pay the rent so long as hë 
holds the property and it is fitting that the deposit to be made on behalf of 
the tenants in common should be made by him. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Ottapalam, dated, respectively 8th Septem-* 
ber, 1939, 17th November, 1939, 8th September, 1939, 8th Septem- 
ber, 1939, 17th November, 1939 and 8th November, 1989, and 
made in O.P. Nos. 475 of 1938, 234 of 1939, 472 of 1988, 482 of 
1938, 286 of 1939 and 235 of 1939, respectively. 


P. Govinda Menon for Petitioners. 
K. P. Raman Menon and K. Krishna Menon for Respondent: 
The Judgment of the Court was delivered by 


‘Wads- Wadsworth, J.—These civil revision petitions all arise out of 
worth, J. applications under S. 15 (4) of Madras Act IV of 1938, made by 
the receiver appointed in a suit for the partition of a Malabar 
tarwad. The partition suit was filed in 1934 and it resulted in a 
preliminary decree, dated 30th March, 1935. The Court appoint- 
ed a receiver to hold the properties during the process of partition 
and when the Act came into force the position was that the proper- 
ties had not yet been divided by metes and bounds and that the 
84 sharers were, with reference to the leasehold interest with 
which we are concerned, tenants in common together liable to pay 
rent to the landholder. The receiver’s petition asserts that all 
the sharers are agriculturists and there is no denial of this agser- 
tion in the counter-affidavit, nor is there any plea that any one of 
the sharers is disqualified under one or other of the provisos to 
S. 3 of the Act. We may take it that the receiver was in charge 
of the leasehold interests held on behalf of 84 sharers some of 
whom were grouped in tavazhis comprising not more than 9 
' sharers, that all the sharers had a saleable interest in agricul- 
tural land and that no individual sharer or group of sharers has ' 
been’ shown to be disqualified under any of the provisos. The 
receiver was directed by the Court under the orders of which he 
worked to raise funds and make a deposit of the rent due for the 
Malabar year corresponding to fasli 1847, in order to claim relief 
from arrears under S. 15. The present revision petitions relate to 
different applications presented by the receiver with reference to 
different jenmis to whom rent was payable. 


It is contended in revision that these applications should 
have been dismissed. The contention appears toe be that the 
oviginal tenant being a tarwad paying sufficient land revenue to 
disqualify it from having an agriculturist status with reference 
to proviso D to S. 3, the receiver, representing the leasehold 
Bos interest formerly held by the tarwad, is similarly disqualified, 
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Thig contention will not bear examination, for by the preliminary 
deere? in the partition suit the tarwad has ceased to exist and the 
leasehold interest is vested in individual sharers none of whom 
appears to pay land revenue sufficient to disqualify him under 
proviso D, so far as our information goes. 


* It is next contended that an application under S. 15 (4) of 
the Act can only be preferred by an individual and that this 
application made on behalf of a group of individuals is therefore 
incompetent. Here again it seems to us that the argument will 
not bear examination. The position, when the tarwad is disrupt- 
ed and the leasehold interest becomes vested in individual sharers, 
is surely very similar to the position when a tenant dies and his 
heirs become liable as tenants in common to pay the rent. Unless 
and until the individual heir has attorned to the landlord and a 
new tenancy has been created for a portion of the rent, surely the 
heirs would be collectively liable to pay a single rent under a single 
tenancy which has devolved upon them by the death of the 
original tenant and in such a case it would seem that the only way 
in which the relief under S. 15 of the Act could ordinarily be 
obtained would be by the submission of a joint application. The 
position seems to be that when a tarwad has been disrupted and 
before the partition has been completed and fresh individual 
tenancies have been created, the old tenancy continues though 
the liability for rent is a liability incidental to the tenancy in 
common which results from the disruption of the tarwad. Surely 
the result is that all the tenants in common are collectively 
liable to pay rent and should proceed collectively to get 
any relief to which they may be entitled; at any rate though it 
would not be necessary for them all to join if any individual 
applies separately for relief in respect of the rent due from them 
all, he would only be able to get that relief on a deposit of the 
whole of the rent due for fasli 1847 in respect of the tenancy. It 
scems to us that there is no basis for refusing to agriculturists 
the benefit to which they are entitled under S. 15, merely- because 
by the process of devolution the tenancy is held by more than one 
individual. If so much is conceded, there seems to be no reason 
why the receiver should not make the application on behalf of all the 
tenants in common whom he represents provided at any rate that 
he is duly authorised by the Court to do so. It is the receiver who 
would have to pay the rent so long as he holds the property and it 
is fitting that the deposit to be made on behalf of the tenants in 
common should be made by him. No doubt the question whether 
the application should sueceed or not will depend on the indivi- 
dual qualification of the various sharers when it is made on their 
behalf by the receiver. But we cannot see why the application 
should be rejected merely because it is presented under the 
orders of Court by the receiver on behalf of all the sharers. 


In the result therefore these petitions are dismissed with 
costs in C.R.Pgs. Nos. 149, 230 and 231, one set in each petition. 


K.C. . _ Petitions dismised, 
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IN THE HIGH.COURT OF JUDICATURE AT MADHA. 
: PRESENT: :—Mr. Jusrice Horwie. 
Muthusami Goundan and others .. Appellants* (Prisoners— 
Accused). 
Muthuswami Penal Code (XLV of 1860), S. 148—Applicabdility, kal 
Goundan, A person cannot be found guilty under S. 148, Indian Penah Code 
Inre. unless he actually has a dangerous weapon in his hands. . 


Appeal against the order of the’ Additional Sessions Judge 
of the Court of Session of the Coimbatore Division in C.C. No. 
61 of 1941. 


Nugent Grant and N. Somasundaram. for Appellants. : 
The Publie Prosecutor (V. L. Ethiraj) for the Crown. 


The Court delivered the following 


JUDaMENT.—The appellants and three others were charged 
by the Additional Sessions Judge of Coimbatore of the offences 
punishable under Ss. 148, 302, 302 read with S. 149, and S. 324, 
Indian Penal Code. He found accused 1, 2 and 5 guilty under 
S. 48 and sentenced them to three years’ rigorous imprisonment 
each. He found accused 6 and 8 guilty under 5, 148, Indian Penal 
Code, read with S. 149, Indian Penal Code and sentenced them 
to one year’s rigorous imprisonment each. He found accused 1, 
2 and 5 guilty under S. 326, Indian Penal Code and sentenced 
them to five years’ rigorous imprisonment each. He also found 
accused 6 and 8 guilty under S. 326, Indian Penal Code, read 
with S. 149, Indian Penal Code, and sentenced them to two years’ 
rigorous imprisonment each. 


The prosecution story is that the deceased and P.W. 2 were 
returning to their village after they had been to Pollachi Shandy 
to buy a buffalo. They reached a certain rock at about 8-30 P.M., 
when the eight accused suddenly attacked them. The deceased 
received such serious injuries that he fell down and was never able 
to get up again. 


[After discussing the evidence His Lordship proceeded :] 


However, after making every allowance for embellishment, we 
can feel quite sure that at least five persons, including aceused 
2, 5, 6 and 8, attagked the deceased while he was returning home 
from the Pollachi Shandy with P.W. 2 and that some of them 
inflicted serious injuries in pursuance of the common object of 
the assembly, which must have been to cause grievous hurt, if 
nothing more serious. Nobody seems to have had any motive ‘for 
falsely implicating these four accused. Even though we do not 
know which accused caused the specifie injuries, they can all be 
found guilty under S. 326, Indian Penal Code by virtue of the: 
provisions of S. 149, Indian Penal Code. 


d Accused 6 and 8 have been convicted under S. 326, read with 
S. 149, Indian Penal Code and sentenced to two years’ rigorous 
imprisonment.. „As I am finding accused 2 and 5 guilty under. the 
Simmie ae 


nAn *Cri. Appeal No. 443 of 1941. 7th November, 1941. 
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same section, it seems proper to award to them the same sentence 
of ‘vo years’ rigorous imprisonment. The conviction of.accused 
6 and 8 under S. 148, Indian Penal Code read with S. 149, Indian 
Penal Code is palpably improper. A plain reading of S. 148, 
Indian Penal Code seems to indicate that a person cannot be 
*found guilty under S. 148, Indian Penal Code unless he actually 
has a dangerous weapon in his hands. I would therefore find 
them guilty under S. 147, Indian Penal Code instead of S. 148, 
Indian Penal Code_and reduce the sentence to nine months’ 
rigorous imprisonment. As we cannot be certain that accused 
1, 2 and 5 were guilty of the overt acts attributed to them in Ex. 
G, their conviction under S. 148, on the first charge will be set 
aside and accused 2 and 5 will be-convicted under S. 147, Indian 
Penal Code. They will be sentenced to nine months’ rigorous 
imprisonment each. 


In the result, the first accused is acquitted. The other appel- 
lants will have their conviction under S. 148, Indian Penal Code 
set aside and they will be convicted under S. 147, Indian Penal 
Code and sentenced to nine months’ rigorous imprisonment each. 
The convictions and sentences of accused 6 and 8 on the third 
charge will be affirmed. Accused 1, 2 and 5 will be acquitted 
of the second charge and accused 2 and 5 found guilty of the same 
offence by virtue of S. 149, Indian Penal Code and sentenced to 
two years’ rigorous imprisonment each. All the sentences will 
run concurrently. 


First accused acquitted and conviction of other accused varied. 
` KS. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN. 

M. Kuttia Pillai ... Petitioner? (Plaintiff). 
Practice—Plainliff if can be compelled to pray for any particular relief. 
has Court has no power to compel any party to pray for any particular 

relief, 

Petition under S. 115 of Act V of 1908, praying that the High 
Court will be pleased to revise the orders of the Court of the 
District Munsif of Namakkal, dated 6th March, 1941, returning 
the plaint. 


. K. V. Ramachandra Atyar for Petitioner. 


The Government Pleader (K. Kutithrishna Menon) for the 
Government. ° 
The Court made the following 


Orprr.—The learned District Munsif has not called upon the 
petitioner to pay any particular court-fee, and the question of 
what is the proper court-fee is not in my opinion before me. If 
it were I should be obliged to decline it, because the duty of fixing 
the court-fee is cast by law on the trial Court, and the trial 
Çourt’s, decision is ordinarily final. 





"CBP; No, 921 of 1941, aa 20th February, 1942, 
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- The learned Distriėt Munsif has however - exceeded, his 
jurisdiction in directing the plaintiff to add to*his plaint festain 
prayers. which the plaintiff does not want to add. The Court has 
no power, so far as I am aware, to compel any party to. pray for 
any. particular relief. 

In this ‘case the petitioner alleges that the decree and subse-” 


quent proceedings in execution of the decree in O.S. No. 23 of 
1932, are null and void, and not binding on him. “But he does 


“not ask the Court to make any declaration, to that effect, or to 


an them aside as void against him. The learned District Munsif 

has ordered him to add a prayer for the-cancellation of the decree. 
He doesnot wish'to do so, and I am not aware of any power in 
the Court to compel him. 


The order of the lower Court directing amendment of the 
prayer is accordingly cancelled. It remains for the lower Court 
to determine, on the plaint as it is, what is the proper court-fee, 
and to dispose ‘of the plaint according to law. 


I make no order as to the costs of this petition. 
KS. aera Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ia PRESENT :— MR. Justice PATANJALI SASTRI. 
V. E. R. M. K. Krishnan Chettiar by Agent 


Rama Aiyangar a Petitioner* (Plaintiff) 
Nachimuthu Goundar ce Respondent (Defendant). 


-Madras Agriculturist? Relief Act (IV of 1938), S. 19—Deposit of 
decree amount under O. 21, T. 89, Civil Procedure Code for getting sale set 
aside pending application for. scaling down—Decree debt wiped out as 
result of scaling down—Effect—Right to amount deposited, > 

- Where pending’ an application for scaling down a deeree debt after a 
sale of property in execution, had taken place, the debtor deposited the 
decree amount under O. 21, r. 89 of the Code of Civil Procedure to get the 
sale set aside and ultimately as a result of the sealing down the decree debt 
was found discharged, satisfaction of the decree can be entered up and the 
deposit returned to the debtor. : 


So: long as the: decree continued to subsist the debtor is entitled to 
apply for relief under Act IV of 1938, except in the circumstances contem- 
platad in S. 20 of the Act and the mere failure to apply for scaling down 
the decree earlier cannot be deemed to be a waiver of his right, 


Petitions under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the orders of the Court of 
the Subordinate Judge of Coimbatore, dated 27th July, 1939, and 
made in E.A. Nos. 341 and 297 of 1939, respectively in 0.8. 
No. 181 of. 1930. 

T. V. Ramiah for Petitioner. 

A. C. Sampath Atyangar for Respondent. 

The Court delivered the following : 

*C.R.Ps. Nos. 2480 of 1939 and 2184 of 1941. 6th February, 1942. 


(C.MLA. No... 385. of .1939, converted into h 
bee _No, 2184. of E1941); e gagan a ka 





jm a 


` 
g THE MADRAS LAW JOURNAL REPORTS. “501 
. e 
e JupeMENT.—The petitioner in these connected civil revision Krishnan 
‘petitions obtainell a decree for Rs. 4,678 against the respendent on Chettiar 
-28rd October, 1980 and,after recovering various amounts from NAN A 


time to time, applied on 7th January, 1938 for execution of the Goundar. 
decree in E.P. No. 18 of 1938 for realising the balance of 
° Rs. 627. The respondent’s property was in due course brought 
-to sale on 8th February, 1939 and was purchased by a third party. 
.The respondent then applied on 8rd March, 1939 under S. 19 of 
the Madras Agriculturists’ Relief Act to enter satisfaction of the 
‘decree as no amount would, according to him, be payable to the 
petitioner if the provisions of the Act were applied to the decree. 
-When this application was pending, he also applied under O. 21, 
e r. 89 of the Code of Civil Procedure to set aside the sale of his 
property making the necessary deposit on 8th March, 1939, the 
last day of the period limited for making such application, The 
petitioner as well as the auction-purchaser appear to have con- 
sented to have the sale set aside and an order setting aside the sale 
‘was accordingly passed on 17th March, 1939. Nothing however 
turns on such consent, as the Court was bound in any case to set 
aside the sale as the conditions of O. 21, r. 89, were complied 
with. The petitioner thereupon applied by E.A. No. 341 of 
1939 on 17th March, 1939, for the payment out to him of the 
amount due under the decree out of the sum deposited in Court 
by the respondent. This application and the respondent’s applica- 
tion to scale down the decree were heard together on 27th July, 
1939, and the Court below has dismissed the petitioner’s applica- 
tion for payment and allowed the respondent’s application to enter 
satisfaction of the decree. Against these orders these civil revi- 
sion petitions have been brought by the petitioner-decree-holder. 


It was contended for the petitioner that a deposit under 
O. 21, r. 89, must be unconditional, that when the respondent 
made such deposit and got the sale set aside on 17th March, 1939, 
the decree was satisfied and discharged automatically on that 
date and that although the respondent had already applied to have 
the decree scaled down under the Agriculturists’ Relief Act, no 
relief under the Act could be awarded to him as there was no 
decree in existence to be scaled down after 17th March, 1939. 
Reliance was placed in support of this contention upon the deci- 
sion of VWenkatasubba Rao, J., in Kummakutty v. Neelakandan 
Nambudri', and particularly on the observation at page 947 that: 

“Tf the debtor wants to keep a dispute open, he cannot claim he benefit 
of this section. (ie, O. 21, r. 89). In fact, this accords to him a special 
indulgence, While he is thus favoured, care is taken to provide that, the 
interests neither of the decree-holder nor of the purchaser are sacrificed. 
It follows from this that, when the judgment-debtor pays the amount speci- 
fied, he pays it unconditionally. The payment followed by the order setting 
aside the sale has the effect of automatically extinguishing the decree debt. 
If an application is made under r. 89, and the deposit required by that rule 
is made within thirty days from the date of the sale, the Court has no 
option but to make an order setting it aside. (See r. 92), This assumes e 
that the decree-debt is discharged and the decree-holder’s remedy is gone,’ 
That was a case where a person, having filed a suit for a declara- 
tion af his title to certain property attached as belonging to 


1. (1930) 58 M.L.J. 893: I.L.R. 53 Mad. 943,- rer 
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‘another, applied under O. 21, r. 89, to set aside the sale held in 
pursuanee of the attachment but required that sécurity should be 
taken from the decree-holder before the amount due to the decree- 


‘holder was paid out to him out of the deposit. There was no 
‘dispute that the debt due to the decree-holder under the decree 


was really due. All that the applicant claimed was that the 
property in his possession was not liable to attachment in execu- 
tion of the decree. In those circumstances it was held that a deposit 
‘made for purposes of an application under O. 21, r. 89, must be 
an unconditional deposit and that the Court had no power to call 
upon: the decree-holder to execute a security bond for repayment 
of the amount to the applicant in the event of the latter succeed- 
ing ‘in establishing his title to the property sold. This is far frome 


‘saying that when the decree itself is gone, the decree-holder can 


‘claim payment out of the money deposited into Court. 


I had occasion to consider the nature and effect of a deposit 
made under O. 21, r. 89, in Raman Adiyoty v. Kannan Nambiar', 
where pending a suit to declare that a decree obtained against 
the karnavan of a tarwad was not binding on the junior members, 
the property of the family was brought to sale and the junior mem- 
bers had. the sale set aside making the deposit required under 
O. 21, r: 89, and sued: the decree-holder for refund of the amount 
paid to him ‘after obtaining a declaration that the decree was not 
binding upon them. It was held that the payment into Court by 
the junior members must be deemed to have been made under 
‘coercion and was liable to be refunded to them. That was a case 
where the decree was got rid of by a suit brought for the purpose 
by the persons affected. In the course of my judgment I also 
expressed the view that the result must be the same where the 
decree i in execution of which the property has been sold is reversed 
in appeal. Referring to the observations of Venkatasubba Rao, J. 
cited above I observed: 

“These observations are rather widely expressed and if they were 
intended to convey the meaning that once a judgment-debtor pays the 
‘amount to set aside the sale under O. 21, r. 89, he must be deemed to have 
made the payment voluntarily even though he has preferred an appeal 
from: the deeree in question, and will be disentitled to a restitution of the 
‘amount if the decree is set aside on such appeal, I must respectfully dissent 
‘from them.” 

And I proceeded to point out that the learned Judge could not be, 
taken to have intended to lay down as a general proposition that 
in all cases a deposit made under O. 21, r. 89, should be paid. 
out, to the decree-holder irrespective of "the subsistence of the 
decree debt; for, in a later case Pappu Reddiar v. Pichu Atyar?, 
that learned J udge sitting with Abdur Rahman, J., thus explained 
and distinguished his own previous decision in Kummakutty v 
Neelakandan Nambudri : 

t “In the former case, it has been held that O. 21, r, 89, is inconsistent 
with the notion that payment can be made either under protest or coupled 


“with conditions. True, but the whole Judgment proceeds upon the footing, 
first that there was a subsisting deeree, that is, subsisting in fact and secondly, 


T. (1940) 1 M.L.J. 340: 52 L.W. 226. ` 
"9. (1938) 1 M.L.J. 829. ` ` Ye 
3, (1930) 58.M.U.J, 898: IL.L.R. 8B Mađ; 943, - am 
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these wasa devree-holder, one who really answered that description ..... Krishnan 
0.094, r. 89, assupes the existence of a ‘decree’ and of a ‘ decree- holder’, Chettiar 
an whero the very foundation is gone, namely, a subsisting * decree, it v: 
would be futile to contend that the decisions which refer to unconditional Nachimuthu 
payment can apply”. Goundar. 
In the present case the position is not essentially different. By 
* virtue of the provisions of the Madras Agriculturists’ Relief Act 
the deeree in question became liable to be scaled down and having 
regard to previous payments must be held completely satisfied and 
discharged. In other words the decree in pursuance of which the 
property was sold is gone just as if it was reversed on appeal or 
set aside in a suit brought for the purpose, and the petitioner 
can have no more right “to claim the money deposited in Court 
*under O. 21, r. 89, than a decree-holder whose decree is reversed 
on appeal or "set aside i in a suit. The deposit made by the respon- 
dent to avert the sale of his property can be considered to be no 
more voluntary than that made in Raman Adiyoti v. Kannan 
Nambiar', already referred to or in Venkatadri Appa Rao vy. 
Venkata Kutumbarao?, and cannot have the effect of rendering 
the application already filed by him for relief under the Agricul- 
turists’ Relief Act infructuous. 
It was said that the respondent could wall have applied for 
the. scaling down of the decree before the property was brought 
to sale and having allowed the sale to take place after the Act 
came into force on the footing of a subsisting decree, he should 
be held to have waived his right to relief under the Act. I fail 
to appreciate this argument. The respondent was entitled to 
appy for relief so long as the decree continued to subsist except 
in the circumstances contemplated in S. 20 of the Act, (see 
Kumaraswami Pillai v. Thirwengadatha Atyangar*), and he was 
equally entitled to avert the sale of his property by making the 
deposit. under O. 21, r. 89, before such sale was confirmed. It 
was of course open to the respondent to have applied earlier for 
sealing down the decree and if he had done so the question would 
not have arisen, but this can hardly have any bearing on the 
question which now arises for determination, and I can see no 
ground for inferring waiver in the circumstances cf the case. 
In the result the civil revision petitions are dismissed with 
costs, One advocate’s fee. 


_ K.S. ——— Petitions dismissed. 
JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' . PRESENT:—Mr. Justice Kine AND Mr. Justice HAPPELL. 


Peria Chelliah Nadar .. Prisoner* (Accused-Appellant). 

Evidence Act (I of 1872), Ss, 27, 32 and 35—Statement by accused— Chelliah 
Discovery of material objects—Confeéssion subsequently retracted—Convio~ Nadar, 
tion of accuse on such evidence—Validity—Statement made to Village In res 


Munsif—Deponent subsequently committing suicide—Admissibility of state- 
ment in evidence. 
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- - -Tho wife of the deceased made a statement to the Village Munsif that 
her husband on the day of the occurrence had found hep at a certainepface 
with the accused with whose brother she was in terms of illicit intimacy, 
that a quarrel ensued between the accused and hor husband and that ‘the 
accused had cut her husband in the abdomen with an aruval. The deponent 
committed suicide the same evening. 


Held, that the statement made by the wife of the deceased was not 
admissible in evidence under Ss. 32 or 35 of the Evidence Act. It was not 
admissible under S. 32, because the death of the deponent did not come 
into question in the Sessions case, and it was not admissible under 8. 35, 
because the statement was not an entry in a public or official register or 
record within the meaning of S. 35, 

The ground on which the information received from an accused person 
is admissible im evidence under S. 27 of the Evidence Act is that the fact 
discovered thereby is to some degree, which will vary with the circumstances 
of each case and the natura of the fact discovered, a guarantee of the truth 
of the information. Where on the basis of an alleged statement by the 
accused an aruval which was not blood-stained and a cloth, blood-stained to 
some extent, were discovered in the home of the accused, but the accused in 
his statement at the trial denied that the aruval or the cloth was his and 
stated that he knew nothing about the offence, 


Held, that in effect the case against the accused rested on a retracted 
confession which was not materially corroborated, and that the conviction of 
the accused on such evidence could not be upheld. 


Trial referred by the Additional Sessions Judge of the Court 
of Session of the Tinnevelly Division for confirmation of the 
sentence of death passed upon the said prisoner in C.C. No. 90 
of 1941, on 10th September, 1941, and appeal by the prisoner 
against the said sentence. 


C. K. Venkatanarastmham for Accused. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Judgment of the Court was delivered by 


Happell, J—The appellant has been convicted by the learned 
Additional Sessions Judge of Tinnevelly of the murder of one 
Baliah Nadar on 13th of March last, at the village of Attankarai 
and has been sentenced to death. 


The deceased Baliah Nadar was married to a woman named 
Chellammal. The evidence is that this woman was not faithful to 
him, and that she was on terms of intimacy with a certain Chinna 
Chelliah Nadar. The accused was this man’s elder brother. On 
the 13th of March, Chellammal and P.W. 6 went in the evening to 
the river in the neighbourhood of the village for water. Chellammal 
put her pot down, crossed the river and did not return. P.W. 6 
on going back to the village informed Baliah Nadar’s father 
(P.W. 5) of this and P.W. 5 sent Baliah Nadar to search for 
her. Neither Baliah Nadar nor Chellammal returned and inquiries 
made by P.W. 5 that night had no result. The next morning 
he went and made a search in the neighbourhood of the river 
and found marks of blood near a pit by the side of a brick-kiln. 
He reported this to the Village Munsif and the Village Munsif 
sent a report, to the Police. Investigation of the case was started 
on the 15th and that afternoon the accused was arrested.. Agcord- 
ing to the evidence of the Sub-Inspector of Police, who arrested 
him and of the Village Munsif (P.W. 7) and two. other witnesses 
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(P, Ws. 11 and 12), the accused after his arrest said that he would Chellich 

shoav*them where he had buried the body of Baliah Nadar, where Nadar, 

he had hidden some pambadams (ear-rings) given to him by In re. 

‘Chellammal and where he had hidden the arwval with which he aN 

had killed Baliah Nadar and the cloth which he was wearing Happel, J. 
e when he killed him. On that, according to the evidence of these 

witnesses, he did show them the place where the body was hidden. 

He gave them the ear-rings and he showed them where the aruval 

was hidden in his sister’s garden and handed him the cloth which 

was hanging on a clothes’ line in his own house. 


The learned Sessions Judge did not believe that the body had 

in fact been discovered as a result of the information given by 

“the accused and we have no doubt that in this opinion he was 
correct. The Sub-Inspector himself admitted in so many words 
that, owing to the smell, he was really aware where the body was 

as early as 12 o’elock that day although the accused was not 
arrested at the earliest until 3 o’clock in the afternoon. The 
evidence against the accused therefore, as far as his alleged state- 

ment was concerned, rested on the information which led to the 

recovery of the pampadams, the cloth and the eruval. 


This, however, was not the whole of the evidence which was 
accepted by the learned Sessions Judge as admissible against the 
accused. At about midday on the 14th, Chellammal appeared at 
her uncle’s house at the village of Mettupatti and told him what 
-had happened. Her uncle P.W. 10, then took her to Attankarai 
where she had lived with the deceased and she then made the same 
statement to her father-in-law (P.W. 5). The Village Munsif was 
sent for and she made a statement to him which he recorded in 
writing. This statement was admitted as Ex. H and in it 
‘Chellammal stated that her husband on the evening of the 18th 
had fgund her on the other side of the river with the accused 
Peria Chelliah Nadar, that a quarrel had ensued between the 
accused and her husband, and that the accused had. cut her 
husband in the abdomen with an arwval. Chellammal the same 
evening committed suicide. The learned Sessions Judge was of 
opinion that her statement was admissible under Ss. 32 and 35 
of the Evidence Act. There can be no question that the statement 
was not admissible and the learned Publie Prosecutor has not 
supported the view of the Sessions Judge. It is not admissible 
under S. 32, because the death of Chellammal did not come into 
question in the Sessions case, and it is not admissible under S. 35 
because this statement recorded by the Village Munsif and attest- 
ed by two witnesses is clearly not an entry in a public or offitial 
register or record within the meaning of S. 35 of the Evidence 
Act. 


The learned Sessions Judge founded his conviction of the 
accused largely on the statement made by Chellammal which he 
admitted, ang he has uscd the statement of the accused to the ° 
police rather to corroborate the statement of Chellammal than the 
statement of Chellammal to corroborate the statement made to 
the pdlice. It is clear that, if the learned Additional Sessions Judge 


had not admitted the statement made by Chellammal, he would r~ 
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not have convicted the-aecused. In our opinion, as the statement 
of Cheljammal is not. admissible, the conviction of the acefsed. 
cannot safely be founded on the statements alleged to have been 
made by him to the Sub-Inspector of Police and the other witnesses 
which is the only evidence that connects him in any way with the 
death of Baliah Nadar. The evidence relating to the recovery of, 
the pampadams is not relevant once the statement of Chellammal 
goes, since it is on her statement that the connection of the 
pampadams with the deceased rests. There remains the evidence 
that the cloth and the aruval were recovered on information given 
by the accused to the police and the other witnesses, It has to be 
noted that no record of the statement by the accused taken at the 
time and attested by the witnesses was filed in the Sessions Court., 
The witnesses merely gave evidence, each of them, of what the’ 
accused had said. It is true that there are no serious diserepan- 
cies in their evidence, but at the same time there is no check on 
its exact accuracy. Moreover the ground on which the informa- 
tion received from an accused person is admissible under S. 27 
of the Evidence Act is that the fact discovered thereby is to some 
degree, which will vary with the circumstances of each case and 
the nature of the fact discovered, a guarantee of the truth of the 
information. In the present case the discovery of an aruval which 
was not blood-stained, and a cloth, blood-stained indeed but to 
what extent we do. not know, from the accused’s own home does 
very little to guarantee either that the accused did make the state- 
ment alleged or that, if he did make it, it is true. The accused in 
his statement at the trial denied that the aruval or the cloth were 
his and stated. that he knew nothing about the offence. The 
position, therefore, is in effect that the case against the accused 
rests on a retracted confession which is not materially corroborat- 
ed. We do not think consequently that it is safe to convict the 
accused on his statement alone and the learned Public Prosecutor, 
agreeing that Chellammal’s statement, is not admissible Has not 
seriously , maintained that the conviction can be upheld. 


We, therefore, allow the appeal and set aside the conviction 
of the accused and direct that he be set at liberty. 
B.V.V. — Accused acquitted, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. Justice WADSWORTH AND Mr. JUSTIOR - 
PATANJALI KASTRI. 
Pachigola Satyanarayanamurthi (died) and 
Sthers .. Appellants” (1st Deft. died and L.Rs. of the 1st Deft.) 
v. 


Karatam Sathiraju and others . Respondents 
l : (Plfs. 1 to 3 and 2nd Deft), 


Madras ‘Agriculturists’ Relief Act (IV of 1938)—Mortgage “debt 
Scaling down—Before the passing of the Act purchase of fhe property by 
anothér—Mortgagor’s claim to redeem property on paying into Court scaled 
down amount—Whether proper. 





*Appeals Nos. 118 and 119 of 1939. 16th December, 1941. 
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he purchaser of a portion of a mortgaged property had been directed 
to pay? the mortgags debt but the debt remained unpaid when the Madras 
Agrviculturists’ Relief Act came into force. The mortgagor brought a suit 
for redemption claiming the benefit of the Act, after depositing in Court 
the amount which he alleged to be due under the mortgage when scaled 
down in accordance with the provisions of the Act. The Court decreed the 
*claim, negativing the contention that the debt should not be scaled down so 
far as the purchaser was concerned, he not being an “agriculturist”. 


Held, that the mortgagor was entitled to get redemption as a whole’ 


on payment of the scaled down amount. 

Marina Ammayi v. Mirza Bakhar Beg Saheb, (1941) 1 M.L.J. 547, 
relied on. 

The Court by allowing the mortgagor to redeem the mortgage as a whole 
tyas not conferring on the purchaser, a non-agriculturist, the benefit of the 
Act, as he would have to refund to his vendor the purchase money reserved 
with him which, as a result of the sealing down, he would not have to pay 
to the mortgagee. 


‘Appeals against the decrees of the. Court of the Subordinate 
Judge of Amalapuram in O.S. Nos. 25 and 26 of 1938, respect- 
ively. 

P. Satyanarayana Rao for Appellants. 


R. Venkata Rao, P. Somasundaram and P. Suryanarayana 
for Respondents. 
The Judgment of the Court was delivered by 


Patanjali Sastri, J—These appeals arise out of two suits 
brought by respondents 1 to 3 (hereinafter referred to as the 
mortgagors) for redemption of two mortgages executed by them 
in favour of the appellant. The first mortgage was for a sum of 
Rs. 10,000 and the second for Rs. 7,300, the same property, 71 
acres 40 cents of land, being mortgaged in both cases. The mort- 
gagors sold 43 acres 40 cents out of the mortgaged property to 
the fousth respondent (hereinafter referred to as the purchaser) 
for a sum of Rs. 34,488 out of which Rs. 11,694 was directed to 
be paid in full discharge of the second mortgage referred to above 
and Rs. 19,680 was to be paid in part payment of the first mort- 
gage. The purchaser, however, failed to carry out these directions 
and both the mortgage debts remained outstanding when the 
Madras Agriculturists’ Relief Act came into force. The mortga- 
gors then brought these suits for redemption of the mortgages, 
claiming the benefit of the Act as agriculturists and depositing in 
Court the amount which they alleged to be due under the 
mortgages when scaled down in accordance with the provisions of 
that Act. The Court below has passed decrees for redemption 
as prayed for in both the suits, negativing the appellant’s conten- 
tion that the debts should not be scaled down so far as the 
purchaser was concerned as the latter was not an agriculturist 
within the meaning of the Act, and the question for determination 
in these appeals is whether the decrees in question were rightly 
made. 


It is entida that the Court below was wrong in allowing 
the mortgagors to redeem the mortgages as a whole by payment 
only of the mortgage moneys as scaled down under the Act without 
providing that the properties in the hands of the purchaser should 
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be redeemed only on payment of the entire apunts due yutler 
the mortgages. It was said that otherwise the purchaser wh? is 
a non-agriculturist would be benefited by the scaling down of the 
debts, a result not contemplated by the Act. Reliance was placed 
upon the decision in Ramier v. Srinivasiah’ and in Arwmugham | 
Pillat v. Sadaswam Pulai?, as supporting this contention. These 
decisions no doubt establish that in a suit to enforce a mortgage 
brought against the mortgagor who is not an agriculturist and the 
alienee of part of the hypotheca who is an agriculturist a decree 
can be passed for the full amount due against the party who is 
a non-agriculturist while scaling down the mortgage debt as 
against the party who is an agriculturist. But they do not, in 
our opinion, assist the appellant. There it was a suit for sale and’ 
the purchaser who was an agriculturist claimed and was allowed 
the benefit of the Act, it having been held that bis liability qua 
purchaser to pay the mortgage money was a debt within the 
meaning of the Act, while as against the mortgagor who was not 
an agriculturist, a decree for the full amount of the debt was 
passed. In the present case, however, the mortgagors are agricul- 
turists and they seek to redeem the property under S. 60 of the 


Transfer of Property Act which (so far as it is material here) 
provides: 


“At any time after the principal money has become due, the mortgagor 
has a right, on payment or tender, at a proper time and place, of the mort- 
gage money, to require the mortgagee, 

(a) to deliver to the mortgagor the mortgage deed and all documents 
relating to the mortgaged property which are in the possession or power of 
the mortgagee, (b) where the mortgagee is in possession of the mortgaged 
property, to deliver possession thereof to the mortgagor, and (c) at the 
cost of the mortgagor, either to retransfer the mortgaged property to him 
or to such third person as he may direct, or to execute and (where the 
mortgage has been effected by a registered instrument) to have registered 
an acknowledgment in writing that any right in derogation of his interest 
transferred to the mortgagee has been extinguished, 

* ki * * 

Nohing in this section shall entitle a person interested in a share only 
of tbe mortgaged property to redeem his own share only, on payment of a 
proportionate part the amount remaining dug on the mortgage, except 
only where a mortgagee, or, if there are more mortgagees than one, all such 
mortgagees, has or have acquired, in whole or in part, the share of a 
mortgagor”, 


The mortgage money being liable to be scaled down under the 
Madras Agriculturists’ Relief Act, it follows from the provision 
cited above that, on payment of the scaled down amount, the 
mortgagors are entitled to call upon the mortgagee to deliver up 
the mortgage deed duly discharged or in other words to redeem 
the mortgage as a whole. This conclusion is in accord with the 
decision in Marina Ammayi v. Mirza Bakhar Beg Saheb?, which 
indeed rules this case. There a deeree for redemption of a 
mortgage was obtained by the mortgagors and transferees of 
portions of the hypotheca suing as co-plaintiffs. The mortgagors 
were and the purchasers were not, agriculturists and the question 
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arose whether the decree as a whole could be scaled down even 
as Ygainst the pyrchasers. It was held that there was nothing in 
the Act to prevent the decree being scaled down as a whdle and it 
was pointed out that the Court would not, by so scaling down the 
decree, be benefiting the non-agriculturist purchaser as the latter 
might have to refund the portion of the purchase money which, 
as a result of the scaling down, he would not have to pay to the 
mortgagee. The position here is, in our opinion, very similar. As 
between the mortgagors who sold a portion of the hypotheca under 
Ex. II and the purchaser, the sale was free from the encumbrances 
except to the extent of the balance due under the first morigage 
after deducting the sum of Rs. 19,680, which the purchaser was 
directed to pay towards that mortgage. The position therefore 
“is that the amount of Rs. 34,488, in the hands of the purchaser 
really represents part of the purchase money retained by him for 
payment to the appellant mortgagee (see S. 55 (5) (6) of the 
Transfer of Property Act), and if the purchaser did not have 
to pay the. full amount thus reserved with him owing to the 
mortgage debts being scaled down at the instance of the mortga- 
gors, he would be liable to return to the latter the portion of the 
` purchase money remaining unpaid (see Raghwnathachariar v. 
Sadagopachariar'). This, in effect, is admitted by the purchaser 
in the written statements which he filed in the suits wherein he 
supported the allegations in the plaint that part of the purchase 
money was kept in deposit with him for the benefit of the mortga- 
gors for payment to the appellant on their behalf. It is therefore 
not correct to say, as was argued for the appellant, that the Court 
by allowing the mortgagors to redeem the mortgages as a whole 
was conferring a benefit upon a non-agriculturist contrary to the 
intendment of the Madras Agriculturists’ Relief Act. On the other 
hand, if the purchaser in such circumstances is made to pay the 
entire sum reserved with him for payment under the sale deed 
which was executed before the passing of the said Act, the mortga- 
gors would stand ultimately deprived of the benefit which as 
agriculturists they are undoubtedly entitled to claim under the 
Act. 

It was then said that the purchaser having agreed with the 
appellant to pay the amounts which he retained out of the 
purchase money, decrees should have been passed against him 
personally for such amounts in these suits without driving the 
appellant to another suit for the enforcement of such liability. 
The allegations made in this behalf in the appellant’s written 
statement are by no means clear. What appears to have been 
pleaded is that even before the sale deed was executed, there was 
an arrangement between the mortgagors, the purchaser, and the 
appellant whereby the mortgagors ceased to be liable under the 
mortgage and the purchaser bound himself to pay the sums 
retained by him to the appellant, who, for his part, undertook to 
release the properties purchased on such payment. This plea is 
quite contrary to the recitals in the sale deed (Ex. IL), which 
clearly contemplate the continuance of the mortgagors’ liability 
and was indeed not put forward in that form before us by the 
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_ learned counsel for the appellant who merely suggested a new 
promise made by the purchaser to the appellant involving peusfnal 
liability to pay the sums specified “im the sale deed. The Court 
below has not gone into this question as in its view such an agree- 
ment even if true would give rise to a separate cause of action 

' against the, purchaser on which no decree could be passed in 
favour of the appellant in these suits for redemption brought 
against both of them. We are inclined to agree with this view 
and accordingly leave the question open for determination in other 
proceedings. 

In the result, the appeals fail and are dismissed. The appel- 
lant will pay the costs of the mortgagors and the purchaser, one 


set for each in each of the appeals except the fees for the advocate, 


which will be paid only in A.S. No. 118 of 1939. 
K.C.. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JustTICE WADSWORTH AND Mr. JUSTICE 
PATANJALI SASTRI. 
K. M. N. S. P. Nachiappa Chettiar (dead) 


and others .. Appellants* (Defendants) 
v. 3 
A. K. A. Ramachandra Reddiar and others .. Respondents 


(Plf. and Defts.). 

Madras Agriculturists’ Reef Act (IV of 1938)—Mortgage debt scaled 

down at the instance of mortgagor—Mortgaged property purchased subject 
to a mortgage—Eatent of liability. 


Where a mortgage debt is liable to be scaled down at the instance of 
the mortgagor who is an agriculturist and claims the benefits of the Agricul- 
turists’ Relief Act, the mortgaged properties purchased by strange.s subject 
to such mortgage could be proceeded against only for the sealed down 
amount and no more, though the purchasers themselves are not agriculturists. 


Arunachalam v. Seetharam, (1941) 1 M.L.J. ‘561: I.L.R. (1941) 
Mad. 930, Marina Ammayi v. Mirza Bakhar Beg Saheb, (1941) 1 M.L.J. 
547 and Pachigola Satyanarayanamartht v. Karatam Sathiraju, (1942) 1 
M.L.J. 506, applied. 

Ramier v. Srinivasiah, (1940) 2 M.L.J. 872: I.L.R. (1941) Mad. 336, 
explained. 

Appeals against the preliminary decree of the Court of the 
Subordinate Judge of Madura, dated 13th September, 1937, and 
made in O.S. No. 20 of 1936, etc. 

T. M. Krishnaswami Atyar and N. Swaramakrishna Aiyar 
for Appellants. 

The Advocate-General (Sir A. Krishnaswami Amar), K. 
Rejah Aiyar, V. Seshadri, K. 8. Venkatarama Atyar, T. S. Ven- 
katarama Avyar and P. V. Subramaniam for Respondents. 

The Judgment of the Court was delivered by 

Patanjali Sastri, J. i 

[After dealing with Appeals Nos. 23 and 24 of 1988, His 
Lordship proceeded :] 

It remains’ only to deal with Appeal No. 295 of 
1939 and ©.R.P. No. 1857 of 1939, which, as stated 

*Appeals Nos, 23 and 24 of 1938, 295 of 1939 and 


C.R.P. No. 1857 of 1939. 3rd February, 1942, 
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already, have been preferred by defendants 5 to 8. These defen-  Nachiappa 
daæt$ are admittedly not agriculturists within the meaning of the Chettiar 
Madras Act IV of 1938, and cannot, therefore put forward any Aami 

claim under that Act to have the mortgage debt scaled down. But Reddjan 

these defendants contend that if the debt is sealed down at the 
* instance of the mortgagor who is an agriculturist and claims the Patanjali 

benefits of the Act, the properties purchased by these defendants Sastri, J. 

subject to the suit mortgage could be proceeded against. only for 

the scaled down amount and no more, under the general law relat- 

ing to mortgages. This contention is supported by the decision 

reported in Arunachalam v. Seetharami, to which one of us was a 

party. The same principle was also applied in Marina Ammayi 
ev. Mirza Bakhar Beg Saheb?, and Pachigola Satyanara- 

yanamurthi v. Karatam Sathiraju®, Appeal Nos. 118 and 

119 of 1939, which arose out of suits for redemption. 

Our attention was drawn to certain observations in Ramier 

v. Srinivasiah*, as being in conflict with the view expressed in the 

decisions referred to above. In that case which was the converse 

of the present, the mortgagor was a non-agriculturist and a puisne 

mortgagee who was an agriculturist claimed the benefit of the Act. 

It was argued on behalf of the mortgagee that, as the scaling down 

of the decree at the instance of the puisne mortgagee (who accord- 

ing to earlier decisions was a debtor within the meaning of the 

Act) would result in benefiting the non-agriculturist mortgagor 

contrary to the intendment of the Act; no relief ‘should be given 

to the applicant although he was an agriculturist. This conten- 

tion was negatived and the observations in the judgment even if 

a little too widely expressed must be understood with reference 

to the particular situation there dealt with and not as laying down 

any general proposition applicable to different facts. 


In the result Appeals Nos. 23 and 24 of 1938, are dismissed 
with eésts and Appeal No. 295 of 1939 is allowed with costs here 
and below. C.R.P. No. 1857 of 1939, which was filed only in 
the alternative is dismissed without costs. 

The advocates’ fee in A.S. No. 24, will be calculated on the 
value of the decree as sealed down in the lower Court. 


K.S. Appeal No. 295 of 1939 allowed 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR, Justice VENKATARAMANA Rao. 


Suragouni Vemanna .. Appellant® (PUf.) 
v. 


Thunga Sanjeeva Reddi and another .. Respondents (Defts.). Vimana 
Provincial Insolvency Aot (V of 1920), Ss. 38 and 39—Composition, ay 
arrangement—List of creditors containing plaintifs name—Creditor not Sanjeeva 
proving his debt—Whether bound by composition. Reddi. 

pal teeming O etching i i citi ip eimai $ 
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On 4th February, 1935, a debtor (the first defendant) applied to be 
adjudicated an insolvent and in the list of his debts the guit promissory Rote 
had been fneluded, On 10th February, 1935, the promissory note was astign- 
ed by the promisee (the second defendant) to the plaintiff. On 27th July, 
1935, an application was made to the Court to consider a proposal for com- 
position of the debts. Notice was issued to the second defendant and the 
assignee was also aware of the pendency of the said application, but neither e 
of them took any steps in regard to it. On 4th April, 1936, the conditions 
laid down in S. 38 of the Provincial Insolvency Act having been complied 
with, the composition was accepted by the Court and the adjudication was 
annulled under S. 39. The plaintiff filed his suit on the piomissory note 
on 7th July, 1936. On the question whether the order approving the composi- 
tion binds the plaintiff and is a bar to the maintenance of the suit, 

Held: The insolvency law being merely an administrative or adjectival 
law. S. 39, which deals essentially with procedure as amended in, 1935, will, 
apply to proceedings pending at the time of the amendment and the plaintiff 
will be bound by an order under the amended section, 

The object of the Legislature being to rectify the omission to bring 
S. 39, into line with the provisions of the English Bankruptcy Act and the 
Presidency Towns Insolvency Act by providing that the effect of approval 
by the Court of a composition is that it is binding on all the creditors, the 
amended section should be deemed to have retrospective operation, 

Held further: Since the name of the second defendant and the debt 
due to him were entered in the schedule framed in accordance with S. 33, 
in spite of the creditor having omitted to tender formal proof of his debt, 
the plaintiff must be held bound by the composition even if S. 39, as it 
stood before it was amended should govern his right. 


Appeal against the decree of the District Court of Cuddapah 
in A.S. No. 22 of 1987, preferred against the decree of the Court 
of the District Munsif of Cuddapah, in O.S. No. 177 of 1936. 


8. Rajagopalachari for Appellant. 


K. Krishnaswami Atyangar for Respondents. 
The Court delivered the following 


JUDGMENT.—This second appeal arises out of a suit to fecover 
a sum of Rs. 850 due under a promissory note, dated 21st August, 
1932, executed by the first defendant in favour of the second 
defendant who assigned it to the plaintiff on 10th February, 1935. 
On the date of the assignment there was an application te 
adjudge the first defendant an insolvent. That application was 
filed by the first defendant himself on 4th February, 1935, and in 
the list of debts which he showed as owing by him he specified 
the amount due under the said promissory note as one of the 
debts. On the 27th July, 1935, an application was made to the 
Court to consider a proposal for composition of the debts. A 
noice was issued to the second defendant, who received it on 
the 9th of September, 1935. The present plaintiff also was aware 
of the said notice and the fact of the said application being pend- 
ing. But neither the second defendant nor the plaintiff took 
any steps in regard thereto. That petition came on for hearing 
on 29th February, 1936, when the Court adjourned it to 14th 
March, 1936, for deposit of certain amounts into, Court. This 
was accordingly done and as the conditions laid down in S. 38 
of the Provincial Insolvency Act were complied with, the Court 
accepted the composition on 4th April, 1936, and annulltd the 
adjudication -under S. 39 of the Act. The present suit has been 
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hei on Tih July, 1936, for recovery of the debt. Both the lower * Vemanna 
Cdusts have takgn the view that the order approving the composi- Ka 
tion binds the plaintiffs and is a bar to the maintenarfce of the Rae 


suit. This view is canvassed by the plaintiff-appellant. Both the 
lower Courts in support of their decision relied on the language 
of S. 39 of the Act which provides that the composition shall 
be binding on all the creditors so far as it relates to any debts 
duc to them from the debtor and provable under the Provincial 
Insolvency Act. The contention of the plaintiff-appellart is that 
when the application for composition was filed, S. 39 
of the Provincial Insolvency Act, as it then stood, pro- 
vided that the composition shall be binding on all the 
ereditors entered in the schedule prepared under S. 33 of the Act 
that S. 39 was amended by Act X of 1935, that his rights should 
be governed by the law as it stood before the amendment and 
that therefore since he had not proved his debt, his right of action 
to sue the insolvent on the insolvency being annulled remained 
unaffected by the amendment of the section. ‘The question is whether 
this ‘contention is tenable. As observed by Sen, J., in Anand 
Prakash v. Narain Dast, the insolvency law is merely an adminis- 
trative or adjectival law. The object of the law is to provide equal 
distribution of the insolvent’s property among all the ereditors 
aud to prevent an undue advantage being taken by any creditor 
to the detriment of other creditors. Therefore when the first 
defendant was adjudged insolvent all remedies which the second 
defendant and the plaintiff had in respect of the debt due by the 
insolvent became subject to the provisions of the Provincial Insol- 
vency Act. His right was therefore to receive a pro rata distri- 
bution of the proceeds of the insolvent’s property equally with 
the other creditors of the insolvent. S. 33 of the Act enjoins 
upon every creditor to tender proof of his debt by producing 
evidence of the amount and particulars thereof. A duty is cast 
on the Court to determine the persons who have proved themselves 
to be creditors of the insolvent and frame a schcdule of such 


_ persons and debts. Until the discharge of the insolvent he can 


tender proof of his debt and the Court can enter his name in 
the schedule to enable him to obtain the benefits under the Act. 
If he omits to do so, he loses his right to share in the rateable 
distribution and if the insolvent obtains an order of discharge, his 
remedy is completely lost. The Act also provides a method by 
which the insolvent can obtain a release from the debts by com- 
pounding his debts and making a proposal for composition in 
respect thereof. A creditor is entitled to get the benefit of that 
composition, if the composition is approved by the Court. After 
adjudication a debtor cannot settle privately with his creditors 
but is obliged to follow the procedure prescribed by the Act, and 
the Act prescribes what procedure should be followed when an 
application is made by the insolvent for the compounding of his 
debts and that procedure is prescribed by Ss. 88 and 39 of the 
Act. S. 389 of the Act, before the amendment, ran thus: 


‘(If the Court approves the proposal, the terms shall be embodied in 
an order of the Court, and the Court shall frame a schedule in accordanca 


1. (1989) I.L.R. 58 All. 239 at 245 (T.B). 
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Vemcank ° with the provisions of S. 33, the order of adjudication shall be annulled, 
a and the provisions of S. 37 shall apply, and the composition or scheme,sfall 
Sanjeeta be binding*on all the creditors entered in the said schedule so far as relætos 
Reddi. to any debts entered therein”. 


It will be seen from this section that after the Court has approved 
the proposal it was required to embody the terms of the proposal 
in the order and also to frame a schedule in accordance with the 
provisions of S. 33 and annul the order of adjudication. As has 
already been pointed out, what the Court should do under S. 33 
is to frame a schedule of creditors who have proved their debts 
in accordance with the provisions of the Act. The effect of the 
order is stated to be that the composition scheme shall be binding 
on all the creditors entered in the said schedule so far as it relates 
to any debts entered therein. There was a conflict of view in 
regard to the operaticn of the order under S. 389, before it was 
amended. In Kamireddi Timmappa v. Devasi Harpal', Wallace, 
and Tiruvenkatachariar, JJ., took the view that once a proposal 
was acceptcd by the Court and the terms were embodied in an 
order of Court, it would be binding on all the creditors whether 
they had proved their debt or not and whether their debts were 
included in the schedule framed under S. 33 or not. In doing so 
they dissented also from a decision of the Lahore High Court in 
Khahil-ul-Rahman v. Ram Sarup®, which took the view that a 
ereditor.who has not proved his debt and ignored the insolvency 
proceedings was not bound by, the composition and that he, 
on annulment of the adjudication could sue the insolvent for 
recovery of his debt. But the view taken in Kamireddi Tim- 
mappa v. Devasi Harpal, was dissented from in Gopalu Pillai v. 
Kothandarama Anjar, by Ramesam and Cornish, JJ. They 
expressed their agreement with the view in Kaltl-ul-Rahman v. 
Ram Sarup?, and held that the creditor in the case with which 
they were dealing was not precluded from filing a suit, remarking 
“the Court not having prepared a schedule as required by &. 39, 
that section strictly does not apply’’. Their view was followed 
by Beasley, C.J., in Thangeswara Chettiar v. Ramamurti Chetti* 


and K. S. Menon, J., in Govindaswami Mudaliar v. Appu Muda- | 


liar5. If I may say so with respect, this view is in consonance 
with the plain language of the section. If in the schedule framed 
under S. 33 a creditor’s name is entered in the said schedule, it 
will be binding on him so far as his debt is concerned. What is 
required under the section is that there must be an entry of the 
name of the creditor and the debt due to him in the said schedule. 
The contention of the appellant is that since he has not proved his 


debt, he will not be bound by the order passed under that section.. 


The question is whether this contention is tenable. 

A few facts are necessary to be stated to appreciate this con- 
tention. In this case a schedule was prepared in accordance with 
S. 33 of the Act, as will appear from the report showing the 
amount claimed by each creditor and admitted by him. Though the 


1. (1928) 56 M.L.J. 458, ° 
2. (1926) 95 I.C. 204. 

3. (1934) 67 M.L.J. 843: I.L.R. 57 Mad. 1082. 

4. (1934) 42 L.W. 399, | 

5. (1985) 48 L.W. 333. 
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second defendant has not proved his debt, still the amount 
dyee to him ,was shown and admitted by the Official 
Receiver and his report was considered by the Court before the 
final order was passed and the schcdule was accepted by the Court. 
There was in effect a compliance with the procedure prescribed 
under S. 39, in that a schedule was framed in accordance with the 
provisions of S. 33. According to the plain language of S. 39 
since the name of the second defendant and the debt due to him 
are entered in that schedule the composition will be binding on 
him. But what is contended is that that schedule is not a schedule 
which will be valid and binding on him because he has not proved 
his debt. Under S. 33, it is obligatory on a creditor to tender 
. proof of his debt and if he omits to do so, the Court may ignore 
him till he takes steps to comply with the provisions of the Act to 
get his debt admitted in the schedule. But there is nothing to 
prevent the Court from admitting the debt relying on the admis- 
sion of the insolvent in his petition or on any other evidence before 
it and entering his name in the schedule. Robson in his book on 
Bankruptey dealing with proof of debts under the Bankruptcy 
Act of 1883, where the provisions regarding proof of debts are 
similar to those in Act V of 1920 points out that proof may be 
dispensed with if the Court is of opinion that the debt has been 
otherwise sufficiently established (vide 1894 edition, p. 229). In 
this case all the creditors excepting the second defendant who was 
ex parte signified their assent to the composition. In addition to 
the admission of the debt in the insolvency petition, the insolvent 
also admitted the debt and mentioned the amount owing to him in 
his application for composition. The other creditors did not raise 
any objection in regard to the genuineness of this debt or otherwise. 
The Court before passing the final order approving the composi- 
tion and annulling the order of adjudication directed that the 
dividend due and payable to the second defendant in pursuance 
of the composition should be deposited into Court and such a 
deposit was made. Therefore; though no formal proof was tender- 
ed by the plaintiff, the debt must be deemed to have been proved 
and admitted by the Court. It is only on that basis a dividend 
was declared in his favour. It seems to me therefore that even 
if S. 39, as it stood before it was amended should govern the 
right of the plaintiff, he must be held to be bound by the composi- 
tion having regard to the fact that his name was entered in the 
schedule prepared under S. 33. 


I shall also consider whether the amended section should not 
be held applicable to the plaintiff. The contention of the plaiptiff 
is that he has a vested right to file a suit against the insolvent on 
the annulment of the order of adjudication and that right of 
action has not been taken away by the amendment and retrospec- 
tive, operation cannot be given to the enactment since it affects 
a right of action which accrued to him under the old S. 39. The 
question is whether this contention is tenable. Ss. 88 and 39 of 
the Act deaf essentially with procedure and prescribe what proce 
dure the Court should follow when an application for composition 
is presented to it. It is a well settled rule of law that statutes 
concerned with judicial procedure unless such operation be 


e ® 
Vemanna 


V. 
Sanjeeva 
Reddi. 


~> 
e 


Vemfnna ° 


v. 
Sanjeeya 
Reddi. 


¿516 THE MADRAS LAW JOURNAL REPORTS. [1942 


excluded affect judicial proceedings pending at the time sul 
statutes come into force (vide Gangaram v. Punamchan Nagitu- 
rami), axd no litigant has got a vested right in’ procedure. ‘As 
pointed out in Attorney-General v. Sillem?. 


‘í The right of the suitor is to bring the action, and to have it conducted 
in the way and according to the practice of the Court in which he brings 


it and if any Act of Parliament, or any rule founded on the authority of 


the Act of Parliament, alters the mode of procedure, then he has a right to 
have it conducted in that altered mode. That, therefore, takes away nothing. 
The right of action does not constitute a title to keep all the consequences 
of the right as they were before. It gives the right to have the action 
conducted according to the rules then in force with respect to procedure”, 


Therefore when an application for composition was presented on 


the 27th July, neither the debtor nor the creditor had a vested , 


right to have that proceeding conducted in any particular mode. 
When the Legislature chooses to alter the procedure, both the 
debtor and the creditor must be held bound by it. S. 39, itself 
does not confer any right of action; nor when the application for 
composition was presented on the 27th July, did any right accrue 
to any creditor. A creditor who chooses not to prove his debt 
may expect that if an order as contemplated by S. 39, as it then 
stood were to be passed, he would not be precluded from filing a 
suit against the insolvent debtor. It is a privilege which he may 
obtain in a certain contingency. There cannot be said to be a 
taking away of any right vested or accrued in him. In Abbott v. 
The Minister for Lands, the Lord Chancellor pointed out that a 
mere right existing at the date of a repealing statute to take 
advantage of the provisions of the statute repealed is not a right 
accrued within the meaning of a saving clause, which saved all 
rights accrued under or by virtue of the said repealed statute. 
Therefore it seems to me that since the enactment deals only with 
the procedure, the amended section will apply to the proceeding 
then pending. By the amendment, the Court was velieved of the 
obligation to frame a schedule in accordance with S. 33.° The 
plaintiff must be deemed to be bound by an order under the amend- 
ed section: Even if I am not correct in this view, I am of the 
opinion that the object of the Legislature was to make the enact- 
ment retrospective. Under S. 38, which has not heen amended, 
when a proposal for composition is made to a Court, a notice is 
issued to all the creditors and that proposal had to be considered 
by all the creditors and must be accepted by a majority which is 
prescribed under Cl. (2). If such a majority of the creditors 
accept the proposal, Cl. (2), provides that the proposal should be 
deemed to be duly accepted by the creditors whether they assent- 
ed to the proposal or not, and the Court considers the proposal 
not in the interests of the creditors only who have proved their 
debts but in the interests of all the ereditors and only when it is 
of opinion that it is beneficial to the general body cf creditors 
that it accords sanction to the proposal. On the acceptance of the 
preposal by the Court, it does not become functus officio, but 


* retains control to see that the composition is given effect to and 


1. (1896) I.L.R. 21 Bom. 822 at 826, 
2. (1864) 10 H.L.C. 704: 11 E.R. 1200. . 
3. (1895) A.C. 425. 
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S9 40, distinctly, provides that if it finds that a debtor is not bona 
fide with reference thereto, it can re-adjudge the debtor’ insolvent 
and annul the composition. When once the Court passes an order 
under S. 39, the legal effect must be that it should be binding on 
all the creditors because &. 38 (2), says the composition must be 
deemed to be accepted by all the creditors. The corresponding 
provisions of the English Bankruptcy Act and the Presidency 
Towns Insolvency Act distinctly provide that the effect of appro- 
val by the Court of the composition is that it is binding on all the 
ereditors. In enacting Act V of 1920, there was an inadvertent 
omission to bring that section into line with the English Bank- 
ruptey Act on which Act III of 1909 and Act V of 1920 were 
based. Mulla in his book on ‘‘Law of Insolvency’’ observes thus 
at page 254: 

“Under the Provincial Insolvency Act, 1907, an order of discharge 
released the insolvent from ‘all debts entered in the schedule’ and it was 
therefore appropriate that in the case of a composition also the debts to be 
barred should be the debts entered in the schedule prepaied by the Court 
under S. 27 (7) of that Act. Under the Act of 1920, an order of discharge 
releases the insolvent from ‘all debts provable under the Act’. It looks as 
if the Legislature while enlarging the operation of an order of discharge 
under the Act of 1920, lost sight of the provisions of S. 39 of the Act of 
192077. - 

The object of the Legislature was to bring S. 39 into line 
with the provisions of the English Bankruptcy Act and the Presi- 
dency Towns Insolvency Act by rectifying the obvious omission. 
In view of the declared policy of the Act that no creditor should 
be given undue advantage and the debtor should not be harassed 
once the composition is accepted, it seems to me that the Legisla- 
ture intended the section to be retrospective and it should apply to 
pending proceedings. I am therefore of the opinion that the 
decree passed by both the lower Courts is correct. 


In the result this appeal is dismissed with costs. 
Leave to appeal refused. . 


K.C. ——_- . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Horw. . 
Muthandi alias Periakaruppan Ambalam and i 
others .. Appellants* (Accused-Prisoners). 


Evidence Act (I of 1872), Ss. 24 and 27-—Confessional statement of 
aecused—Discovery of material object—How far statement can be taken 
into account—Admisstbility of confession as against co-accused—Rule regard- 
ing—Other substantial evidence necessary. 

In the case of a confessional statement of an accused person only such 
portions of the confession as lead to the discovery of some fact material 
to the case can be admitted. It need not, however, be stiictly confined to 
that part of it which deals with the article found, The portion referring to 
the attendant circumstances leading to the discovery of the article may be 
taken into account. 


It is generally stated as a rule that the confessional statement of an 
accused person cannot be acted upon as against other accused persons unless 
corroborated in material particulars so far as it concerns them, This way of 
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putting the legal position is not, however, very accurate, It is not that the 
confession gf one accused must be corroborated by other sevidence befP eit 
ean be accepted against a co-accused, but rather there must be a basis of 
substantial evidence to which the confessional statement may be added. If 
there is substantial evidence against the accused and there remains some 
lingering doubt the confession of the accused may be taken into account 
to set that little doubt at rest. 


Appeal against the order of the Assistant Sessions Judge of 
the Court of Session of the Madura Division at Dindigul in C.C. 
No. 104 of 1941. 


J. S. Vedamanikkam for Appellants. 
The Public Prosecutor (V. L. Ethtraj) for the Crown. 
The Court delivered the following 


JupemEent.—The five appellants were convicted by the Assis- 
tant Sessions Judge of Madura of an offence punishable under 
Ss. 457 and 395, Indian Penal Code and sentenced to five years’ 
rigorous imprisonment and ordered to report all changes of resi- 
dence to the police for two years after release. 


The aceused were tried by Jury and the verdict was unani- 
mous. There are however one or two directions in the charge 
which are open to criticism. The most important defect in the 
charge is that the learned Assistant Sessions Judge has admitted 
the ‘whole of the confessional statement of the first accused with- 
out criticism or question. Only such portions of a confession as 
lead to the discovery of some fact material to the case can be 
admitted. What was discovered as a result of the confession of 
the first accused was a thali kodi wrapped up with a piece of 
charcoal in a piece of rag. The confession need not however be 
confined merely to that part of it which deals with the thali kodt. 
We have to know from the portions admitted that the thali kodi 
which the first accused disposed of and which was found sas a 
result of his confession was the thali kodi of the complainant. 
The only way in which the thali kodi recovered by the aceused 
as a result of his confession can be identified with the thali kodi 
of the complainant is by admitting that portion of the confession 
which says that the accused entered the house of the complainant 
and took a thali kodi from somewhere. Excluding all that is not 
absolutely necessary for the purpose of identification of the thali 
kodi or which relates to the disposal of the thali kodi, we arrive at 
the following as the admissible portion of the first accused’s 
confession : 

“I and Guruswami (second accused) .. . . came to the roof of the 
Aiyangar’s house along the upstairs and I and Guruswami got down... 
Four women were lying in that nadai, The woman who was lying to tho 
west among them, was wearing plenty of jewels. I removed the thali kod: 
by unscrewing the screw .... Perumal (fifth accused) gave a torn piece of 
female cloth which he had tied in his waist. I tied the pieces of charcoal 
in it as also the jewel, placed in a small broken chunam pot of the house of 


*Oomayan, and I buried it underneath a cattle trough of the house of 


Oomayan”. 

Two other parts of the charge which can be eriticised—but not 
very seriously—are those found in paragraphs 17 and 22. “The 
learned Assistant, Sessions Judge says 
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“The confessional statement of the first accused (Ex. H) may be taken 
info ponsideration pot only against himself but also against accused 2 to 5. 
Bift so far as they are concerned, its evidentiary value is very poor; for the 
statement is not one made on oath, and the author has not been subjected 
to cross examination. Such a statement cannot be acted upon as against the 
others unless corroborated in material particulats so far as it concerns them, 
This means that even if you accept the first aceused’s confessional statement 
at its face value as against him, you cannot act on it as against accused 
2 to 5 unless you are satisfied that it receives corroboration from material 
facts proved against them”, 


This way of putting the case is perhaps not very inaccurate; but 
it rather puts the cart before the horse. It is not that the con- 
fession of one accused must be corroborated by other evidence 
before it can be accepted against a co-accused; but rather there 
must be a basis of substantial evidence to which the confessional 
statement may be added. If there is substantial evidence against 
the accused and there remains some lingering doubt, the confes- 
sion of the accused may be taken into account to set that little 
doubt at rest. Much the same criticism may be made of para- 
graph 22 of the charge where the learned Assistant Sessions Judge 
says, 

“These recoveries of rags from the houses of the fourth accused and the 
fifth aecused are the only evidence by which the prosecution seeks to corro- 
borate Ex. H in so far as those accused are concerned. Whether they would 


amount to material corroboration and whether you would therefore act on 
Ex. H as against them, it is for you to decide’’, 


If we accept only that portion of the charge which I have indi- 
cated above, the only evidence against the fourth accused is that 
some pieces of rags were found in his house; and there is no part 
of the confessional statement that can be taken into account 
against him. There is the same evidence against the fifth accused. 
In the portion that I have considered admissible from the first 
accuséd’s statement there is a mention of the fifth accused; for 
he gave a piece of sari to the first accused in which were tied 
pieces of charcoal and the jewel; but there is nothing in that part 
of the statement which connects the fifth accused with the crime, 
or even suggests that he knew that the jewel belonged to the com- 
plainant or was in any way connected with any offence. The mere 
discovery of bits of cloth in the houses of the fourth and fifth 
accused is not sufficient to warrant their conviction. The appeal 
has therefore to be allowed as far as they are concerned and their 
convictions set aside entirely. 


The second and third accused made statements that their 
share of the spoil was to be found at such and such places, and 
upon going to the places indicated, articles were found which 
had been taken from the house of the complainant at the time of 
the house-breaking. That is sufficient to bring home to them the 
eharge of house-breaking. But if we limit the confession to the 
portion I have indicated, there is no reason to think that the 
offence of dacoity was committed; for no witness saw five persons. 


. The case of dacoity rests entirely on the confession of the first 


accused. Accused 1 to 3 did however commit the offences of house- 
breaking by night and robbery. 
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Although the sentences are not excessive even for offenges 
of house-breaking and robbery, I. think the sentences shou! be 
reduced, inasmuch as the learned Assistant Sessions Judge would 
not presumably have given the appellants quite such heavy sen- 
tences had he found them guilty under Ss. 457 and 392, Indian. 
Penal Code. The convictions of appellants 1 to 3 will therefore 
be modified as indicated above and their sentences reduced from 
five years’ rigorous imprisonment to four years’ rigorous impri- 
sonment. The order under S. 565, Criminal Procedure Ccde, will 
stand as against the three accused. 


B.V.V. ; Conviction and sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice HORWILL, 
K. K. Subbier .. Petitioner? RETEA 


V. 
K. M. S. Lakshmana Aiyar and others .. Respondents 
(Accused 1 and 3 to 6). 
Companies Act (VII of 1913), S. 86 (d)—Sanction of loan to a director 
for a period of one year—Complainant moving other directors to cancel the 
earlier resolution—Refusal by them and complaint against refusal—Validity 
—Acquittal of accused without examining witnesses improper, 


A loan to a director of a company in contravention of S. 86 (d) of 
the Companies Act having been sanctioned, when the attention of the 
directors is subsequently drawn to that fact they should take steps at once 
to terminate the illegal loan. Refusal to do so is improper. 


The Code of Criminal Procedure makes no provision for the acquittal 
of accused persons without examining’ witnesses, 


Petition under Ss. 485 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to»revise 
the order of: the Court of Session of Madura Division, dated 7th 
July, 1941 and made in Crl.R.P. No. 8 of 1941, presented to 
revise the judgment of the Court of the City First Class Magis: 
trate, Madura, m C.C. No. 24 of 1941. 


P. S. Sarangapant for Petitioner. 


V. T. Rangaswami Atyangar, K. 8. Sankara Aiyar, O. V. 
Baluswami and V. Sundaresan for Respondents. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 9 

e Orper.—A sabha of the Sourashtra community was register- 

ed as a society. In contravention of the provisions of S. 86 (d) 
of the Companies Act, the directors sanctioned a loan to the 
second accused—who was a director—for a period of one year. 
Before that year had terminated, the present complainant, who 
is one of the directors, moved his fellow-directors to cance! the 
earlier resolution. They refused to do this and_resplved that as 
the year for which the loan was made had not:then elapsed, they 
St a eS ne 

*Orl. B.C. No. 831 of 1941. 19th November, 1941. 

(Crl.R.P. No. 781 of 1941). 
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would not interfere. .The*complainant thereupon filed a com- Subbier 


plait in the Cort of the City First Class Magistrate of Madura 2, 
under 8. 86 (d) of the Companies Act against the present direc- Lakshmana 
tors, .who, were parties to the second resolution. The Magistrate Alyar. 
‘summoned witnesses, but “before he had taken their evidence he 

* acquitted all the aceused on a reading of the complaint; for he 
was of opinion that no offence had been committed by the present 
directors in passing the second resolution. The offence was com- 
mitted when the loan was made as a result of the resolution passed 
in 1939 and the persons who were guilty of the offence were 
those who were parties to the first resolution. 


s The complainant approached the Sessions Judge who has 
referred the matter to this Court; expressing the opinion that the 
second accused was guilty of abetting the offence by receiving the 
loan himself. 


The complainant has also filed a revision -petition in this 
Court against the acquittal of the first accused, who is said to have 
been a party to the first resolution . 


It appears that the Registrar of Joint Stock Companies was 
approached in this matter; but he refused to intervene and refer- 
red the complainant to a Criminal Court. There can be no 
doubt that the parties to both the resolutions acted wrongly. 
There was undoubtedly a contravention of the provisions of 
S. 86 (d) of the Companies Act in sanctioning a loan to a director 
and when the attention of the directors on the second occasion 
was drawn to this, they should have taken steps at once to see 
that the illegal loan was terminated. Even if the complainant 
was prompted by personal motives, he was justified in his conduet. 
I also think that the Registrar of Joint Stock Companies should 
have taken action in the matter ard at least have told the directors 
that tkey should see that such an illegality was not committed 
again and that they should take steps to end it. However, I do 
not think that it is necessary to intervene in this matter at the 
instance of a private party and to punish various accused for some- 
thing that was done in 1939, especially as the loan has been repaid 
and no fresh breach under this section seems to have been 
eommitted . 


. It is contended that the City, Magistrate acted illegally in 
aequitting the accused without hearing the complainant’s evi- 
dence. I have not thought it necessary to examine the authorities 
bearing on that point; but it may be pointed out that the Code 
of Criminal Procedure makes no provision for the acquittal vf 
accused persons without examining witnesses. Lakshmana Rao, J., 
condemned the practice in In re Varadarajulu Naidu’. 


The petitions are dismissed. 


KC. ° a=. O Petitions dismissed. 
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IN THE HIGH COURT. OF. JUDICATURE AT MADRAS.. 
‘se ; * PRESENT Mr.: Justice VENKATARAMANA ` Rao. e. 


Titor. Nafaraja ‘Dikshithar ` by next friend and 
‘mother oo .. Appellant? (Pliinsif’ 


3 : e 
Mahaganapathi Dikshithar and another . Baida: (Defts. ). 
Hindu ta — Join family—Montgage of family property to raise fund 


for second marriage of minor coparcener—Not binding on the family.. 


‘Tyo Brahmin brothers, x and Y aged about 13 and 9 years rospectively 

constituted a joint family and their mother executed a usufructuary mortgage 
with a lease ‘back of the family property for meeting the expenses of 
the second marriage of X, who had become a widower. In a suit for eject* 
ment by the mortgagee-lessor, X and Y contended that the mortgage and 
lease were not binding on the family. 
. Held: Apart from usage the marriage of a minor boy is not sanctioned 
by the Shastras. There can, be no justification for the second marriage of a 
minor as even: in the ‘ease of an adult it can be construed not to be am 
obligation. 

Accordingly - the expenses incurred for: such a second marriage cannot be 
held to be for a legitimate family purpose which can make the mortgage 
binding on the ‘family.’ 

X having obtained. the Benefit by reason of his second’ marriage is bound 
by the mortgage. A 


; Appeal against the: ae of the Court of the Subordinate 
Judge of Cuddalore, dated 31st March, 1939 in A.S. No. TL of 
1938 preferred’ against ‘the decree of the Court of the : District 
Munsif of Chidambaram, dated 23rd March, 1937 in O. ‘No. 
642 of 1934. ` ‘ 


K. Bhashyam denise and S. Ramachandra divas for 
Appellant. . 


Ñ. Panchapagesa Sastri for AE 
“The Court ‘delivered the following | 


kk; JUDGMENT. — This second ‘appeal arises out of a suit for 
possession of a house. The basis of the plaintiff’s claim is that on 
the 6th December, 1928, the mother of the defendants during their 
minority executed a usufructuary mortgage deed for a sum of 
Rs. 1,500 in‘favour of the plaintiff’s father and uncle and on the 
same day. executed a registered deed of lease agreeing to occupy 
the house for a period of three years on a certain rent and that 
‘aa the defendants committed default in the payment of rent, the 
plaintiff filed the present suit for recovery of possession. So far 
as the plaintiff? s title is concerned, his case is that at a partition 
between him and his uncle after the death of his father the suit 
mortgage was assigned to his share. The main defenċe of both the 
defendants is that the mortgage is not binding on them. On behalf 
of the second defendant a special plea is raised that even though 
the miortgage is binding on the first defendant it is not for a 
necessary purpose because the main portion of the consideration 
rn a an aaa aaa 


*8.A. No. 280 of 1939. . a; Sth January, 1942. 
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which formed the subject’ of the mortgage in favour of the 
pleintiff’s fathet was to discharge prior mortgages which were 
alleged to have been executed for debts incurred in respect of the 
second marriage of the first defendant. The learned District 
Munsif gave a decree in favour of the plaintiff but the learned 
Subordinate Judge reversed this decision. When the matter was 
taken up by me on the last oceasion I called for a finding on the 
question whether the usufructuary mortgage was binding on the 
defendants. The learned Subordinate Judge has now submitted. 
a findmg in the negative, that is, that it is not binding on the 
defendants. . 


The question is whether this finding is correct. So far as 
the first defendant is concerned, it seems to me that the finding of 
the learned Subordinate Judge cannot be sustained. The mort- 
gage Ex. C was executed in discharge of two prior mortgages 
and also for a sum of Rs. 331 paid in cash for sundry debts. The 
two prior mortgages are Exs. A and B, dated 16th June, 1927 and 
31st July, 1927 for Rs. 500 each executed by the defendants’ 
mother in favour of one Kalyani Ammal. The concurrent finding 
of both the lower Courts is that so far as the consideration for 
these documents is concerned, it has been proved that the moneys 
were paid. The only question therefore is as to their binding 
nature. The learned District Munsif was of the view that the 
moneys borrowed under Exs. A and B were required for purposes 
of the marriage of the first defendant which admittedly took place 
in July, 1927. No doubt in the evidence the plaintiff sought to 
prove that the sum of Rs. 1,000 borrowed under both these 
mortgages was for the purposes of paying the bride’s price but 
both the lower Courts on the evidence came to the conclusion that 
it was not for that purpose. The learned District Munsif in 
coming to this conclusion relied upon an acknowledgment made in 
the mortgage (Ex. E) executed by the first defendant and his 
mother on 17th September, 1932. In regard to the said mortgage the 
first defendant sought to prove that he simply signed it at the 
instance of his mother but the learned District Munsif disbelicved 
Lim. On appeal the learned Subordinate Judge when he heard 
the appeal on the first occasion. took the view that by means of 
Ex. E, the first defendant must be deemedjto have ratified the 
transaction so far as his share is concerned. But in submitting 
the present finding he observes that at the date of Ex. E, the first 
defendant had attained majority and it was obviously at a time 
when he was still under the influence of his mother and the learned 
Subordinate Judge left the matter there without discussing “the 
evidence in regard thereto. Instead of remanding the case again, 
I decided to deal with the points. I have been taken throveh the 
evidence of the first defendant and on a perusal thereof I am 
clearly of the opinion that his version that he executed the mort- 
gage under the influence of his mother could not be believed. He 
says that he’ learnt that he was deceived into signing Ex. H, a 
year before he was giving evidence, but he had not taken steps to 
have .the transaction set aside. He was an adult and was capable 
of managing his affairs and beyond his interested testimony there 
is absolutely nothing to show that he was made to execute the docu- 


Nataraja 
Dikshithar 


v. 
Mahagana- 
pathi 


‘Dikshithar. 


‘ | ae I. 5 
. : 14 
4 a 
4 504 THE MADRAS LAW JOURNAL REPORTS. ery 
e 


Nataraja ment as he suggests. It is clear therefore that the learned Distwict 

Dikshtthar © Munsif was right in the view he took that the first defendan? did 

M irana ratify the transaction. So far as the validity of the transaction 

pathi is concerned, it must therefore be held to be binding on him he 

Dikshithar, having, obtained the benefit by reason of his second marriage. 
The question as to what extent the consideration could be said ° 

+o be binding on him is another matter and as that will be the 

subject of investigation in any suit that may be filed upon the 

mortgage by the plaintiff, I do not propose to express any opinion 

thereon. 


The next question is whether the said mortgage can be said 
to be binding on the second defendant because if it is not binding | 
on. him the lease-on the strength of which the suit was filed could 
not be said to be binding on him and no relief could be given to 
the plaintiff in this suit. The contention of Mr. Ramachandran 
is that moneys borrowed under Exs. A, B and C were for a legiti- 
‘mate family purpose and the fact that the marriage was a second 
‘marriage was immaterial. He further contended that the 
marriage was an obligatory samskara and so long as the family 
.was joint, debts incurred for the marriage of a coparcener, whether 
it was a first or a second marriage, must be held to be binding upon 
the other coparceners. He also contended that the second marriage 
in this case was very necessary because the family is a Dikshitar 
family whose members are entitled to perform puja and archana ` 
in the Chidambaram temple and derive emoluments therefrom 
and for that purpose only a married man can function in the 
temple, and therefore in the interests of the family the marriage 
of the first defendant was an absolute necessity. In support of 
the contention that the expenses incurred for a second marriage 
must be held to be expenses incurred for a legitimate family pur- 
pose Mr. Ramachandran relied on Kaméswara Sastri v. Veera- 
charlu*, Sundra Bat v. Shivnarayana® and Bhagirathi y.*Jokhu 
Ram Upqdhia?. But Kameswara Sastri v. Veeracharl’ and 
Sundra Bat v. Shtwnarayana’, are cases of first marriage and they 
therefore do not throw much light on the question as to how far a 
second marriage can be said to be an obligatory samskara in the 
sense that expenses incurred therefor must be held to be an expen- 
diture binding on the whole family. Krishnaswami Aiyar, J., who 
delivered the leading judgment in Kameswara Sastri v. Vera- 
charlu*, based his conclusion on the fact that for a Brahmin 
marriage is a necessary samskara and the life of a house-holder is 
-absolutely necessary after the period of his studentship if he is not 
witling to remain celibate and is not prepared to become a sanyasi. 
This is what he observes at page 428: 

“Except for him who has thus qualified for entry direct into other- 
asramas than that of house-holder the stage of house-holder is practically 
compulsory. The twice-born Hindu is not to be a student as long ag he 
chooses. He may remain a Neaishtika Brahmachari devoted to lifelong 

e studentship under strict conditions’, 


‘In the later portion of his judgment he also observes: 





"1. (1910) 20. M.L.J. 855: I.L.R. 34 Mad. 422. oe 
2. (1907) L.R. 32 Bom. 81. 
so +B: (1910) LERS 82- All, 575. 
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“Except to the man who pursues the path of non-attachment to all 
oth8rg the order, of g house-holder is a necessary stage in the journey of life’’. 


This case was followed* by Chandavarkar, J., in Sundra Bat v. 
Shivnarayana', who also gives the same reason in arriving at his 

‘ conclusion. At page 92, he observes as follows: 

R “It follows from this exposition in the Mitakshara that, if an unmarried 
coparcener in a joint Hindu family thinks that he is not qualified either to 
eontinue a celibate to the end of his life or to become an ascetic, the rite of 
marriage in his case becomes a necessity; it is forced on him by the Shastras, 
inasmuch as he cannot remain without belonging to one of the four orders 
of life, and all orders are proscribed to him except the order of the house- 
holder, Marriage, therefore, in his case becomes an unavoidable purpose”, 


Both the learned Judges have examined the texts bearing on the 
question in considerable detail and I think it is unnecessary to 
refer to them. A study of those texts and reference to the various 
books referred to by them clearly indicate that according to the 
correct principles enunciated by these ancient texts a person 
cannot think of a marriage till he finishes the Brahmacharya 
course and that according to the Shastras is when the man reaches 
25 or 80. It is only after a man finishes his period of studentship, 
takes leave of his Guru and elects to be a house-holder without 
being a celibate or ascetic that marriage becomes an unavoidable 
purpose because he must enter one of four orders of life and 
having decided to become a house-holder he must get married. 
In fact Krishnaswami Aiyar, J., at page 425, observes thus: 

“I put it to the respondent’s vakil whether he contended that having 
regard to the age of the second defendant at the time of the marriage it 
was not a purpose for which the father could legitimately incur expenditure 
or contract a loan. He disclaimed any intention of resting his case on 
that ground. Dismissing therefore from consideration any question of pro- 
priety based on the ground of age, we are confronted with the broad question 
whether the father was justified in borrowing money for the marriage of 
his son while the income of his property was insufficient to meet the expen- 
diture”! 


Therefore even with reference to a case of first marriage the 
learned Judge thought that the question of minority would be a 
material consideration in coming to the conclusion whether in the 
particular circumstances the marriage could be said to be an 
obligatory samskara the expenses for which could be held to be 
binding on the other members of the family. Sundra Bai v. 
Shivnarayana', dealt with the case of a marriage of a minor and 
the learned Judge upheld an alienation for debts incurred for 
the marriage of such a minor, and gave reasons for doing so. At 
page 96, the learned Judge observes thus: 4 

‘The cules of the Shastras seem indeed to have been framed by the Rishis 
with the object of discouraging, if not prohibiting the marriage of a male 
before he is at least 25 years of age. Nilakantha in his Samskara Mayukhe 
states that 25 years should be allotted to each of the four orders of life. 
But usage has broken in upon the rule. Though the marriage of a minor 
boy may appear opposed to the intention, if not injunctions, of the Shastras 
and of the Commentators, and however objectionable it may seem to our 
modern ideas, sage having sanctioned such marriages, we must give effect 
to them and administer the law as it is, not as it should be”. 





*[fhis is not accurate. The Bombay decision was earlier, Ed_] 
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4 
Thus the learned Judge relies on usage and not on Shastras for pis 
conclusion. In this case the first defendant was married af the 
age of 7 and he lost his wife. The second marriage was performed 
when he was 13 or 14. Strictly speaking neither of the marriages 
could be in accordance with the Shastras because the first defen- 
dant was admittedly not of an age prescribed by the Shastras. e 
Even for an adult, it has been pointed out by Niyogi, J., in Onkar 
v. Kisan Singh*, after discussing the relevant texts bearing on 
the point that there is no obligation on a widower to marry. At 
page 284, the learned Judge observes thus: 

“Marriage is recommended to a widower; there is no obligation laid on 
him to marry. In this case the widower has a son and consequently the 
necessity of begetting a son could not be assigned as a reason. As to the, 
necessity of maintaining sacrificial fire, the necessity is illusory and theoreti- ° 
cal as no fire is now maintained. That this peculiar feature of the Vedie 
religion has been wiped, off long ago is well known. Vedie mode of religious 
observances was overgrown and superseded by the Smartha and still later 
by the Puranic forms. Today an agnihotri is rare even in places like 
Benares ..... The first marriage is ordained (Vyavasthita) and any subse- 
quent marriage is left to the choice (Aichhik) of the agent. The former 
springs from Shabdi Bhavana (prompting of the Vedie words); the latter 
from Arthi Bhavana (prompting of desire)”. 

In that case the learned Judge refused to uphold an alienation 
made in connection with the fourth marriage of a father with a 
son 9 years old living. No doubt, the facts of the case may be 
distinguishable but the observations are pertinent to this ċase in 
so far as they point out that the first marriage is ordained and 
that any subsequent marriage must be left to the choice of the 
agent, t.e., the person who marries. In this case the first defen- 
dant was 13 years old when the second marriage took place and 
it could not be said that he felt the necessity of a marriage nor 
could it be said that he was of an age when he was obliged to 
beget an offspring in order to discharge his debt to his pithris. 
If even in the case of an adult, a second marriage can be constru- 
ed not to be an obligation, there can be no justification ‘therefore 
for the sécond marriage of a minor. Thus, if the authority of the 
Shastras is invoked, the marriage of a minor boy is not sanction- 
ed. That is why Chandavarkar, J., had to rely on usage for the 
first marriage of a minor boy. But no such usage is relied on in 
this case for the performance of a second marriage of a minor boy. 
Thus it seems to me that the expenses incurred for the second 
marriage of the first defendant who was on the date of the mar- 
riage a minor of about 13 years cannot be held to have been 
incurred for a legitimate family purpose. Even assuming that 
the second marriage may be held to be necessary, the question is 
whether having regard to the age and the then circumstances 
of the family the first defendant’s marriage could be held to be 
for a legitimate family purpose. One reason that was assigned 
was that unless the first defendant was married, he could not 
derive the emoluments from the Chidambaram temple. The 
learned Subordinate Judge in paragraph 15 of his judgment 
points out clearly that in order to derive emoluments from the 
temple it is not necessary that a person should again be married 





1. A.I.R. 1930 Nag. 282. 
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ahd. that once a marriage has takem place, that would be enough. 
Fr8ry the plaintiff’s own evidence the learned Subordinate Judge 
hag pointed out that a substantial income is derived by ‘perform- 


ing archana in the temple and the widowers have a right to per- | 


form archana and that therefore the family could not be held to 
e Pave suffered if the first defendant was not married again. Having 
regard ‘to the first defendant’s age and there being no. compelling 
necessity to marry in the interests of the family, it could not be 
said that the marriage’ was a prudent and a necessary act and the 
mother could have waited until the boy attained majority. The 
result of this marriage has been, as pointed out by the learned 
Subordinate Judge, that the family house had to be mortgaged 
„andi is in peril of being lost. Therefore so far as the second defen- 
“dant is concerned, it cannot be said that the debt incurred for 
the marriage of the- first defendant was for a family purpose. 
Thé finding of the learned Subordinate Judge that the mortgage 
is not binding on the second defendant must therefore be sustain- 
ed. If the mortgage is not binding on the second defendant, the 
lease also is not binding on him and if the lease is not binding on 
him, the possession of the plaintiff could only be that of an alienee 
from one of the ‘coparceners and the plaintiff will not be entitled 
to eject him nor could he claim joint possession along with the 
‘first defendant. 


The result is that the second appeal fails and is dismissed. 
I direct each party to bear their own costs throughout. Leave 
to appeal refused. 


K.S. —— _ Appeal dismissed. 
_IN THE, HIGH COURT OF. JUDICATURE AT MADRAS. 
by _ Present:—Mr. Justice HORWILL. 
pi Kanada na A Chetty . La Petitioner* (Complainant) 


p Se . vB 
Janakitdma Chetty .. Respondent: (Accused). 


Criminal Procedure Code (V of 1898), S. 258 (1)—Complainant absent 
at trial ae Traming of charge ome al of accused without trial— 
Legality., 


1° After framing a charge, a Magistrate cannot acquit the accused merely 
hecause. the complainant is absent at the trial. . 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to revise 
the order of acquittal passed by the Court of the Stationary Sub- 
Magistrate of Ciinelen ee caves 15th October, 1941, in C. C. No. 
139% of 1941. f 

K. 8J ajar am: Agar and 0. `K. Verikataùar asimham “for 
Petitioner... A ran nee Spee Cah laa 

A. 8. aha ih an for ‘the ‘Public -Brosecutor for the 
Crown. MA 
_ „ Respondent nót represented.” ea 4 ' a RT 
ao -Thh Coitrt made the following ` eee ap 





*Orl.R.O: No. 1055 of 1941: 27th February, 1942. 
(OIR: Bs No.l 992 of 1941), Jag Ts on i 


* Natataja 
Dikshithar 
v. 
Mahagana- 
pathi 
Dikshithar, 


Vardarajulu 
Chetty 


v. 
Janakirama 
Chetty. 


Varadarajult 
Chetty - 
ye 
Janakirama 
Chetty, 


Palani 
Maudaliar 
v, 
Natarajan. 


Leach, C. J. 


i , 
j 528 THE MADRAS LAW JOURNAL REPORTS. [1942 


` OrpEr.~—The .day after the charge was framed the eomplat. 
nant was absent. The Magistrate’ thereupon passed an oder 
purportitg to be under S. 258 (1) of the Criminal Proceduire 
Gode acquitting the accused. 


Where a Magistrate has Sani a charge, he cannot dismiss 
the case for default. The only section which deals with the 
procedure upon default of appearance of the complainant in 


“warrant eases is S. 259, which authorises the Magistrate in his 


discretion to discharge the accused at any time before the charge 
is framed if the complainant fails to appear. The Magistrate 
could not have acted under that section because the charge had 
already been framed; and there can be no discharge after: the 
charge has been framed. 


The Magistrate therefora acted illegally. His order of 
acquittal is therefore set aside and he is ordered to continue the 
trial from the point at which it was when he passed the order of 
acquittal. 


K.C. Gn Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
A [Appellate Jurisdiction.] 


_ Present:—Tue Hon’sie Sm Aurrep HENRY Lionen LEACH, 
Chief Justice AND Mr. Justice BYERS. 


Palani Mudaliar and another .. Appellants* (Respondents) 


v. 
M. Natarajan alias Amalorpavanathan 
and another .. Respondents (Applicant). 


Husband and wife—Purchase of property in the name of wife, tha 
husband providing the monéy—Doctrine of advdncement—If applicable to 
Indian Christians—frusts Act (II of 1882)— Applicability, 


Where a husband provided the money for the purchase of a property in 
the name of his wife the property must be regarded as being his unless 
the evidence justifies the conclusion that he intended to make a gift to his 
wife. (See, Trusts Act, S. 82). 


The English doctrine of advancement cannot be legitimately applied to 
Indians of the full blood. Religious belief is not a factor in the application 
of the doctrine and therefore there is no reason for making an exception in 
the case of Indian Christians, 


_ ¢ Caselaw discussed, 


On appeal from tha order and judgment of the Hon’ble Mr. 
Justice Krishnaswami Aiyangar, dated 21st July, 1941, and pass- 
ed ip the exercise of the Insolvency Jurisdiction of the High Court 
in Application. No. 143 of 1941 in I.P. No. 36 of 1941. 

M. Ramachandra Rao and K. N. Pandalai for Appellants. 

€ N. Srinivasa Atyangar for Respondents. 


The Judgment of the Court was delivered by 


The Chief Justice—The main question to be decided in this 
appeal is whether the English doctrine of advancement applies to 





*O0.9.A. No. 85 of 1941. Ei `> 24th February, 1942, 
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Îhdian Christians. The rule does not apply to Hindus or 
Méhammadans. See Gopeckrist Gosain v. Gungapersaud, Gosain", 
Satra Lakshmiah Chetty v. Kothandarama Pillar, Bilas Kunwar 
v. Desraj Ranjit Singh? and Maulvie Sayyud Uzhur Ali v. Mst. 
Bebee Ultaf Fatimat. In Maung Tun Pe v. V. K. Halder®, a Full 


a Bench of the Rangoon High Court held that it did not apply to 


Burmese Buddhists. In Kerwick v. Kerwick®, the Privy Council 
held that the presumption of an advancement does apply to 


persons who are born in India of English parents and have resided , 


in India all their lives, except for occasional visits to England. 
Admittedly there is no decision of the Privy Council or of Indian 
Courts which has extended the application of the principle. 


Before discussing further the question whether the doctrine 
of advancement applies to Indian Christians it will be convenient 
to set out the relevant facts. The appeal arises out of an appli- 
cation filed by the first respondent in insolvency proceedings in 
this Court. The insolvent, Ponnamruthammal, is the wife of the 
first respondent, who applied for a declaration of his title to a 
half share in a house and its site known as No. 53, Avadhanam 
Papier Street, Choolai, Madras. This property was purchased on 
the 29th August, 1938, in the name of the insolvent and one 
Harry Daniel, who had married the daughter of the first respon- 
dent and the ‘insolvent. The price paid was Rs. 6,500. The first 


‘respondent had been employed as a guard by the South Indian 


Railway Company Limited. He retired in the month of January, 
1938, when he was paid the sum of Rs. 7,000 which was standing 
to his eredit in the provident fund of the company, and later a 
sum of Rs. 2,175, which represented a gratuity for good service. 
The first respondent’s case is that out of the moneys which he 
received from the railway company he provided altogether 
Rs. 2,500, and this has been held to be the case by the learned 
Judge, sitting in Insolvency (Krishnaswami Aiyangar, J.). When 
the transaction was entered into the first respondent paid Rs. 1,500 
and the father of Harry Daniel Rs. 2,000. The balance, Rs. 3,000 
was advanced by the vendors on the security of a mortgage of the 
property entered into by the insolvent and her son-in-law. The 
mortgage was discharged the same year. Out of the Rs. 3,000 
due to the vendors Rs. 1,000, was advanced by the first respon- 
dent and Rs. 2,000 was raised on a mortgage in favour of the 
Madras City Co-operative Bank Limited. This deed of mortgage 
is, dated the 5th November, 1938, and was executed by the first 
respondent, his wife, their son, their two daughters, and their 
son-in-law. ` 

The property was divided into two residences one in which 
the first respondent and his wife lived and the other in which 


1. (1854) 6 M.I.A. 53. 
2, (1925) 49 M.L.J. 109: L.R. 52 I.A. 286: I.L.R. 48 Mad. 605 
Cc 


P.C.). 
3. (1915) 29 M.L.J. 335: L.R. 42 I.A. 202 I.L.R. 37 All, 557 
P.C,). ° 
(1869) 13 M.I.A. 232. 


. 4 
“ 5., (1936) I.L.R. 14 Rang. 242 (F.B.). 
6. (1920) 39 M.L.J. 296: L.R. 47 T.A. 275: I.L.B. 48 Cal. 260 
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their daughter and their son-in-law lived. On the 28th November? 
1940, the insolvent executed a deed of settlement, of her intedst 
in the property in favour of her husband, her son and the daughter 
who had married Harry Daniel. The consideration was stated to 
be her natural love and affection for the beneficiaries. The deed 
contains these recitals: 


“Whereas the settlor and one Harry Daniel jointly purchased the houses 
and ground 53, Avadhanam Papier Road, and 4-A, Dharmaraja Koil Street, 
.Choolai, Madras, more particularly described in the schedule hereto by a deed 
of sale, dated the 20th day of August, 1938, and Whereas the settlor is in 
possession and occupation of one half of the said properties and Whereas 
the settlor has been in indifferent health for some time and desires to settle 
her half share in the said properties in favour of her husband Amalorpa- 
vanadhan and her children Louis Victor and Magalamari Ammal, the benefi- 
ciaries, out of her natural love and affection and with a view to provide 
for them”. 


The insolvent was adjudicated on the 8th April, 1941, and the 
order of adjudication was based on this deed of settlement. On 
the 25th April, 1941, the first respondent filed an application in 
the insolvency proceedings in which he asked for a declaration 
that he was the owner of half of the property and that his wife 
was merely a benamidar for him to this extent. He also asked 
for an order permitting him to remain in possession of the portion 
of the house occupied by him and his wife. This is the applica- 
tion which has given rise to the appeal. The learned Judge held . 
that the wife was a benamidar for her husband, but his judgment 
makes it clear that he did not arrive at this conclusion without 
hesitation. The evidence, to use the learned Judge’s language, 
is meagre, but it is certainly sufficient to establish the fact that 
the first respondent did provide Rs. 2,500 of the money required 
for the purchase of the property. In fact this has not been dis- 
puted before us. It is also accepted that if the wife is to be deem- 
ed a benamidar the husband is entitled to a half share in the 
property. i 4 


The appellants are creditors of the insolvent and they oppose 
the husband’s application. In the first place they say that the 
Rs. 2,500 must be regarded as a loan by the first respondent to 
his wife. In the alternative they say that it must be regarded 
as an advancement to the wife for her own benefit; in other words 
that he intended to make a gift of the property to her. The first 
contention calls for little comment. There is no evidence from 
which it can be concluded that the husband intended to make a 
loan to his wife. In paying this money he was either intending 
to benefit his wife or he was using her as a benamidar. 


` I return now to the question whether the English doctrine of 
advancement applies. Both the husband and the wife are Indians 
of. the -full blood and -profess-the Roman Catholic faith. Being 
Indians they cannot claim to come within the English rule, unless 
thé Court is prêpared to'hold that it should be applied on grounds 
of justice, equity and good conscience. I can see ño reason for 
its application on any of these grounds. The doctrine is entirely 
unknown to the personal.laws of the vast majority of the mhabi- 
tants of this country and Indian Courts have persistently refused 
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to; apply ib to the Hindus and the Mohammadans. In delivering 
thig gudgment of,the Privy Council ii Gopeskrist Gosaim y. Gunga- 
persaùd Gosain', Knight Bruce, L.J., said: 
Z7 “TIt is clear that in the case of a.stranger the presumption is in fayour 
“ of its being a benamée transaction, that is a trust; but it is clear also that 


in this country, where the person in whose name the purchase is made is one 
for whom the party.making the. purchase was under an obligation to provide, 
the case is different; and it is said that that ought to be deemed the law 
of India also, not because it is the law of England, but because it is founded 
on reason: and “the fitness of things, if I may use the expression, or natural 
justice, that on such grounds it’ ought to be considered the law of India. 
Now, their Lordships are not satisfied that this view of the rule is accurate, 
and that it: is not one merely propri juris”. 


Later in this judgment Knight Bruce, L.J., observed: 


‘Various reasons may be urged against the abstract propriety of the 
English rule. It is merely one of positive law, and not required by any 
rule of natural justice tọ be incorporated in any system of laws, recognising 
a purchase by óne man in the name of another, to be for the benefit of the 
réal purchaser. Their Lordships, therefore, are not prepared to act against 
the; general rule, even in the absence of peculiar circumstances; but in India 
there is what would make it particularly objectionable, namely, the impro- 
priety or immorality of making an unequal division of property among 
children; This might bė more striking .where there were more sons than 
one; but if the objection exists, it does mot become less where there is only 
one son, for the father may have others, and in such a case the same objec- 
tionable consequences would follow as where several sons were in being”. 


It seems to me that these observations which are embodied in a 
judgment of the: Judicial Committee are fatal to the plea that the 
English doctrine of advancement can be applied legitimately to 
Indians. Religious belief is not a factor in the application of the 
doctrine and therefore there is no reason for making an excep- 
tion in the case of Indian Christians. Consequently I hold that 
the presumption which is associated with the doctrine’ dots not 
arise here. 


S.°82 of the Indian Trusts, Act, 1882, provides that where 
property is transferred to one person for a consideration, paid 
or provided by another person, and it appears that the other 
person did not intend to pay or provide the. consideration for tha 
benefit of the transferee, the transferee must hold the property for 
the benefit of the person paying or providing the consideration. 
Therefore as the first respondent provided the money for the 
purchase of a half of the property, a half must be regarded as 
being his unless ' the evidence justifies the conclusion that he 
intended to make a gift to his wife. The appellants say that the 
evidence does justify: this conclusion. They point to the fact that 
when the insolvent and her son-in-law obtained a loan. from the 
Madras City: Co-operative Bank Limitéd, he allowed them 10 repre- 
sént to the bank that they weré the owners of the property and 
to raise money on this basis. Then they point to the fact that 
he allowed his wife’ to settle thè- property on him and their son 
and mêarried' daughter, instead of: ‘obtaining from her a declaration * 
that she was merely his benamidar.~ ~ 
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~ Ate- these facts sufficient to éstgblish: an intention on thé 
part of the first respondent to make a gift in favgur of his wite? 
Krishnaswami Aiyangar, J., did not think they were sufficient and 
his decision cannot be disturbed unless it is shown to be wrong. 
The burden is upon the appellants and I am not prepared to say . 
that the burden has been discharged. It was, of course, improper 
for the first respondent not to. disclose the full facts to the Madras 
City Co-operative Bank Limited, but he did join in-the mortgage 
which was créated in its favour and it is very likely that he 
thought that this was enough. His wife was an ostensible owner 
and he was not. Neither -do I find the fact that the first respondent 
allowed his wife to execute a deed of settlement instead of a decla- 
ration of his ownership, surprising, having regard to the men- 
tality, which is so often shown by litigants in a similar position. 
His wife owed money to the appellants who had obtained a decree 
against her, and it is very probable that he considered that the 
best method of safeguarding himself was a deed of settlement. 
The conduct of the first. respondent is no doubt blameworthy, 
but this ‘is not the deciding-factor. The question which the Court 
has to decide is whether. the evidence justifies the conclusion that 
the first respondent intended to make a. gift to his wife and for 
the reasons given I agree with the learned Judge that it is not 
sufficient for the. purpose: : 


“The appeal will be dismissed with costs in voat of the first 
Ra : 


TT K.S. inm Appeal dismissed. 
| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mz. Justice Kina. 


Gopal Naicker ‘ . Appellant® (1st Respt. ) 


v. 
Alagirisami Naicker .. Respondent (Petitioner). 


„Limitation -Act (IX of 1908), Art, 181—Preliminary mortgage décrea 
pr oviding for payment of mortgage money tm seven annual instalments and 
on default in payment of any instalment giving liberty to décree-holder to selt 
hypotheca for whole amount due—Non-payment of any instalment for four 
years—Application for final decree before the fifth instalment became due— 
UAL barred by limitation, 


7A preliminary decree in a EA AK suit passed in June, 1933, provided 
for ‘the payment’ of the ‘mortgage: money in seven annual instalments of 
Rs. 115 each.in June of each year, and also that if there .were default in 
the payment of any instalment the decree-holder, might then proceed to sell 
the mortgaged property for the ‘whole amount of the instalments still remain- 
ing enpaid, and also for thé sum of Rs. 262 which he had .provisionally 
relinquished. ‘No instalment’ was in fact paid either in’ 1934; 1935, 1936 or 
1937. On ‘22nd June,. 1938, before the 1938 instalment had become due, 
the..decree-holder applied for a final decree, The dantor contended that the 
application was barred by limitation. 


: Held, that every fresh default gave-rise to a fresh cause of aeti as the 
e decree- holder in. the circumstances was at no time boung to, enforce the ‘ 
penalty and the application for final decree was not .barred by, limitation... 


_ Case-law discussed. 
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e .Appeal against the detree of the Court of the Subordinate 
Judge of Tuticorin in A.S. No. 136 of 1938, preferred against the 
order of the Court of the District Munsif of Koilpatti in I.A. 
No. 505 of 1938 in O.S. No. 249 of 1932. 


T. L. Venkatarama Aiyar for Appellant. 


A. Swaminatha Aiyar and S. Thiagaraja Atyar, for Respon- 
dent. 


“The Court delivered the following 


JUDGMENT.—This appeal arises out of a mortgage suit in 
which a preliminary decree was passed in June, 1933. It provid- 
ed for the payment of the mortgage money in seven annual instal- 
ments of Rs. 115 each in June of each year; and also that if there 
were default in the payment of any instalment the decree-holder 
might then proceed to sell the mortgaged property for the whole 
of the amount of the instalments still remaining unpaid, and also 
for the sum of Rs. 262, which he had provisionally relinquished. 
No instalment was in fact paid in either 1934, 1935. 1936 or 1987. 
On 22nd June, 1938, before the 1938 instalment had become due, 
the decree-holder applied for a final decree, conceding, however 
that though the first instalment had not been paid, he could not 
claim it as still due. The judgment-debtor contended that the 
application was barred by limitation. This view was accepted 
by the learned District Munsif of Koilpatti, but on appeal a final 
decree was granted by the learned Sub-Judge of Tuticorin. This 
is a second appeal by the first judgment-debtor. 


It is common ground that the article in the Limitation Act 
which applies to this case is 181, and that time begins to run 
when ‘‘the right to apply acerues’’. The essential point at issue 
is whether that right accrues only once, on the occurrence of the 
first default, or as often as any default occurs. 


The’appellant’s learned advocate relies in the first place upon 
the language of the compromise decree itself. No doubt the lan- 
guage of the translation runs that in default of payment... 
such and such amounts ‘‘shall be collected by the plaintiff” but I 
am satisfied that there is nothing at all in the original Tamil to 
connote the idea of compulsion, and it is clear from the judgment 
of the learned Subordinate Judge that it must have been practi- 
cally the agreed background of the discussion before him that the 
respondent was given by the decree an option to enforce its penal- 
ties or to refrain from doing so. It would certainly require the 
most explicit language before one could accept the interpretatjon 
that a creditor who has agreed to make a concession should bind 
himself to withdraw it the moment any default should occur. 


The authorities which have been brought to my notice in 
this matter of the interpretation of Art. 181, where periodical 
payments have to be made are almost equally divided.’ There 
is none in Madras which is binding upon me. Muhammad Islam 
y. Muhammad Ahsan and Har Gopal v. Ram Rachhpal?, lay it 
SS a pc a a Kasa ada Na aga Na a KG anaa ana ra 

1. (1894) I.L.R. 16 All. 237. 

2. (1921) I.L.R. 2 Lah. 155. 
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down that every fresh. default gives rise: to à new cause. of actien, 
and in my. opinion ‘the: ante-penultimate paragraph in “the. jlidg- 
ment of the:Privy Council reported: in Maung Sin v.: Ma Tok", 
(see page 426), is to.the same effect. On the other hand Raichand 
Mottchand v. Dhondo Laawman? and. Ram Prasad Ram v. Jadu- 
nandan. Upadhia’, are very’ definitely to the contrary. 


Tt is the former of these two. views which very emphatically 
commends itself to me. Raichand Motichand v. Dhondo Lasu- 
man”, is mainly based upon the principle that provisions for pay- 
ment in instalments are intended to benefit not the creditor but 
the debtor; but I am unable with respect, to see why such a prin- 
ciple ‘should continue: to be applied when the debtor. refuses to | 
carry out those provisions, going even so far as—in the Bombay 
case—refusing to-make any payment for six years. In Ram 
Prasad Ram v.. Jadunandan Upadhia®, it is pointed out with 
undoubted force that” the right to. apply has certainly accrued 
whenever a first default occurs but the learned Chief Justice does 
not say why this fact should prevent a second right to-apply from 
accruing when a second default occurs, and with respect I cannot. 
understand what. Mukerji, J., means when he says 


“A right’ to apply may accrue on sevéral occasions but. for the purposes 
of limitation the first occasion when the right to apply accrues must be taken. 
as the crucial date”. 


The Limitation Act does not specifically use the word ‘first’ in 
Art. 181) as it does e. g9- in Art. 130 or 131. And it seems to me 
that to read the word “first” into Art. 181, in a case like the 
present is to nullify the ‘real significance of the ‘decree which pro- 
vides that the enforcement of the penalty may follow upon any 
default, and, as I read it, that, the decree-holder is at no time 
bound to enfores the penalty. , i 


It seems to me further that if the view contended for by 
appellant’s ‘learned advocate ' be ‘accepted’ limitation must begin 
to run as soon as the first default occurs, and nothing ‘can stop it 
running. Let nie'take.a hypothetical case, and suppose that the 
1934 instalment, instead of not having been paid at all, had been 
paid a month late, that the instalments for 1985 and 1936 had 
heen paid, punetually, and finally there ‘had been a fresh default 
in 1937. It is argued for the appellant that the tardy payment 
in 1984, would’ serve as an acknowledgment under S. 19, but I am 
quite’ unable to see how such a payment could ‘in any sense amount 
to.a' recognition of.the right of the decree-holder to apply for a 
final decree. It is merely ` a payment under the preliminary 


- decree and is’nd more an acknowledgment’ of anything than a 


prompt payment would ‘havé been.” It seems therefore that the 
intervening payment could not prevent. the period of limitation 
which: had commenced in 1984 from continuing to run, so that, 
in the ‘circumstances. which I have:supposed to exist, the decree- 


e 








1. 01927) 53- M.LIT. 22: L.R. 54-IA} 272: 'T.L.R. 5 Rang. 422 
h : Ka 


P.C). - 
2.. (1918) I.L.B. 42 Bom. 728. © . 
3. (1984) I.L.R. 56 AIL 991. c a A 
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helder, because of his clerfency in. accepting the first instalment 
oad month late’ would be prevented from taking advantage of the 
subsequent default. Such. a result would certainly seem to me 
to frustraté the clear intentions of the parties to the agreement. 


I am accordingly of pinion that the view of the learned 
Subordinate Judge is right ‘and must be upheld. The appeal is 


dismissed with costs. ‘Appellant must pay the court-fee to 
Government’, 


Leave refused. : 2 
“K.S. - aa Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HAPPELL. 


P.N, Madhava Rao, Executive Officer of Perdoor 
Sri Ananta Padhmanabha Temple .. Appellani* 
(6th Supplemental Respt.) 


v. 

C. Vaikunta Kamath and others .. Respondents 

eS (Pif. and Defis. 1 to 5 and Assignee decree-holder). 
Promissory note executed by trustee of temple—Temple when lable, 


One of the trustees of a temple executed a promissory note in the fol- 
lowing terms: “Promissory note exécuted on . . . in favour of ... by V. 
- Adalthedar of Perduru Sri Anantha Padbhanabha Devara Bhandara, and 
residing at ... The amount of principal and interest under the promissory 
note previously executed by me in your favour, on... is Rs. .... I shall hereby 
on demand promise to pay either to you or to the person who produces this 
promissory note with your order thereon the said amount together with 
. interest ... Sd. V. Adalthedar, P, Alangarw’’. In a suit on the promissory 
, note filed by the assignee thereof the executant contended that the borrowing 
was for the purpose of the temple, and that the amount decreed should be 
made recoverable from the temple funds in the hands of the trustees of the 
temp. It was shown’ that the prior promissory note referred to had been, 
‘ executed’ for money borrowed for the temple. It was also shown that the 
“other trustees of the temple were aware of the promissory notes and that 
‘they accepted them. 


Held, that the description of the promisor at the beginning of the note 
-and the description of him after his signature as adalthedar were merely 
descriptive, that it was not open to the Court to travel outside the note 
itself, and that the temple could not be made liable on the promissory note, 
the executant alone being liable thereunder. 


Ekambara, etc. Temples v. Arunachala Gounder, (1941) 2 M.L.J 587: 
54 L.W. 472, followed. 

Swaminatha Atyar v. Srinivasa Aigar, (1916) 5 L.W. 323 and Krish- 
naswami Naidu v. Varnikalingam, Pillai, (1925) 97 I.C. 483 and Ekawbara 
ete, Temples v. Veerappa Gounder, (1941) 2 M.L.J. 568: 54 L.W. 470, 
referred to. 


Siwagurunatha y. Padmatathi, (oan) 1 M.L. a. 441: L.L.R. (1941) 
Mad. 518 (F.B.), distinguished. © ' 


Appeal against the decree of the Court of the Subordinate 
Judge of Sguth Kanara in A.S. No. 70 of 1935, preferred against ® 
the decree of the Court of the District Munsif of Udipi in O.S. 
“No. 220) -of 1933. ` 





“S.A. No. 116 of 1940.” ++ «©. 12th February, 1942. 
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K. Y. Adiga for Appellant. 7 .° 
K. P. Sarvothama Rao for Respondents. s $ 


The Court delivered the following _ 


JUDGMENT.—The question in this second gagan is whether 
the promissory note Ex. A, dated 12th June, 1930, executed by 
one of thé trustees of the Sri Anantha Padhmanabha Devaru 
Temple of Perdur, is binding on the temple itself. The suit out 
of which this appeal arises was brought in the Court of the District 
Munsif of Udipi by an assignee of the promissory note, and the 
suit was defended by the other trustees of the temple who con- 


‘tended that the money borrowed under the promissory note had 


not been borrowed for the necessary purposes of the temple and 
that the executant of it had not pledged the credit of the temple 
but only his own eredit. The learned District Munsif gave a decree 
against the first defendant, the executant of the promissory note, 
alone on the'grounds that there was no necessity for the temple 
to borrow, that the executant was not competent to bind the 
temple without the authority of the other trustees and also on the 
ground that on the face of it the promissory note did not create 
any liability as against the temple funds. On appeal, however, 
the learned Subordinata Judge of South Kanara amended the 
decree of the lower Court so as to entitle the plaintiff-assignee to 
recover the amount decreed from the temple funds in the hands 
of the present appellants-trustees. The learned Subordinate 
Judge seems to have treated the suit rather as if it was a suit on 
the debt than a suit on the promissory note, and he did not seri- 
ously consider the question whether on the face of it the promis- 


sory note Ex. A, bound the funds of the temple. He found that 


the promissory note had been executed by the first defendant, 
Venkappa Hegde, with the implied authority of the other trustees 
who were aware of the transactions and accepted them on pehalf 
of the temple. He also held; on the authority of Venkatabala- 
gurumurth: Chettiar v. Balakr ishna Odayar*, that even though 
at the time of the borrowing the temple had some cash in hand, 
the value of the goods supplied to the temple, provided they were 
appropriated for the purposes of the temple, could be recovered. 

Some argument was advanced on behalf of the appellants to 
the effect that as an assignee of the promissory note the respon- 
dent-plaintiff was not entitled to go behind it and rely on the 
debt. ` It is not necessary, in my opinion, to consider this ques- 
tion since it is plain from the issues framed and the judgment 
of the trial Court that the suit was on the promissory note and 
not®on the debt: It has also been urged that the finding of the 
learned Subordinate Judge that the other trustees were aware of 


„the transactions. and-accepted them was not warranted by the 


facts. This, however, in my opinion, is a ‘finding of fact on the 
part of the learned Subordinate Judge and cannot now be can- 


_ vassed. 


Essentially the question is whether on the face “of the docu- 


“ment, Ex. A, the funds of the temple are liable in respect of the 


sum borrowed. Ex. A, runs as follows: 
SX. 41980) 60 M'L.J. 19. 


e 
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. “Pronote executed on the 19th. day of June, 1930, in favour of Vittal 
Mah, æ residing at Perduru Magne, Kaska Petai, Udipi taluk, by ,Venkappa 
Hedo, Adalthedar, of Perduru, Sri Anantha Padmanabha Devara Bhandara, 
nephew of Alangaru Dummanna Hegde, and residing at Majkuru Perduru vil- 
lage, in the (aforesaid) taluk. 

The amount of principal and interest due to you until now under the 
pronote previously executed by me in your favour on the 13th day of June, 
1927 is Rs. 7386-2-6. Hence I shall, hereby, on demand, promise to pay 
either to you or to the person who produces this pronote with your order 
thereon, the said amount together with interest thereon at Rə. 12-8-0 per 
cent. per annum. The consideration hereof has been completely received in 
the aforesaid manner. To this effect is this pronote executed affixing two 
one anna stamps. 


12th June, 1930. 


(Signed on two one-anna stamps) Venkappa Hegde, Adalthedar, P. 
Alangaru””. 
The body of the document quite clearly binds the executant and 
not the temple. It is, however, argued for the appellants that on 
a reasonable construction of the document, the description of the 
promisor at the beginning of the note and the description of him 
after his signature as ‘‘adalthedar’’ can leave no room for doubt 
that he was signing on behalf of the temple. There can be no 
question that authority is against this contention. Vide Swami- 
natha Atyar v. Srimivasa Atyar and Krishnaswanvi Naidu v. 
Varnikalingam Pila?. Tt is, however, argued by the learned 
counsel for the appellants that the earlier decisions are no longer 
good Jaw in view of the decision of the Full Bench of this Court 
reported in Swagurunatha v. Padmavath®. In my opinion the 
present case is not covered by that decision. In the Full Bench 
case, it was manifest that a man. would not describe himself as 
agent and power-of-attorney holder for his. wife unless he was 
purporting to act for her, and there were other indications, if the 
documeyt was read as a whole, on the face of the document that 
the promisor was acting on behalf of his wife and was not pledg- 
ing his own credit. It cannot be said in the case of the promissory 
note (Ex. A), now in question that the preamble and the word 
adalthedar are manifestly not mere words of description. No 
‘doubt if it was permissible to go outside the note, it would be found 
that the reference to the ‘‘pronote previously executed by me on 
the 13th day of June, 1927’’, was to a promissory note under 
which money had been borrowed for the temple. It also would 
be found that at any rate some of the money borrowed had been 
utilized for the purposes of the temple. It is, however, clearly 
not permissible to go outside the note. A holder in due coursp 
cannot be expected to make enquiries concerning the previous 
promissory note referred to in the body of the document, and 
the document itself would merely inform him that the promis- 
sory-note Ex. A, had been executed in respect of the amount of 
principal and interest due on a promissory note previously execut- 
ed by the promisor in favour of the promisee. | Apart from the 
cases cited already, two cases recently decided by King, J., seem 





1. gi916) 5 L.W. 323. . 

"2, *(1995) 97 I.C. 433. e a F 

3. (1941) 1 M.L.J. 441: I.L.R. (1941) Mad. 513 (F.B.). 
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to me in point—Ekambara, etc. Temples v. Veerappa Gounder, 
Ekambarg, etc. Temples v. Arunachala Gounder”, In the efitst 
ease the promissory note executed by the trustee contained the 
recital that repayment was to be made “from out of the proper- 
ties of the said temple”, and as there was no question of the 
necessity for the loan, it was only argued that the temple was not , 
liable because the other trustees had not joined in executing the 
note and that the sanction of the temple committee had not been 
obtained. King, J., rejected these two contentions put forward 
and held that the temple properties were liable. In the second 
case, although the money is stated in the note to have been borrow- 
ed ‘‘for the preliminary expenses of the Panguni Uthram festival 
in the said temple’’, because there was a formal covenant to repay 
without any reference to the temple funds, it was held that the” 
temple properties were not liable. The second case, in my opinion, 
as the purpose of the borrowing was stated, is a stronger case as 
against the temple than the present. Nonetheless the decision 
was in favour of the temple, and, with respect, I agree with the 
decision. 


The decree of the District Munsif’s Court will, therefore, be 
restored, and the appeal is allowed with costs, here and below. 


Leave to appeal is refused. 
B,.V.V. en Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— THE HON’BLE Sim ALFRED Henry LIONCL LEACH, 
Chief Justice AND MR. JUSTICE BYERS. 


Sri Rajah Rao Niladri Rao Garu .. Appellant* 


(Applicant-Purchaser) 

v. . 
R. Venkatarama Aiyar and others .. Respondents 
k (Respts. 1 to 3). 


Civil Procedure Code (V of 1908), O. 21, rr. 95 and 97-—Apphicability— 
Mortgage deoree—Settlement of claim outside Court—Obsiruction to posses- 
sion by party to arrangement—Right of purchaser to apply under r, 97—~ 
Remedy by way of sutt. 

Rr. 95 and 97 of O. 21, Civil Procedure Code should be read in conjunc- 
tion. R. 97, only applies when property has been sold by the Court in 
execution proceedings and the requirements of r, 95, have been fulfilled. 


Where in respect of a mortgage decree a conveyance of certain proper- 
ties was executed in pursuance of an arrangement entered into between 
the parties outside the Court, and the purchaser, having .been obstructed. 
from taking possession of one of the items of the properties sold to him, 
applied to the Court under O. 21, r. 97, Civil Procedure Code, for removal 
of the obstruction, 


Held, that the application under r. 97 was not sustainable and that 


` the remedy of the purchaser in respect of the unlawful obstruction was by 


way of suit. 4 > 
angeng kaa kaag a AGP ie ENEH, 
` 1. (1941) 2 M.L.J. 568: 54 L.W. 470, 
2. (1941) 2 M.L.J. 587: 54 L.W. 472, 
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® Pisani v. Attorney-General for Gibraltar, (1874) L.R. 5 P.C. Appeal ° kiak á 
Cases 516, Sadasiva Pillai v. Kamatinga Pillai, (1875) L.R. 2 I.A. 219 Niladri Rao . 
(Pet), Sobha Rane v. Tursi Ram, (1924) LL.B, 46 AIL 693 (P.B.) and Kiran- Veti 
shashi Dasee.v. The Official Assignee of Caloutta, (1982) I.L.R. 60 Cal. 8, ama Aivar 
considered. 
Appeal against the order of the Hon’ble Mr. Justice Gentle 
e dated 10th September, 1941, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
Application No. 1024 of 1941 in C.S. No. 451 of 1927. 
T. R. Venkatarama Sastriar and Y. Govimdarajula for Appel- 
lant. 
N. Panchapagesa Ayar, V. R. Nataraja Aiyar and L. S. 
Veeraraghava Aiyar for Respondents. 
The Court delivered the following Judgments : 


The Chief Justice—It is not necessary to enter upon a dis- 
cussion of the merits of this appeal because a preliminary objec- 
tion taken by the first respondent must prevail. 

On the 30th July, 1930, the third respondent obtained a final 
decree for sale in a mortgage suit instituted on the original side 
of this Court against the second respondent and others. The preli- 
minary decree was for the payment of Rs. 4,64,059-6-9, with 
interest.. The security comprised a number of immovable proper- 
ties, some in Madras and some in Salem. As the result of an 
arrangement between the third respondent (the deeree-holder) 
and the second respondent (the judgment-debtor) all the proper- 
ties except two lots were released on payment by the second 
respondent to the third respondent of their values. On the 20th 
June, 1934, the unrealized security included 22 aeres of land in 
Mambalam, a suburb of Madras. The decree-holder had applied 
for the sale of these lands and a proclamation had been settled, 
but by consent of the panties the sale was on that date postponed 
for a period of three months. It was a condition of the postpone- 
ment that if the value of the lands was not paid to the decree- 
holder within three months they should be sold by him vr on his 
behalf ‘‘by private treaty or otherwise’’, without the necessity of 
a fresh proclamation of sale. It is the appellant’s case that 120 
grounds of the Mambalam property were covered by Paimash No. 
611. Eighteen grounds equal one acre. The second respondent 
did not pay to the decree-holder the value of the lands within the 
required period, but the decree-holder eventually found in the 
appellant a purchaser for 33 grounds at an acceptable price. It is 
the appellant’s case that at this stage the second respondent con- 
ceived the idea of getting the benefit of this area for himself by 
pretending that the lands did not fall within the Paimash No. 611 
but within Paimash Nos. 606 to 609. All the lands comprised 
within Paimash Nos. 606 to 609, had been reieased from the 
mortgage. Apparently there are no records in existence from 
which accurate information can be obtained with regard to the 
boundaries of lots included in these Paimash numbers. ° 

- On the 24th April, 1939, Gentle, J., ordered the second respon- 
dent to execute a conveyance to the appellant in respect of the 
33 grofinds of land said to be within Paimash No. 611. A conve- 
yance was drawn up and approved by the Court. The boun- 


Leach, C. J. 


aS . 
Niladri Rao 


v. 
Venkata~ 
rama Aiyar, 


Leach, C, J. 


: s 
540 THE MADRAS LAW JOURNAL REPORTS. [1942 


daries of the 33 grounds were taken, from an original sale decd 
executed in favour of the second respondent i in 1920. In obedéefce 
to the oder of the Court the second respondent on the 1$th 
March, 1941, executed the conveyance, but made the following 
unauthorised addition at the end of the document: 

“As the lands are not properly identified and as there are no correct 
survey numbers, I am not.selling any lands already released by the Rajah 
Sahib and sold by me to others. These sales have been made according to 
the Corporation identification. I have excluded these plots”. 

This addition to the document was eventually struck out under an 
order of the Court. On the 24th March, 1941, the second respon- 
dent according to the appellant, conveyed to the first respondent 
the lands which the appellant had purchased under the conve- 
yance of the 19th March, 1941. According to the first respondent 
the two lots of properties are quite distinct, the lands bought by 
him being within Paimash Nos. 606 to 609. When the appellant 
went to take possession of the property which he understood he 
had purchased he discovered that the first respondent was already 
there and he alleges that the first respondent obstructed him. In 
these circumstances he filed an application under O. 21, rr. 95 
and 97 of the Civil Procedure Code asking for an order of the 
Court directing the removal of the obstruction. This application 
was also heard by Gentle, J., who came to the conclusion that the 
evidence did not establish that the lands purchased by the appei- 
lant were the same as those purchased by the first respondent. 
He considered that there might have been a mistake, The learned 
Judge further held that there was no evidence of obstruction. On 
these findings he dismissed the application. The appeal is from 
his order of dismissal. The first respondent says that the appeal 
does not lie because the application did not lie. He contends that 
0. 21, r. 97, only applies to sales held by the Court in execution 
of decrees and maintains that the sale to the Appana was a 
private one. 

The provisions of the Code with regard to the sale fir immov- 
able property in execution of a decree are contained in rr. 82 
to 103 of O. 21. R. 83, which gives power to the Court to post- 
pone a sale to enable a judgment-debtor to raise the amount of 
the decree does not apply to a decree for sale granted in a mortgage 
suit. R. 94, states that where a sale of immovable property has 
become absolute, the Court shall grant a certificate specifying 
ihe property sold and the name of the person who at the time 
of sale is declared to be the purchaser. The rule further provides 
that the certificate shall bear the date on which the sale became 
absolute. Therefore, in a sale held in execution the Code requires 
thé Court to grant a certificate of sale containing specified parti- 
eulars. R. 95, says that where the immovable property sold is 
in the occupancy .of the judgment-debtor or of some person on his 
behalf or of some person claiming under a title ereated by the 
judgment-debtor subsequently to the attachment of such property 


- and a certificate in respect thereof has been granted under r. 94, 


the Court shall, on the application of the purchaser, order delivery 
to be made by putting the purchaser or any person whom he may 
appoint to receive delivery in possession of the property. WR. 97, 
reads as follows: 


e 
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e “(1) Where the holder of °a decree’ for the possession of immovable 
prapêrty or the puschaser of any such property sold in execution of a decree 
is resisted or obstructed by any person in obtaining possession of the pro- 
perty, he may make an application to the Court complaining of such resis- 
tance or obstruction. 

(2) The Court shall fix a day for investigating the matter and shall 


summon the party against whom the application is made to appear and 
answer the same’’. 


In this case there was no sale certificate and no order for delivery 
of possession and the question which the Court is called upon to 
decide is whether inu these circumstances an application under 
r. 97, would lie at the instance of the appellant. 


The conveyance to the appellant was made in pursuance of 
an arrangement which was entered into between him and the 
second and third respondents outside the Court. It is said by Mr. 
Venkatarama Sastriar on behalf of the appellant, that parties 
may choose to adopt their own procedure for the realisation of 
the decretal amount and that this does not preclude the operation 
of r. 97. In this connection he relies on a passage from the 
judgment of the Privy Council in Pisani v. Attorney-General 
for Gibraltar’. In delivering that judgment Sir Montague E. 
Smith, said: 

“It is true that there was a deviation from the cursus curiae, but the 
Court had jurisdiction over the subject, and the assumption of the duty of 
another tribunal is not involved in the question. Departures from ordinary 
practice by consent are of every day occurrence; but unless there is an 
attempt to give the Court a jurisdiction which it does not possess, or some- 
thing occurs which is such a violent strain upon its procedure that it puts 
it entirely out of its course, so that a Court of Appeal cannot properly 


review the decision such departures have never been held to deprive either of 
the parties of the right of appeal’’. 


Mr. Venkatarama Sastriar has also drawn our attention to the 
fact that the principle stated in Pisani v. Attorney-General for 
Gibraltar’, was affirmed by their Lordships in Sadaswa- Pilla v. 
Ramalinga Pillai?. 


The facts in Pisani v. Attorney-General for Gibraltar, are 
in no way analogous to the facts here. The Court is here concern- 
ed with the effect of certain provisions of an Indian statute. The 
statement of Sir Montague E. Smith in Pisani v. Attiorney-Gene- 
ral for Gibraltar, on which Mr. Venkatarama Sastriar so much 
relies cannot legitimately be taken out of its setting and used 
for the purpose of interpreting r. 97 of O. 21, of the Code of 
Civil Procedure. In my judgment the rule only applies when 
property has been sold by the Court in execution proceedings 
and the requirements of r. 95, have been fulfilled. The provisions 
of r. 17 of O. 19 of the Rules of the Original Side of this Court 
lend strong support for this opinion. The rule states that every 
application under O. 21, r. 95 of the Code for possession of 
immovable property sold in execution of a decree shall be accom- 
panied by a certificate of the Registrar that a sale certificate under 
0. 21, r. 94 of the Code has been granted to and in the name of 


1. (1874) L.R. 5 P.C. Appeal Cases 516 at 522. 
2. (1875) L.R. 2 I.A. 219 (P.C.).- 
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the person who at the time of the Sale was declared to bg the 
purchaser. 

The objection now taken by the first respondent was eae 
by him when the application for the removal of the obstruction 
was before Gentle, J. The learned Judge overruled the objec- , 
tion and in doing so accepted the opinion expressed by Sulaiman, 
J., in Sobha Ram v. Tursi Ramt. It was there stated that the 
provisions of r. 97 come into operation only when either the deli- 
very of possession has been ordered by+the Court, or, at any 
rate, an attempt to obtain possession has been made by the decree- 
holder out of Court. The decision of the Allahabad High Court 
was criticised by Rankin, C.J., in Kiranshasht Dasée w. The 
Official Assignee of Calcutta, and the learned Chief Justice refus- ° 
ed to follow it. In the course of his judgment Rankin, C.J., said 
that the correct way of working rr. 95, 96 and 97 was this: 

‘First of all, to find out whether the applicant claims to be within r. 95 

or r. 96. If he does not, dismiss his application then and there and leave 
him to bring a separate suit. If, on any reasonable right he claims to be 
under r. 95 or r. 96, let him have a general warrant mentioning nothing 
about any particular person who is likely to give trouble; wait and see what 
particular person does give trouble when the officer of the Court comes to 
put the applicant into possession; and according to the claim of the person 
who thus gives trouble, an application may successfully be made under 
r., 97”, : 
The effect of the decision in Kiranshasht Dasée vw. The Official 
Assignee of Calcutta?, is that the obstruction must be to an officer 
of the Court before an application can be made under r. 97. I sve 
no reason to doubt the correctness of this interpretation of the 
rules, but even if obstruction to the purchaser himself is sufficient 
to found an application, it does not, as I have already indicated, 
lie until the requirements of r. 95 have been met. Rr. 95 and 
97 must be read in conjunction. The conditions requisite for the 
application of r. 97 were not fulfilled here and therefdre the 
application did not lie. The appellant’s remedy, assuming that 
there was unlawful obstruction, was by way of suit, not by way 
of an application under r. 97. > 

For these reasons I would dismiss the appeal with costs, 
Rs. 150. : 

Byers, J—I respectfully agree. 

B.V.V. ——— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT WADHAH, 
PRESENT :—MR. Justice SOMAYYA. 


Stindarabalakadiresa Thevar and others .. Appellants* (Petrs.) 
v. 
Avudai Ammal and others .. Respondents (Defts.). 
Limitation Act (IX of 1908), Art. 182 (5)—“Final order”—Meaning— 
Order. ‘returning execution application—Effect—Anplication complying with 
requirements of O. 21, rr, 11 to 14, Civil Procedure Code, 1908_Return for not 
filing sale papers—Legality—A pplication whether can be continued, 
Se aaa nggaak a Kaga anaa kaa aaa ana akan aan 
1. (1924) I.L.R. 46 All. sing (F.B.). “ 
2. (1982) I.L.R. 60 Cal. ` - 
*A.A.A.O. No, 193 of 1909, 2nd October, 1941, 
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e The Civil Procedure Code does. not make it incumbent upon a decres- 
hofifr to furnish the sale papers along with the execution application itself. 
he duty of the Court is to see whether all the requirements of O. 21, 
rr. 11 to 14, are complied with. If they are complied with, then the execu- 
tion application ought to be taken on file and the sale papers should then be 
called for as also any other information that the Court may think it neces- 
sary in order to enable it to proceed with the execution. It is not proper 
for the Court to return the execution application even in the first instance 
on the ground that the sale papers were not filed along with the application. 
The execution application so presented ought to be given a number, kept 
on file and the application might be dismissed subsequently on the ground 
that the necessary papers called for were not produced. Where under those 
cireumstances the execution application is improperly returned the order of 
return is illegal and the execution petition should be taken to be pending 
even though it had been returned to the party and was not physically in the 
records of the Court. And no question of limitation can arise on the footing 
that the execution application was finally disposed of, 

Krishnamachari v. Chengalraya Natdu, (1939) 2 M.L.J. 469, relied 
on. 

Kesavuloo v. Official Receiver, West Tanjore, (1986) 71 M.L.J. 336: 
I.L.R. (1937) Mad. 112 and Chidambaram v. Murugesam, 1.L.R. (1940) 
Mad. 60, distinguished, 

The expression ‘final order” in Art, 182 (5) of the Limitation Act 
means an order putting an end to the execution application and not one 
merely returning it. 

Mottayyya Padayachd v. Rajagopalan, (1936) M.W.N. 547, Chidam- 
bara Nadar v. Rama Nadar, (1937) 1 M.L.J. 453: I.L.R. (1937) Mad. 
616 (F.B.), and Kandasami Chettiar v. Gokubdas Madanji § Co., (1941) 
1 M.L.J. 837, referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura, dated 31st March, 1939, in A.S. 
No. 78 of 1939, preferred against the order of the Court of the 
District Munsif of Sattur, dated Ist October, 1938, in E.P. No. 
307 of 1985, in O.S. No. 55 of 1924. 


K. S. Ramabhadra Aiyar for Appellants. 
T. M. Ramaswami Atyar for Respondents. £ 
The Court delivered the following 


JupaMent.—The question for decision in this appeal is 
whether execution of the decree is barred by limitation. The 
execution application under consideration is E.P. No. 307 of 1938 
filed on 30th July, 1938. The decree sought to be executed is a 
mortgage decree passed on the 31st July, 1926, in O.S. No. 55 of 
1924, on the file of the District Munsif’s Court, Sattur. There 
were several execution applications in between and the question 
is whether the present execution application is not saved by, the 
previous applications. 


The first application for execution was filed on the lst of 
July, 1927, and it was returned for production of sale papers. 
This application was not re-presented with the sale papers within 
the time given but it was presented along with the next execution 
application «filed on the 28rd June, 1930. This time also the sale 
papers were not filed with the execution petition but on the under- 
takigg that they will be filed later, the execution application was 
numbered as E.P. No. 362 of 1930. There were a number of defen- 
dants, some were reported to be dead, the twelfth defendant was 
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reported to have died two years prion the R first defendant 
was also dead and some other defendants were not served inclutligg 
the ninth defendant who was away at Rangoon. Evidently owing 
to the trouble in service, the petition was not pressed and it was 
accordingly dismissed on the 22nd July, 1930. There was also 
a decision of the Madras High Court which held the field at that 
time that where some of*the parties die after an execution petition 
is filed, that petition could not be proceeded with and that a fresh 
execution petition should be filed, Palaniappa Chettiar v. Valli- 
ammai Acht. Though the case related to the death of the decree- 
holder, the body of the judgment shows that the decision applies 
to the case of a judgment-debtor as well. 


The next application was filed on the 6th of June, 1933, with- 
out the sale papers; and on that ground the E.P. was returned 
on the 28th June, 1933. This execution petition was not re-pre- 
sented within the time fixed but was presented along with the next 
application filed on the 22nd June, 1936. This application was 
taken on file and numbered as E.P. No. 1 of 1937. The petitioner 
(decree-holder) died about 23rd November, 1987, and then it was 
adjourned on the 27th of November to the 4th December, 1987 
on the ground that the decree-holder had died. On the 4th Decem- 
ber, the order was: 


“Petitioner’s pleader states that the petition is not pressed. Dismissed’. 


It must be noticed that the petitioner was already dead; that fact 
had been brought to the notice of the Court and the petitioner’s 
pleader had no locus standi to make any representation particu- 
larly that the petition was not then pressed. The obvious duty 
of the Court was to wait and see whether any one would come on 
record to continue the E.P. as the legal representative. By 
this time the decision of the Full Bench of the Madras High Court 
had held in Venkatachalam Chetti v. Ramaswami Servar,» that 
where a party dies pending an execution application tle same 
might be continued by.or against the legal representative and the 
earlier decision was overruled. The E.P. No. 1 of 1987, was 
dismissed as not pressed on the 4th December, 1937. ‘ne present 
execution application (E.P. No. 306 of 1938) was thereafter filed 
by the legal representative of the decree-holder and it has -been 
held by the lower Courts to be barred by limitation on the greund 
that an order returning an execution petition is not a final order 
within Art. 182, Cl. (5) of Seh. II of the Limitation Act. The 
third column of Art. 182, Cl. (5), as amended in 1928, runs thus: 

‘í (Where the application next hereinafter mentioned has been made), 
the ate of the final order passed on an application made in accordance with 


law to the proper Court for execution or to take some step-in-aid of execu— 
tion of the decree or order”. . 


The lower appellate Court held following the decision in Kesavuloo 
v. Official Recetwer, West Tanjore, that the expression ‘‘final 
eorder’’ used in the amended Article did not include an order 





1. (1926) 51 M.L.J. 745: I.L.R. 50 Mad. 1. 
2, (1981) 62 M.L.J. 1: I.L.R. 55 Mad. 352 (FB); 
3. (1986) 71 M.L.J. 336: I.L.B. (1937) Mad, 118. 
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returning an execution pétition, that the petitions of 1927 ard 
1038, were note available for saving limitation and that the later 
execution petitions are therefore barred by limitation. 


Mr. Ramabhadra Aiyar, the learned advocate for the appellant 
urges that the decision in Kesavuloo v. Official Receiver, Wesi 
Tanjore’, and those following it do not apply to cases where the 
execution petitions complied with all the requirements of O. 21, 
rr. 11 to 14, Civil Procedure Code. He urges that the sale papers 
need not be filed with the execution petition, that the orders 
returning the execution petition on the ground that the sale 
papers were not filed are iliegal and that in such cases the execu- 
tion petitions improperly returned must be deemed to be still 
pending or at any rate that they were dismissed when the next 
execution petitions along with which they were re-presented were 
dismissed. He'also says that the expression ‘‘final order” means 
the last order in point of time and that the order of return saves 
limitation even under the amended Article. Prior tn the amend- 
ment, Art. 182, Cl. (4), which corresponds to the present Cl. (5) 
ran thus: 

“(Where the application next hereinafter mentioned has been made) the 


date of applying in accordance with law to the proper Court for execution, 
or to take some step-in-aid of execution of the decree or order’’. 


In some cases the execution petition was dismissed after being 
kept pending for several years. In such cases the starting point 
being the date of the previous application, great hardship was 
being caused. In Abdul Kader Rowther w. Krishnan Malaval 
Nair’, Sadasiva Aiyar and Spencer, JJ., pointed out the hardship 
caused to the decree-holders in fixing the date of applying as the 
starting point. The amendment was made in 1927 and the ex- 
pression “the date of the final order passed on an application’? 
was substituted for the expression “the date of applying in accor- 
dance with law’’. This has given rise to a fresh controversy 
whether the expression ‘‘final order’? means ‘‘the last order in 
point of time’’ or ‘‘the order putting an end to the execution 
petition’’. There is a conflict of opinion in this Court on this 
question. Before proceeding to this point, it is better to advert 
to the facts of this case. 


It is common ground that all the execution applications gave 
all the particulars that are required by O. 21, rr. 11 to 14, Civil 
Procedure Code. The defect in the first execution application 
was that the sale papers were not filed. As pointed out by the 
decision of this Court in Natesa Pillai v. Ganapathia Pillai’, the 
Code does not make it incumbent upon a decree-holder to furnish 
the sale papers along with the execution application itself, The 
duty of the Court is to see whether all the requirements of O. 21, 
tr. 11 to 14, are complied with. If they are complied with then 
the execution application ought to be taken on file and the sale 
papers sliould then be called for as also any other information 
that the Cotrt may think it necessary in order to enable it to 


lg (1986) 71 M.L.J. 336: I.L.R. (1987) Mad. 112, 


2. (1918) 26 M.L.J. 433: I.L.R. 38 Mad. 695 at 697. 
3. (1916) 32 M.L.J. 621: I.L.R. 40 Mad. 949, 
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. 
proceed with the execution. The order of the District Munstf 
returning “the first execution application is clearly “legal and Was 
not justified by the facts. The exeeution application ought to 
have been given a number, kept on file as was done with later 
applications and then the application should have been dismissed 
on the ground that the necessary papers called for were nofi 
produced. 


The second application was filed on the 23rd of June, 1930 
without the sale papers as was the case with the first execution 
application. But this time either the office or the pleader seems 
to have lighted upon the decision of this Court in Natesa Pillai 
y. Ganapathia Pilah, just referred to as there is a 
note ‘40 Mad. 949’, in pencil on the execution appli- 
cation. This application was taken on file and numbered 
as E.P. No. 362 of 1930. As I said before, there were a number 
of defendants; one had gone to Rangoon, two were dead and others 
were not served as they were away in different villages and after 
several adjournments, it was not pressed and it was therefore dis- 
missed on the 22nd July, 1930. The third application was filed 
on the 6th of June, 1933. There was no defect in this applica- 
tion so far as the particulars required under O. 21, rr. 11 to 14 go; 
but, as before, the sale papers were not filed. The Court which 
on the occasion of the second application took it on file gave a 
number and retained it on the authority of Natesa Pillai v. Gana- 
pathia Pilla, this time overlooked that decision and did not per- 
form its duty of taking it on file but returned it for sale papers. 
The only ground upon which it was returned is “sale papers not 
produced. Returned. Time two weeks”. Again, ‘‘Returned. 
Time two weeks”. The remarks that I made with respect to the 
first E.P. apply to this; more so as the proper procedure was fol- 
lowed at the time of the second execution petition; why the same 
procedure was not followed at the time of the third application 
is not clear. It only shows the loose practice prevailing in the 
mofussil Courts as regards the execution applications a practice 
which has often been condemned by this Court. Execution appli- 
cations arg as important as the suits themselves and irreparable 
harm may often be done by the Courts not bestowing that amount “ 
of care and caution which they are bound to bring to bear on the 
disposal of the execution applications. This case is a very good 
illustration of the harm that is done by the Courts not doing their 
duty in the case of execution applications. If the first and the 
third execution applications had been taken on file, numbered and 
retained on file as they ought to have been, the only order that 
could have been passed was one dismissing them for non-com- 
pliance with this or that requisite of the Court. If that had been 
done, there would have been no room for argument. Instead of 
that they were returned and returned without any justification 
and in spite of the fact that time and again this Court has pointed 
out that in the case of non-production of sale papeys, the execu- 
tion application ought not to be returned but kept on file. The 
fourth application which was made on the 22nd of June, 1936 was, 


1. (1916) 32 M.L.J. 621: I.L.R. 40 Mad, 949. 
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1937, when it was given a number, the matter underwent a Thevear, 
number of adjournments. The Court asked the pleader how it becca 

was not barred. Then the matter was argued and reliance was Ammal. 


placed upon certain decisions of this Court and ultimately after 
hearing the advocate, the Court ordered it to be filed subject to 
the question of limitation being raised by the respondents. As 
said already, the decree-holder died in November, 1937, and there- 
after the pleader whose authority had ceased with the death of 
“bis client seems to have mentioned that the petition was not then 
pressed. This again shows that proper care is not taken in the 
disposal of execution petitions. The Court had no jurisdiction 
to pass any order on the 4th of December, dismissing the execu- 
tion application. The petitioner was dead and the application 
ought to have been kept on file awaiting for any legal representa- 
tive to continue it. The next application is the present one. 


Taking E.P. No. 1 of 1987, filed on the 22nd June, 1936, the 
deeree-holder has to show how it is within time. He relies upon 
the previous application which was filed on the 6th June, 1933, 
but which was returned on the 28th June, for no other reason than 
that the sale papers were not filed. This is an illegal order which 
ought never to have been passed. There was no defect in that 
execution application. It ought to have been taken on file and 
then dismissed if the sale papers were not filed after a sufficient. 
time was given to the decree-holder. It is surprising that the 
Court returned the execution applications for want of sale papers 
in spite. of the fact that in the Civil Rules of Practice there 
is a long note bringing it to the notice of the executing Courts 
that it is their duty to take the execution applications which are 
otherwise in order on file and give sufficient time having regard 
to the distance of the registration offices and other circumstances 
to enable the decree-holder to produce the encumbrance certificate 
and other sale papers. Chapter IX, Part VI gppliesS to sale of 
attached property. Then Part VII gives general rules about sale 
of property under order of Court. The decree in this case being 
a mortgage decree, the sale of property is directed by the decree 
itself. In such cases, r. 195, provides that where the immovable 
property exceeds Rs. 100, in value, an encumbrance certificate 
should be filed. There is a note to this rule setting out in extenso 
the High Court’s Dis. No. 1247 of 1922: 

' There is nothing in the rules which requires the production of the 
encumbrance certificate along with the execution application, The sale pro- 
clamation is settled some days after the application and it was also open, to 
the patty to file it before the date fixed for settling the proclamation. The 
Subordinate Courts arg, therefore, requested to fix the date for settling the 
‘sale proclamation with due regard to the time which will he required to 
produce the encumbrance certificate, the distance of the registration office 
and other circumstances ..... The Subordinate Courts are, therefore, 
rquested to see to the strict observaned of the instructions issued above withe 
regard to thé fixing of the date of the sale proclamation’’. 


The, difficulties that confront a decree-holder by the Court’s not 
following these instructions are best illustrated in this ease. I do 
not see why the parties should be penalised for the Court not 
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tion must be treated as either pending even now or that with ‘the 
disposal of the next application, this was also disposed of. Similar- 
ly, with respect to the first execution application, the papers ought 
not to have been returned. The execution application ought to 
have been taken on file and retained on file and appropriate 
orders passed later on. *I am, therefore, of opinion that in this 
ease the execution petitions filed on the Ist July, 1927 and on 6th 
June, 1933, must be taken to have been illegally dismissed and 
therefore treated either as pending or as disposed of along with 
the next application with which they were re-presented. In this 
view, the first application must have been treated as having been 
disposed of by the order of Court on the 22nd July, 1930, when 
the next application was dismissed and that the third application 
should be taken to have been dismissed when the next application 
was dismissed on 4th December, 1987. In this view, the present 
execution application is within time and not barred. 


In Chidambaram v. Murugésam', Stodart, J., observed thus: 


“There are in my opinion only three ways of dealing with an applica- 
tion for the execution of a decree, and these are unambiguously defined in 
O. 21, r. 17, of the Civil Procedure Code. If the application conforms to 
the requirements of rr. 11 to 14, it must be admitted which means that it 
receives a serial number in the execution petition register and comes on in 
the usual course in open Court for the orders of the Judge. In such a case 
there will be a final order which, will effectively dispose of the matters raised 
in the application. Secondly, if the application does not comply with the 
requirements of rr. 11 to 14, it may be forthwith rejected, Thirdly, and 
this is the case now under consideration, if the application dobs not comply 
with the provisions of rr. 11 to 14, the Judge, instead of rejecting it forth- 
with, may allow the defect to be remedied and if necessary may grant time to 
enable the applicant to do this”, 


The present case falls within the first of the three alternatives. 
In all cases where the requirements of O. 21, rr. 11 to 14 ‘were 
fulfilled, the obvious course pointed out by Stodart, J., ought to 
be followed and.if it was not followed and an order of return 
was made, then it must be taken that it is an absolutely illegal 
order and that when the papers were later on put back into Court, 
it must be taken that it was still pending without a proper disposal 
as held by Abdur Rahman, J., in Krishnamachari v. Chengalraya 
Naidu?. The learned Judge held that where an execution appli- 
cation which complied with the necessary requirements of law is 
improperly returned, the order of return is illegal and the execu- 
tion application should be taken to be pending even though it 
had ,been returned to the party and was not physically in the 
records of the Courts. The matter there arose in restitution pro- 
ceedings and applications for restitution are treated by the Madras 
High Court as applications for execution so that successive resti- 
tution applications are governed by the rules which relate to exe- 
cution applications. The order for restitution which was being 
eexecuted was one passed in 1924. The first application was on 
13th November, 1925. It was returned to the party on 18th Nov- 
rt nh rm 
© L I.L.R. (1940) Mad. 60. at 70 and 71, 
2. (1939) 2 M.G.J. 469. 
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ember, 1925. This applieation was later on re-presented as an 
anmexure with the next execution application. Dealing, with this 
question, the learned J udge says this on page 473: 


“This brings me to the main question whether the application of the 
13th November, 1925, should still be deemed to be pending as no final orders 
required by Art. 182 (5) of the Indian Limitation Act were passed on that 
application. This would depend on the effecteof the order passed by the 
Court returning’ the application to the defendant-appellant in consequence 
of the interim stay being then in force. This was clearly a wrong order and 
it is therefore contended that the application should still be deemed to be 
undisposed of and thus held to be pending. The learned counsel for the 
appellant has relied on a number of cases which lay down that in order to 
entitle a petitioner to treat an application as in continuation or one for 
revival of a previous application it should be found that the order dismissing 
the first application, was wrong or that the first application was not proper- 
ly disposed of. .... The principle on which these cases were decided is 
beyond controversy; but they have been attempted to be distinguished by 
the learned counsel for the respondent on the ground that the orders passed 
on the applications were not only illegal but the applications were physically 
in Court. He contends that when the applications had been returned to the 
appellant either improperly in 1925 or when the application returned for 
compliance with certain requirements in 1928 was not re-presented by him 
within a reasonable time it must be considered to be non est in the eye of the 
law and cannot be taken advantage of by the appellant after the lapse of 
about 9 years. The contention is undoubtedly plausible but is there any 
warrant in law for me to give effect to it when I find that the Court was 
not justified in returning the application to appellant on the ground that 
an interim order for stay had been passed by it two days before? The appli- 
cation should have been retained in Court and any legal order that the 
executing Court might have considered to be proper and which it was compe- 
tent to give should have been passed thereon .... In the absence of any 
legal or proper order I am constrained to come io the conclusion, that the 
application although not physically in Court must be yet treated to be 
pending and undisposed of?’ 


This decision applies word for word to the present case. In the 
case before me the first and third execution applications should 
not Ifave been returned. There was no defect which entitled the 
Court fo return the papers. They ought to have been kept on 
file and numbered as, execution applications and then further 
orders should have been passed dismissing them if the require- 
ments of the Court were nob complied with. In the words of this 
judgment, as it is, no final order was passed on the two execution 
applications just mentioned. In the case before the learned 
Judge, nine years elapsed between the date of the return and the 
application that came up before him which was filed in 1934. 

Being pressed with this long delay, the learned Judge held that 
that did not make any difference. Dealing with this contention 
the learned Judge says this on page 475: . 

“í Moreover, the objection as to laches or delay, based as it is on the 
equitable doctrine of English Courts cannot be allowed to prevail when` 
the legal rights of a party to a proceeding come up before the Court for deter- 
mination. It might have been different if the appellant were asking for an 
equitable relief. He is asking for a legal relief in this case and the only 
question is whether this is barred by the statute of limitation. There is ẹ 
thus no room*in such cases for the application of any equitable defence such 
as suggested by the learned counsel for the respondent, In the circum- 
stancgs the application made by the appellant in 1925 must be held not to 
have been disposed of and the application made in 1934 may be regarded 
either in the nature of a reminder or as one for continuance thereof’’. 
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The view that in such cases, the execution application which wag" 
returned and later on re-presented must, be taken tg be still ee € 
and not disposed of was laid down by Madhavan Nair, J. 
Muhammad Abu Bakkar Maracatr v. Ramakrishna Chetti. 


It is urged by the respondents’ learned advocate that the 
matter is concluded in his favour by certain decisions of this 
Court. Before making a detailed reference to these cases, it may 
be mentioned that in all these cases, the execution applications did 
not fulfil the requirements of O. a, rr. 11 to 14. Therefore, 
they were rightly returned, and the Court could not have taken 
them on file and entered them in the execution register. When 
these applications which were directed to be re-presented within 
a particular time were not re-presented within that time and were 
re-presented only with the next application filed some years after, 
it was held that these applications would not save limitation. 
Under the Limitation Act as amended in the year 1928, the start- 
ing point is not the date of the filing of the last E.P., but the 
final order on that execution application. The question considered 
in the decisions relied on for the respondents was whether an 
order returning an execution application was a final order within 
the meaning of Art. 182 (5) of Schedule II of the Limitation 
Act. There again, there is a sharp difference of opinion, one 
view being that the expression ‘‘final order’’ means the last order 
as opposed to a previous order and the other view being that the 
expression ‘‘final order” means an order putting an end to the 
execution application and not one merely returning it. That the 
expression ‘‘final’’ refers merely to the last in point of time -is 
the view propounded by Pandrang Row, J., in Mottaya Pada- 
yacht v. Rajagopalan”. He adhered to that view when the same 
question came before him sitting with Venkataramana Rao, J., 
in Chidambara Nadar v. Rama Nadar’. 


Execution applications m some cases were kept pending for 
a long time and then dismissed; the next application for" execu- 
tion would be barred if time is reckoned from the date of the 
filing of the previous execution application and not from the date 
of the order on that execution application. To remedy this 
defect, the Legislature amended the Article by introducing the 
expression ‘‘the final order”. This gave rise to the present 
trouble, one set of Judges holding that the term “final order’’ means 
the last order on the previous execution petition and the other view 
being that it must be an order, disposing of the E.P., finally and 
that it does not include a mere order of return. The chief reason 
that prevailed with the Judges who took the second view was that 
if the expression ‘‘final order’’ is taken to be the last order in 
point of time, it would enable decree-holders merely to prolong 
the execution by filing frivolous applications and that therefore 
when the applications were returned, the order returning the 
E.P., ought not to be taken to be a final order within the meaning 
of Cl. (5) of Art. 182. If only the decree-holder re-presents the 
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execution application and asks that the Court should dismiss it in 
Wieg of the defects noticed by it, the Court is bound to dismiss 
1? and, undoulftedly, even according to these decisions the next 
execution application will be within time and the order will be the 
final order. This was the ground on which Venkataramana Rao, 
J., sitting with Pandrang Row, J. distinguished the case before 
them. In that case, there was a reference to a Full Bench on 
another point and after the Full Bench expressed its opinion that 
a civil revision petition is also an appeal within the meaning of 
Art. 182 (2), the case came on before Pandrang Row and Ven- 
kataramana Rao, JJ. There the High Court dismissed the civil 
revision petition on 3rd November, 1927, and the application which 
came for consideration before the High Court was one presented 
on the 16th November, 1932. In between there was an applica- 
tion filed on the 24th June, 1929. That application did not give 
certain particulars but it was held that the omission to give thosa 
particulars did not make the execution application one not in accor- 
dance with law. Treating it as an application in accordance with law 
the question to be considered was whether it saved time under 
Art. 182 (5) as amended. In that case, the executing Court 
had dismissed the application on the ground that certain require- 
ments were not complied with. Therefore Venkataramana Rao, J., 
held that where the Court actually rejected the application for the 
reason that the requirements were not complied with, there was 
a final order even if we take it that the expression “final order” 
meant an order terminating the proceeding and not merely the 
one last in point of time. Pandrang Row, J., expressed the view 
that he adhered to the opinion that he had expressed in the earlier 
ease, Motiaya Padayachi v. Rajagopalan’. With respect I may 
point out that if only the execution application had been re-pre- 
sented without complying with the requisitions and the Court 
dismissed it as it would be bound to, the execution could be kept 
alive by frivolous applications. In fact in Venkateswara Rao 
v. Subo Rao?, (unreported), the execution application was order- 
ed to be returned but the decree-holder never took a return of the 
papers. At the end of the year, the application was dismissed as 
the papers had not been taken return of. It was held that that 
order would be a final order as one terminating the execution pro- 
ceedings. In Kandasami Chettiar v. Gokuldas Madanji & Co., a 
decree had been transferred for execution to the Bombay High 
Court and while the papers were still in that Court another execu- 
tion petition was filed in the original Court. That Court passed 
the following order 

“Copy of the decree has not been received from the High Court, Bombay, 
—returned”. 
Within three years after this order, a fresh execution application 
was filed and the question was whether the order just set out was 
a final order within'the meaning of Art. 182 (5). King, J., who 
delivered the leading judgment held that it was a final order and 
said this on page 839: ° 


1. (2986) M.W.N. 547. 
A. O.M.A. No. 435 of 1939. 
3. (1941) 1 M.L.J.-837. 
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“No doubt in most cases when an application of this kind. is returne? 
to: the applicant, it is returned for -the definite purpose of remedying - soo 
defect and of being represented within a brief interval of time. Tn the 
present case, the Court has not stated that it required any action to be dotie 
by the applicant. It has merely used the word ‘returned’ after explaining 
the reason why the application was returned. We think the only interpreta- 
tion that can reasonably be given to this language is that the Court had 
decided’ that it would have nothing further to do with the application, and 
if that interpretation is correct, the order of the 27th of February cannot 
be other than a final order within the meaning of any of the rulings of the 
Madras High Court which deal with the interpretation of that expression”. 


This only shows that even on the view that the expression ‘‘final 
order” means an order terminating the execution application, 
frivolous applications can be filed if the decree-holder chooses to 
insist upon the Court dismissing them. He has only to re-present 
the papers without complying with the requirements and the 
Court would then be bound to dismiss the applications. Why if 
in such a case the execution is kept alive by an order of dismissal 
passed when the requirements were not complied with, the same 
result should not follow when the execution application was taken 
return of and not re-presented I fail to see. There is no differ- 
ence in substance. It is only a difference in form. The whole 
difficulty arises because successive execution applications are 
allowed by the Legislature prescribing a starting point for each 
successive application and giving a period of twelve years for the 
execution of mofussil decrees and prescribing no limit at all for 
re-execution of decrees of the Chartered High Courts. Tho remedy 
does not therefore consist in treating the expression ‘‘final order” 
as one terminating the execution application and not one passed 
last in point of time. 


Another reason given is that the tei “final order” used by 
the Legislature in Cl. (2) of Art. 182, has been held to exclude 
orders passed for default of prosecution and that therefore the 
term “final order” in Art. 182 (5) must be similarly constrted. 
Reference is made to the decisions of the Judicial Committee in 
Batuk Nath v. Munm Det, Abdul Majid v. Jawahir Lal?. Venkata- 
subba Rao, J., in Kesavuloo v. Official Receiver, West Tanjore and 
Burn, J., in Chidambaram v. Murugesam+, rely on these decisions 
of the Judicial Committee. If this is so, the matter of the suit 
must be judicially dealt with and a mere order of dismissal for 
non-prosecution is not a “final order”. That means that the order 
must be one on the merits of the case. 


But an order dismissing an execution petition for non-prose- 
cution is undoubtedly held to be a final order for- purposes of 
Art, 0182 (5). This is recognised to be so by Venkatasubba Rao 
and Cornish, JJ., in Kesavuloo v. Official Receiver, West Tanjore’, 
where reference i is made to the decision in Kadtresan y. Maung San 
Ya5, which held that an order merely ‘‘closing the execution’? was a 
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final order. "> Venkataramana Rao J., points out in Chidambara 
Ngdur v. ' Rama Nadar; that.an’ order. dismissing an execution 
petition would be a final order even though the order did not deal 
with the merits. On pages 632 and 633, he says: 


can my opinion, an order would be a final order within the meaning of 
the clause if. it terminates the execution proceeding so far as the Court 
passing it is concerned, The order, need not be one on the merits”, 


Pandrang Row, J., says on page 636: 
‘In innumerable cases execution petitions are dismissed or struck off 
either for default or for failure to take steps, and it has never been contend- 


ed that there is in such cases no final order which alone will provide a fresh 
starting point for limitation’’. 


Reference to and reliance placed upon the decisions dealing with 
the expression ‘‘final order’’ as used in Art. 182 (2) would prove 
too much and this aspect has apparently escaped the 
attention of the learned Judges who have taken the contrary view. 
That the same word may be used by the Legislature: in different 
parts of the same Act in different senses is recognised by the Full 
Bench in Chidambara Nadar v. Rama Nadat. This is what they 
say: 


“The only serious objection urged against this view is, that in one and 
the same Act the same word ought-not to be construed in iwo different 
sonses and that, as the word ‘appeal’ has a narrower meaning in Arts. 150 
to 157, it would be wrong.to give it an extended sense in Art. 182. But 
as a canon of construction, though ordinarily the same meaning should be 
given to the same words occurring in different parts of the same Act, it is 
recognised that if sufficient reasons exist, a word can be construed in one 
part of an Act in a different sense from that it bears in another part”. 


In the cases before the Judicial Committee, the appeal was dis- 
missed for want of prosecution and it was-held that that order 
would not be a final order within the meaning of Art. 182 (2). 
If we apply the same reasoning to an execution application, it will 
lead to this result that where an execution application’ which is 
dismissed—say for non-payment of batta which is non-prosecu- 
tion—the order will not be a final order but undoubtedly orders of 
dismissal for non-prosecution are final orders. If we construe the 
expression ‘‘final. order”. as one. dealing with the merits of. the 
case,. the decision of Pandrang Row and Venkataramana Rao, JJ., 

in Chidambara Nadar v. Rama Nadav“, the decision of Pandrang 
` Row and King, JJ., in Kandasami Chettiar v. Gokuldas Madanji 
46 Co. and the decision in Venkateswara Rao v. Subba Rao’, 
would. ‘all be wrongly decided:: 


TAH ‘these considerations will have to be borne in mind and 
the whole question considered when the question directly arises 
for decision. In the present case, as the execution application 
fulfilled all the requirements of law as laid down under O. 21, 
rr. 11 to 14, the order ae a execution application was 
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Sundarabala- . Wholly illegal and this case is therefore distinguishable from’ the 
kadiresa decisions sin Kesavuloo v. O fficiol Recewer, West Tanjore’, taga 
Thevar Chidambaram y. Murugesam?. I hold, therefore, that the execu- 
Pear tion application is not barred. It does not matter whether I direct 
Amma, the first application of 1927 to be taken on file as undisposed of 

7 and further orders passed on jt or whether further execution is. 
proceeded with on the application of 1938. 

The appeal is allowed with costs-throughout and the execution 

petition remanded to the first Court to” “proceed with further 


execution. 
No leave. pož | l 
B.Y.V. — Appeal allowed. 
< IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
2 PRESENT :—Mr. Justice KUNHI RAMAN. 
‘The Municipal Council, Nellore .. Petitioner® ‘PUf.). 
TT 2. , 
Md. Sabash Khan Saheb .. Respondent (Deft.). 
Municipa,l `- Madras District Mumicipalities Aot (V of 1920), 8. 69 (1) proriso— 
Council Contracts by municipalities referred to im the proviso—Whether to be signed 
Nellore by two councillors as well as the Commissioner. : 
Ue In the case of municipalities referred to in the proviso to S. 69, (1) of 
Sabasa bah the Madras. District Municipalities Act it is sufficient if contracts are signed 


by the, Commissioner ee there is no need for two municipal councillors also to 
sign them, 


`. Petition acre S. 25 of Act IX of 1887, praying that the High 
Court will be pleased to revise the order of the Court of the Dis- 
trict Munsif of Nellore, dated 81st August, 1940. and made in 
S.C.S..No. 644 of 1939. 


K. Krishnaswami Aiyangar for Petitioner. 
` K. Kuppuswami for Respondent. 
The. Court delivered the following. 


JupemENT.—The point for decision in this case relates to the 
construction of S. 69 (1) of the Madras District Municipalities 
Act. The section is worded as follows: 

_ “Every contract made by or on behalf of a Council whereof the value 
or amount exceeds (one huùdred rupees) shall be in writing and except in the 
ease of contracts made under the provisions of sub-S. (3) of S. 68 shall bè 
signed by two municipal councillors, Provided that in the case of munici: ` 
palities included in Schedule IX or notified under sub-S. (1) of S. 12- C, 
every such contract shall be signed by the Commissioner. 


The question is whether .in the case of municipalities referred to 
in the proviso, coritracts should be signed by two councillors as well 
as the Commissioner.’ - g 


T “The suit in the present case was filed by the. Municipal Coun: 
ei of Nellore, the petitioner in this civil revision petition. It was. 
for recovering Rs. 250 as damages | from. the defendant-respondent 
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ðn the ground that he was highest bidder at an auction for 
collecting the dues from a market but had subsequently refused to 
erfter into the formal contract preseribed by the rules of the muni- 
cipality. One of the conditions of the agreement between the 
parties was that when a contingency similar to that in the present 
gase arose, it was open to the municipality to cancel the auction 
already held and conduct a fresh auctioneand that the defendant- 
respondent should be responsible for any consequent loss. Prior 
to the auetion, the defendant-respondent has deposited, as required 
by the rules, a sum of Rs. 50. Owing to his failure or refusal 
subsequent to the acceptance of his bid to enter into the formal 
contract preseribed by the rules, the municipality exercised its 
right of cancelling the original auction at which the respondent 


° was the highest bidder and held a fresh auction. At the re-auction, 


the highest bid secured fell short of the defendant-respondent’s 
original bid by Rs. 250. A suit was therefore filed against the 
respondent for recovering this sum of Rs. 250. The learned Dis- 
trict Munsif who tried the suit has arrived at the conclusion that 
the plaintiff is not entitled to a decree, because the contract relied 
on by the plaintiff-petitioner did not conform to the provisions cf 
S. 69 of the Madras District Municipalities Act read above and 
r. 7 of the rules framed under the Madras District Municipalities 
Act of 1920. According to this rule, the authority competent to 
enter into a contract determined with reference to the amount of 
the bid that has been accepted shall enter into a contract with the 
person whose bid has been accepted and settle the terms and condi- 
tions subject to which the lease is to be granted. 


The stage contemplated by this rule had not been reached in 
the present case, because the defendant had refused to enter into 
the contract. At the trial, he was in effect taking advantage of 
his own wrong in not complying with this rule by pleading that 
there was no contract in existence as contemplated by this rule. 
There is’a fallacy in this contention, because the contract relied on 
by plaintiff was that which resulted from the acceptance of the 
defendant’s bid and not the one which should follow that event. 
Therefore the rule has no application to the present case which 
has to be determined with reference to the terms of S. 69 (1) of the 
Act. The respondent’s learned advocate’s argument is that accord- 
ing to S. 69 (1) it is necessary that every contract should be signed 
by two municipal councillors. In the present case, it is conceded 
that the proviso to S. 69 (1) will apply to the municipality since 
it is included in Schedule IX. According to the proviso, contracts 
with such municipalities shall be signed by the Commissioner. The 
respondent’s learned advocate argues that, they must in addition be 
signed by two councillors as well. The petitioner’s learned advo- 
cate on the other hand argues that in the case of the municipalities 
described in the proviso, there is no need for two municipal coun- 


` eillors to sign contracts. It would be sufficient if they are signed by 


the Commissioner instead of two councillors referred to in sub-S. 
(1). This contention of the petitioner’s learned advocate is well 
foes because the wording of the proviso indicates that in the 
ease dt municipalities falling ‘within its scope, it would be sufficient 
if the contract is signed by the Commissioner. 
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- If this contention is accepted, then,there is no difficulty, becayse 
the three documents, Exs. C-1, D and E-1 show that all the fosna- 
lities pre&cribed by the statute have been complied with in respect 
of the contract on which the suit was based. Ex. C-1 is the bid 
list signed by the respondent and the Commissioner of the petitioner 
Corporation, the respondent being declared to be the highest bidder. 
Ex. D is the confirmatton of the acceptance of the respondent’s 
bid by the municipality which is signed by the chairman of the 
municipality. Ex. E-l is the communication to the responde 
of the resolution passed by the municipality accepting his bid. 
These three documents, in my view, constitute the contract in the 
present case, and it is in conformity with the requirements of 
S. 69. The result is that the respondent became bound to follow 
up his bid at the auction which was accepted by the municipality 
by executing the prescribed lease deed in respect of which he was 
declared to be the successful bidder. Since he did not do this, 
he became liable, according to his contract with the municipality, 
to forfeit his deposit and also to bear the Joss sustained by the 
municipality at the subsequent re-sale by auction. The trial Court 
has held that in assessing the damages, the advance of Rs. 50 paid 
by the respondent must “be taken into consideration and deducted 
from the amount claimed as damages. This view is not contested 
by the petitioner’s learned advocate. As found by the trial Court, 
the total loss sustained by the municipality was Rs. 250. Deduct- 
ing the advance of Rs. 50 paid by the respondent the amount of 
damages for which he is liable is Rs. 200, for which there must 
be a decree in favour of the petitioner municipality with propor- 
tionate costs both here and at the trial. The claim with regard to 
the balance must be dismissed, but in the circumstances without 
tosts. 


K.S. S Petition allowed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :-—Mr. Justice KING. 


Subramania Aiyar .. Appellant® (1st Deft.) 
' v. 
Annavi Pillai and another .. Respondents (Plf. and 2nd Deft.). 


Civil Procedure Code (V of 1908), Ss 64 and 73, and O. 21, rn 89 anid 90 
—Court sale m exeeution—Application for rateable distribution by another 
decree-holder—Sale set aside on application wnder 0. 21, r. 89—~ 
Private sale before setting aside of Court sale—Attachment by decree-holden 
who had applied for rateable distribution, subsequent to private sale but 
before Court sale was set aside—Effect—Rights of purchaser. 

«An attachment which forms the basis of a Court sale comes to an end 
the moment such sale ig set aside under O, 21, r. 89, Civil Procedure Code and 
any other decree-holder who had applied for rateable distribution—-whateven 
rights he may have under S. 73—will have no claim enforceable under that 
attachment. 

When a Court salg is set aside its effect is to declare that the title to the 
property lay with the judgment-debtor from the date of the sale onwards and 
hence a purchaser from him of the property will not be affected by any attach- 
ment thereof effected subsequent to his purchase but before the setting aside 
of the Court sale. l ` { 

*S.A. No. 325 of 1940. ` i 18th February, 1942. 
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e Appeal against the decree of the Court of the Subordinate 
‘Jye@ge of Trichinopoly in A.S. No. 83 of 1988, preferred against 
the decree of the Court of the District Munsif of Kulitalaiin O.S. 
No. 90 of 1985. - 

' N. Siwaramakrishna Atyar and T. R. Venkataraman for Appel- 
lant. i 

: Ba V. Sesha Aiyangar and R. Subbdrama Aiyar for Respon- 
dents. 

The Court delivered the following 

JupamenT.—The appellant here held a decree against one 
Doraiswami, the second defendant in the suit from which this 
second appeal arises. Another decree-holder against the same 
Doraiswami was one Nalluswami Nayudu. Nalluswami Nayudu 
had brought certain property belonging to Doraiswami to sale in 
execution of his decree on the 29th August, 1934, and three other 
decree-holders including the present appellant had applied for 
rateable distribution. Meanwhile, however, Doraiswami applied 
first under r. 90 and then under r. 89 of O. 21, for setting aside 
the sale. Upon filing the application under r. 89, he no longer 
pressed the application under r. 90, which was dismissed. The 
application under r. 89, was eventually allowed and the sale set 
aside on the 81st of October, 1984. 

In the meanwhile two events happened. On the 20th of 
September, the judgment-debtor sold the property which was the 
subject-matter of the sale to the plaintiff and on the 29th Septem- 
ber, the appellant who had filed an execution application for the 
attachment of this property on the 29th of August, had the attach- 
ment effected. Further proceedings in E.P. No. 888 of 1934 
included a claim petition by the plaintiff based upon his sale deed 
from the second defendant and after it was dismissed the present 
suit was filed by the plaintiff on the 13th of March, 1935. 

Phe plaintiff’s suit has been resisted by the appellant on the 
ground that the sale deed from the second defendant to the plaintiff 
conveys no title which can be enforced against the rights of the 
appellant under S. 64 of the Code. As the lower appellate Court 
has decided against the appellant on this point the present second 
appeal has been filed. 

The appellant relies upon what one might call a general im- 
pression of the rights conveyed by S. 64, without too close a 
serutiny of the actual language of the section. He argues that 
because he has made a claim on the 29th of August, 1934, whieh 
would obviously come within the explanation to S. 64, he can now 
in the circumstances which have obtained during the pendency of 
the plaintiff’s suit rely upon that claim which was then made. It 
seems to me quite obvious that in deciding the relative rights of 
the plaintiff and the appellant we must consider the situation as 
it existed after the filing of the plaintiff’s suit. There can, in my 
opinion, be no doubt that when the plaintiff filed his suit in March, 
1935, the appellant could no longer make any claim for rateabic 
distribution of the assets received from the sale of this property 
on thg 29th of August, 19384. He cannot possibly therefore be said 
to bê making any claim in this suit against the plaintiff based 
upon the explanation to S. 64 or his action on the 29th of August, 
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Scie 1934. In order to make a claim agains the plaintiff he must esta 
Aiya blish that,there is some attachment on the basis of which he has.a 

v. claim enforceable against him. Of course, if he could argue 
Annavi Pillai. successfully that the attachment which formed the basis for the 
sale on the 29th of August, 1934, had. continued to exist in spite 
of the setting aside of the sale then he might rely upon S. 64 as e 
giving him a claim agaifst the plaintiff. I, seems to me however 
obvious that the result of setting aside the sale: is to put an end 
to that attachment. Whatever rights the other creditors might 
have under S. 78, there was only one creditor who attached the 
property. The attachment proceeded logically to a sale and when 
that ‘creditor’s sale was set aside and his claim was satisfied it seems 
to follow beyond all doubt that that particular attachment had e 
come to an end. I am of the opinion; therefore, that it is impossi- 
ble in any circumstances for the appellant here to say that he now 
has a claim enforceable under the earlier attachment which was 
effected in 1934, before the sale of the 29th of August. I have been 
referred to two Full Bench rulings of this Court in Anmamalat 
Chettiar v. Palamalai Pillai, and Nana Rao v. Arunachalam Chet- 
tiar.? They do not seem to me to afford the slightest support to the 
argument for the appellant. Nor is it possible to say that the facts 
in this case are so similar that they are binding upon me in deciding 
this appeal against him. It seems to me unnecessary therefore to 
consider these rulings any further. 

The next point which has been brought forward in support. of 
the appeal is that inasmuch as the second attachment was effected 
on the 29th of September and the sale was not set aside until the 
31st of October, the plaintiff cannot acquire any rights until the 
31st of October, and therefore those rights are defeated by the 
attachment made in favour of the appellant. It is impossible in 
my opinion to accept this argument. No doubt until the Court 
passed its orders on the 31st October, it was impossible to know, with 
whom lay the true title to the land. If the sale had been confirmed 
the true title to the land from the 29th of August onwards would 
have lain with the auction purchaser. But the effect of the setting 
aside of the sale is clearly to declare that from the 29th of August 
onwards the title lay with the judgment-debtor. On the 20th of 
September, therefore, the judgment-debtor had a good title to con- 
vey to any alienee, and it must be held that he did convey that good 
title to the plaintiff. The attachment effected nine days after the 
sale to the plaintiff cannot, therefore, possibly affect the plaintift’s 
rights. 

The final point made in the appeal was that this alienation 
should be set aside under, S. 53 of the Transfer of Property Aet. 
as being in fraud of the appellant. That matter is a pure issue 
of fact upon which the decision of the lower appellate Court is 
against the claim of the appellant. It cannot now be agitated 
afresh in the second appeal. 

Tn the result this appeal fails on all points and is dismissed with 
costs. Leave is refused. 


. — Appeal Miemie, 
(1917) 33 M.L.J. 707; I.L.R. 41 Mad. 265 (F.B.). foe 
š 3 1.L.R. (1940) Mad. 526. 
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“JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(2 X P 
e Present:—Mr. -Justice WADSWORTH AND Mr,” Justice 
ParaANJALI SASTRI. f 


P. V. A. L. Ramaswami Naicker .. Appellant* 
v. 
Pudi N. Sokkayya Naicker Respondent. 


Madras Agriculturists” Relief Aet (iv o of 1938), proviso (A) to S. 3 (it) 
—Income-tax Act (XI of 1922), S. 14 (2)—Member of joint family swing 
for partition—Plaintiff appointed recewer amd carrying on family business— 
Assessment to mcome-taz—Whether excluded from benefits of the Agricultu- 
rist? Relief Act—Association of: persons whether coming within definition of, 
person” im Act IV. 


A member of a joint. Hindu family brought a suit for partition and was 
himself appointed receiver of the properties, pendente lite. While carrying 
on the family business during the pendency of the suit he was assessed as 
receiver to income-tax for the period referred to in proviso (4) to S. 3 (ù) of 
Madras Act IV of 1938 on the basis that he and the other members of the 
family, after the institution of the suit, constituted an “association of persons” 
within the meaning of S. 3 of the Income-tax Act. On the question whether 
by reason of the assessment he would be excluded from the benefits of the 
Agriculturists’ Relief Act, 

Hebd, that when an association of persons was assessed to income-tax what 
was really assessed was the income of the individual members and the position 
was hot different. under the Agriculturists’ Relief Act. Both a firm and an 
association of persons are alike excluded from the definition of a “person”, 
as that expression is defined in Madras Act IV of 1938. Hencé the appellant 
was not entitled to claim the benefits of the Act. 


Somappad v. Venkatasami Chetti, (1941) 1 M.L.J. 782, followed. 


- Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O.S: No. 38 of 1938. 


R. Ramasubbu Aiyar for Appellant. 
E. Rajah Aiyar and P. P. Ramabhadra Atyar for Respondent. 
. The Judgment of the Court was delivered by 7 


Patanjali Sastri, J —This appeal arises out of a suit brought 
by the respondent to enforce a mortgage, dated 3rd September, 
1925. Only two quéstions have been argued before’us. The first 
` ¢ontention relates to the claim of the defendant-appellant to the 
benefits of the Madras Agriculturists’ Relief Act. In order to 
understand this contention it is necessary to state a few facts. The 
defendant brought a previous suit for partition against his father 
and other members of his family and during the pendency of the 
suit applied for the appointment of a receiver. The defendant 
himself was appointed as receiver, and while carrying on the family 
business, he was assessed as receiver in respect of the profits 
derived "during the pendency. of the suit. The. assessment was 
made during the years referred to in proviso (A) to S. 8 (#) 
of the Agriculturists’ Relief Act. The assessment was made on 
the basis that the appellant.and the members of his family after 
thé institutitn of the partition suit constituted an association of 
persons ‘within the meaning of S. 3 of the Indian Income-tax Act. 





*Appoal No. 308 of 1939. jang |7. Bid October, 1941. 
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It is argued for the appellant that, inasmuch as he was assessed as 
representing an association of persons, the assessment could not p 
deemed to have been imposed upon him in his individual capacity 
and that, consequently, he is not excluded from the benefits of the 
Act. The decisions in Saminath Odayar v. Srinivasa Aiyar and 
Sarveswara Rao v. Umamaheswata Rao?, have been cited in 
support of this contentidn. We do not think that these decisions 
have much bearing on the point. The first of these cases lays 
down that, unless an assessment is made actually in the name of a 
person, he cannot be deemed to have been assessed for purposes of 
the proviso (C) to S. 3 (ti) of the Act. It was a case where an 
assessment to property tax made in the name of a benamidar was 
relied upon in order to exclude the real owner of the property 
from the benefits of the Act, and it was held that the actual assess- 
ment was the test and not merely the ownership of the property 
which was the subject of assessment. In the other case referre] 
to the question was whether the annual rental value of property 
belonging to a person but assessed in the name of his wife could 
be added to the annual rental value of properties assessed in his 
own name so as to disqualify him under proviso (C) and it was 
held ‘that in order to come within its scope the person should have 
been actually assessed. These cases have no application here, as 
the income of the association of persons assessed in the hands of 
the appellant cannot be said to belong to another ‘‘person’’, as 
that expression is defined in Act IV of 1938. On the other hand 
we are of opinion that the principle of the decision in Somappa v. 
Venkataswam Chetti®, governs this case. There it was held that. 
an assessment to income-tax made on a firm must, having regard tc 
ihe scheme of the income-tax Act, be regarded as an assessment 
of the individual partners, although thd assessment was made 
in the name of the firm. Just as in the case of the firm, when 
an association of persons is assessed to income-tax, an, individual 
member’s share of that income is not liable to tax under S, 14 (2) 
of the Act, and if an individual member’s share of the income is 
not liable to assessment or is liable to be assessed at a lower rate 
than the income of the association the member is entitled, under 
the provisions.of S. 48, to get a refund. Having regard to these 
provisions it is clear that when an association of persons is assess- 
ed to income-tax, what is really assessed is the income of the 
individual members. Nor is the position different under the Agri- 
eulturists’ Relief Act. Both a firm and an association of persons 
are alike excluded from the definition of ‘‘person’’ 


# The case is therefore governed by the decision in Somappa 
v. Venkatasami Chetti3* and the appellant must be deemed to 


_ have been assessed to income-tax within the relevant years. It 


follows that he is not: entitled to claim the benefits of the Act. 


The second point relates to the rate of interest to which the 


° plaintiff is entitled. The bond carried nine per cent, per annum 
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gaen interest with anaual rests. The lower Court, applying 


theeprovisions pf the Usurious Loans Act, reduced the rate of 
infterest to seven per cent. compound interest with biennial rests. 
It is argued that even this rate is unduly high and should he 
reduced still further. The fact that the interest alone now 
amounts to more than twice the amount of the principal originally 
advanced is put forward as a ground foi such reduction. We do 
not think that the mere fact that a debtor has failed to pay the 
Interest due from time to time and has allowed 16 to accumulate 
for a long time is a ground on which he ean invite the Court to 
extend any indulgence to him. The rate of interest carried by 
the bond which has been reduced by the Court below is not unduly 
high and we do not consider that in the circumstances any further 
reduction is called for in the interests of justice. 


The appeal fails and it is dismissed with costs. 
K.C. —— : Appeal. dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction). 


PresentT:—Mr. Justice Wapsworth AND Mr. Justice 
PATANJALI SASTRI. 


N. Namberumal Chetty .. Appellant® (Plaintif) (Respt.) 


v. 
P. Ramayya Naidu alias Jayaramakrishna 
Naidu .. Respondent (1st Deft.) (Applicant). 


Madras Agriculturist? Relief Act (IV of 1938), S. 3 (it)—Applicability 
—Receiwer of mortgaged property.appointed under O. 40, r. 1, Civil Proce- 
dure Code—Payment + of property tax—Owner of property whether dis- 
qualified from claiming to be an agriculturist, 

A receiver appointed under O. 40, r. 1, Civil Procedure Code, in a 
mortgage suit represents whoever may be found ultimately entitled to the 
property as the result of the suit. When the receiver in such a suit pays 
property tax on the property, he does so on behalf of and as representative 
of the mortgagor where the latter is found entitled to the property. And 

- where the assessment of the receiver to property tax is on property of an 
annual value exceeding Rs. 600, the owner will be disqualified by virtue 
of proviso (C) to S. 3 (iù) of Madras Act IV of 1938, from claiming’ to be 
an agriculturist. 

Appeal against the order of the Hon’ble Mr. Justice Mockett, 
dated 2nd May, 1941, and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Application 
No. 862 of 1941 in C.Ss. Nos. 338 and 90 of 1934. 

G. Ramakrishna Atyar and K. R. Varma for Appellant. >, 

R. Narasimhan for Respondent. i 

The Judgment of the Court was delivered by 

Wadsworth, J.—This appeal is preferred against the decision 
of our learned brother Mockett, J., on a notice of motion prefer- 
red by a judgment-debtor under Ss. 19, 20 and 23 of Madras Act 
IV of 1938, praying the Court for reliefs in respect of a decree 
on moptgages. The deeree in question was passed. on the 3rd 
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` August, 1937, and made ‘absolute -in Novëmber of that year. The 
motion was resisted on the ground: that the debtor was precleded 
by proviso C to S. 3 (i) of Act IV from claiming to be an agri- 
culturist, he having been assessed to property tax in the City of 
‘Madras on property of a rental value above the prescribed limit. 


The facts are that, during the two years preceding lst Octo- 
‘ber, 1937, the debtor was the owner of a number of houses in 
Madras which form part of the hypotheca of the mortgages on 
‘which the decree was passed. The mortgage suit was filed in 1984 


‘and a receiver was appointed, under O. 40, r. 1, Civil Procedure 
Code at the-instance of the mortgagee. The receiver was during 
the relevant period in possession of all these houses and he actually 


paid the property tax thereon. Of the houses, one house No. 46, 
Pusala Gengu Reddi Street, was actually shown in the munici- 
pal assessment register in thé name ofthe receiver and this house 
was valued at a rental value of Rs. 918 per annum. The other 


‘Houses stood in the names of three different individuals, one being 


the judgment-debtor’s adoptive mother, another his adoptive aunt 
and the third a male relative of the judgment-debtor. The mother 


and the aunt were both dead before the relevant period; the 
‘male relative was living. The position therefore is that the muni- 


cipal assessment register showed the house property owned by the 
judgment-debtor in the names of four individuals, one being the 
receiver, another being a living relative of the judgment- debtor 
and the other two being deceased relatives of the; judgment-debtor. 


If the payment of tax by the receiver in respect of the property 
.standing in the receiver’s name can be deemed to amount to an 
-assessment of the judgment-debtor himself, the value of that item 
‘is sufficient’ and it is unnecessary’ io consider the pee in 


respect of the other items. , 
Our learned brother Mockett, I; has held that althoigh a 


_ receiver appointed under S. 69 (a) of the Transfer of Property 


Act is deemed to.be the agent of the.mortgagor, a receiver appoint- 
ed in-a mortgage suit under O. 40, r. 1, holds the properties for 
the benefit of the mortgagee alone and he bases this view upon a 


decision of Madhavan Nair, J., in Mahar ajah of Pittapuram v. 


Gokuldoss Goverdhamdossi, a decision ‘which’ has come in for con- 
siderable criticism by the Bench. which decided Ponnu Chettiar 
v. Sambasiva Aiyar?. It is pointed out in. this latter decision 
that a simple mortgagee by getting a receiver appointed in the 
course of the suit cannot enlarge his security and such a receiver 
is, like a receiver in other cases, appointed for the protection of 
tite property for the benefit of all the parties to the suit in accor- 
dance with their respéctive rights, as they may eventually be 


established. No doubt the mortgagee has a certain preferential. 


claim to the profits received in the Court, and to that extent it 
may be said that ‘the. appointment of the receiver is for the benefit 
‘of the mortgagee; but it doesnot follow that the receiver is the 


representative of the mortgagee and not the representative of the ' 


mortgagor, or that the acts of the receiver are acts done only on 


—e- 
Ld 





1. (1931) 61 M.L.J. 111: I.L.R. 54 Mad. 565. ` 
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Behalf of the mortgages and not on behalf of the mortgagor. We ' 


need only refey to. the decision in Govindasami Pillai,v. Dasar 
Goundan', following the case of Chinnery v. Evans?, as an illus- 
tration of-the true position of a receiver, as seen from the effect of 
a payment by the receiver, in saving limitation. It seems to 
be well established that a payment towards interest under the 
mortgage by the receiver will save limitation as against the mort- 
gagor. We have no doubt that the true position is that a receiver 
appointed under O. 40, r. 1, ina mortgage suit represents whoever 
may be found ultimately entitled to the property as the result of 
the suit. When a receiver in such a suit pays property tax on 
the property, he certainly is not paying that property tax on his 
own individual account. We had in a recent case—A.A.O. 
No. 339 of 1938—to consider a contention that a payment of 
poruppu by the trustee of a charity would disqualify the trustee 
in his individual capacity from claiming the benefits of Act IV of 
of 1938, having regard to proviso D to S. 3 (#). We then pointed 
out that a differentiation must be made with reference to the 
capacity in which the person makes the payment and that a pay- 
ment made by a person in respect of properties held and managed 
by him on behalf of a charity, must be regarded as a payment 
` made by a different person. Applying the reasoning of that case to 
the present facts, when the receiver was assessed to property tax 
and paid that tax, he was not so aSsessed in his individual capacity. 
It follows that he was assessed as a representative of somebody 
else. Mr. Radhakrishnayya has contended that he was assessed 
as an officer of Court with reference to properties in custodia legis. 
That is no doubt true; but the Court was under no liability to 
pay this tax and when the receiver paid the tax, though he did so 
under the orders of Court, he did not pay the tax as the represen- 
tative of the Court or on behalf of the Court. He was assessed 
and he paid the tax in, his capacity as the representative of who- 
ever might ultimately be found to be the owner of the property 
as the result of the pending litigation. On the facts of the suit 
eut of which this application arose, it would appear that besides 
the mortgagee-plaintiff, there were certain puisne mortgagees who 
were parties and there was a third party claimant, the ninth defen- 
dant. The judgment in the suit affirmed the ownership of the 
mortgagor and rejected the claim of the ninth defendant. That 
judgment was pronounced before Act IV of 1938 came into force. 
Though the receiver was directed by the Court to pay the surplus 
profits of the land into Court, presumably for the benefit of the 
mortgagee, his first duty was to pay the taxes on the property out 
of the profits. He was not to-pay those taxes in his personal 
capacity nor was he to pay those taxes in’discharge of any liability 
imposed upon the Court whose officer he was. He was to pay 
those taxes in discharge of a liability imposed. by law upon the 
owner of the property and the owner must necessarily be the 
person who might ‘ultimately be found entitled to the property 


‘as the result of the suit. The ownership of this property was . 
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only questioned so far as the ninth defendant’s claim was con? 
cerned. All the mortgagees necessarily must support the title 
of their mortgagor. The ninth defendant was found not to Be 
entitled to the property. It seems, therefore, to follow that the 
payment of the tax by the receiver was a payment on behalf of 
and as representative of the mortgagor who is the applicant here. 

It has been suggested that, as the result of execution, the 
whole of the hypotheca has been swallowed up without satisfying 
the mortgages and that the interest of the nominal owner in the 
property was negligible. That seems to us not to affect the 
question. At the time when these taxes were paid, the only 
person entitled to the property and the only person 
liable to pay the tax was the mortgagor:or his representa- 
tive for that purpose, the receiver in the suit. When the receiver 
was assessed and when he paid the tax, it was primarily as the 
representative of the mortgagor that he made the payment. Since 
we have held that a payment by a person in the position of a 
trustee will not affect that trustee’s personal eligibility 


-to ask for the benefits of Act IV of 1938, it seems to us to follow 


that the assessment of a trustee must be deemed to be an assess- 
ment of the estate which he holds as trustee; and similarly the 
assessment of a receiver to property tax must be deemed to be the | 
assessment of the estate of the owner of the property and the 
payment in pursuance of that assessment must be deemed to be a 
payment by that owner. In this view we hold that the assess- 
ment of the receiver to property tax on a property of an annual 
rental value exceeding Rs. 600, is the assessment of the owner 
of that property on whose behalf the tax was paid and that there- 
fore the applicant was disqualified by proviso © to S. 3 (ii) from 
claiming to be an agriculturist. 


In the result, therefore, we allow the appeal with costs and 
set aside the order of the learned Judge who heard the applica- 
tion. We fix the advocates’ fee at Rs. 100 in the appeal.” 

B.V.V. oe Appeal allowed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice MOCKETT AND Mr. Justice KUNHI 
RAMAN, 


Muhammad Mahamood Hussain Faroki alias 


Chan Basha oe Appellant* (Plaintiff) 
v. 
Syed Abdul Huq altas Sabju Saheb, minor by guardian | 
Syed Miah Saheb mes "Respondent (10th Defendant). 


Mahomedan law-—Religious office of Khatib—If can be hel by women— 
Hereditary office—Whether can be disposed of by assignment or settlement 
~—Custom—Proof—Absence of contest in prior cases—Effect. 

Under the Mahomedan law, unless it can be shown by custom or usage 
that a special office depending upon the personality of an individual which 
cannot be deputised cannot be held by a woman, there is no other prohibi- 
tion against a woman, on whom the hereditary right has descended, holding a 
religious office like that of a Khatib in a mosque, which could be perform- 
et through the medium of a deputy. 


*Appeal No. 369 of 1938. o. 30th January, 1942, 
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© Mujavar Ibrambibi v. Mujavar Hussoin Sheriff, (1880) I.L.B. 3 
Mad. 95 and Munnavaru Begam Sahibu v. Mir Mahapalli Sakib, (1918) 
I.L.R. 41 Mad. 1033, relied on. 

Property or an office which descends heréditarily cannot be diverted 
according to the whim of any particular holder by assignments and settle- 
ments. 

Hakim Khan v. Sahibjan Sahib, (1935) 69 M.L.J. 722, followed. 

The fact that the operation of a custom has not been resisted in a 
previous case cannot be used as an argument that such a custom did not 
exist. 

Appeal in forma pauperis against the decree of the Court of 
the Subordinate Judge of Nellore in O.S. No. 12 of 1936. 


Ch. Raghava Rao and K. Subramanian for Appellant. 
EK. Bhashyam Aiyongar and S. P. Rajabather for Respondent. 


The Court delivered the following Judgments: 


Mockett, J—The plaintiff is the appellant. He sues for a 
declaration that he is entitled to succeed to the office and profits 
of the position of Khatib in the Jumma Masjid Nellore Mosque. 
As I am generally in agreement with a great deal of the judgment 
of ve lower Court, it will be possible to deal with this appeal 
briefly. 


Ex. A is a certified extract from the Inam Register of 
‘Nellore Village’ and is dated the 19th December, 1860. The 
inam was registered as being for performing fhe services of reading 
prayers in the Jumma Mosque and it is stated that the services had 
been performed. In column 10, it is shown that the tenure is 
‘hereditary’ and ‘to be so long as the service is performed’. It 
was granted by the Nabob in 1799 and the original grantee was 
Abdul Huq. There is printed in the record the pedigree of the 
line o£ Khatibs which was filed by the tenth defendant who is the 
respondent in this appeal. All the persons who are of importance 
are shown. The position at the time of the suit was thåt Khader 
Muhi-ud-din the Khatib had died in 1931 and he had been ‘suc- 
ceeded’ by his elder sister Sakina Bi. At that time apart from 
Sakina Bi, there was alive the plaintiff the son of a deceased 
sister of Khader Muhi-ud-din. Another sister Bimajan is alive 
with her children, three sons, of whom the tenth defendant in this 
suit Abdul Huq is the youngest. The plaintiff Chan Basha 
challenges the right of Sakina Bi to succeed her brother Khader 
Muhi-ud-din stating that the Khatibship should go to him by 
descent. 


Before the written statement was filêd Sakina Bi died. But 
Abdul Huq the tenth defendant pleads that Sakina Bi rightly in- 
herited and that he is entitled to be the Khatib having been nomi- 
nated by Sakina Bi to that position, At the time of argument 
it was generally accepted that the office of Khatib is accurately 
described ineparagraph 4 of the tenth defendant’s written state- 
ment namely that 

Ê is an office held by a person who is to lead the congregations and 
preach in the Jumma Mosque on every Friday and on Ramzan and Bakr-id 
days”. 
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Mahamood The particular form of worship is known as the Jumma Nama? 
Hussêir In'tHe lower Court there were two main controversies. (2) 
Faroki It was contended by the plaintiff that Sakina Bi by reason of her 

Syed sex, was disqualified from holding the sacred office of Khatib. (2) 


Abdul Hug. That assuming her to be qualified, the custom in the family showed e 

that the succession to the office was governed by lineal male pri- 

Mockett, J. mogeniture and that therefore the plaintiff was entitled to succeed. 
The tenth defendant contended that Sakina Bi as a woman was 
not disqualified from holding the office and that the office descend- 
ed by custom according to lineal primogeniture whether male or 
female—in other words, as the eldest descendant she was entitled 
to sueceed after the death of her brother. The tenth defendant 
also contended, as he was bound to do, that the Khatib for the 
iime being was entitled to nominate his or her successor and that 
he rightly held the office under such nomination. 





The question whether Muhammadan women are disqualified 
from holding sacred offices has been the subject of decision in 
several cases. In Shahoo Banoo v. Aga Mahomed Jaffer Binda- 
neem, the Judicial Committee dealt with the position whether 
a woman can succeed to a muttawalliship which involved the 
performance of religious duties. At page 126, Sir Arthur Wilson 
discussing the proceedings in the lower Court "made the following 
ohservations : 

“Those learned Judges agreed with Chitty, J., in thinking that there is 
no legal prohibition against a woman holding a muttwalliship, when the 
trust by its nature, involves no spiritual duties such as a woman could not 
properly discharge in person or by deputy. And it appears to their Lord- 
ships tbat there is ample authority for that proposition”. 


In Munnavaru Begam Sahibu v. Mir Mahapalli Sahib? Abdur 
Rahim and Seshagiri Aiyar, JJ., held that, as decided by the Privy 
Council, there is no general rule of Muhammadan law prohibiting 
a woman from holding a religious office and that such a religious 
office can*be held ‘by a’ waman under the Muhammadan law 
unless there are duties of a-religious nature attached to the officé 
which she cannot perform in person or by deputy. ` The learned 
Judges emphasise that.such a prohibition arises, if’ at all, from 
local custom or usage and not by an injunction of Muhammadan 
religion or law. They held that the burden of establishing that 
a woman is precluded from holding a particular office was on those 
who plead the exclusion. Abdur Rahim, J., seems te have con- 
sidered that the decision in’ Mujavar Tbrambibi v. Mujavar 
Hussain Sherif, did not go beyond the facts in that particular 
case and that on the evjdence the Court must, be taken to have 
held that the woman ‘concerned could not hold the office sf 
Mnjavar. The question whether the office could be performed 
hy a deputy was not discussed. It seems to me that the decisions 
of this Court in Munnavaru Begam Sahibu v. Mir Mahapalli 
e Sahib? and of the Judicial Committee in Shahoo Banoo v. Aga 
Mahomed Jaffer Bindaneemt, are comprehensive. Pe is difficult 
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% think of any religious office which a woman cannot hold if she « ¢yanamood 


is permitted to hold it by a deputy. Neither of the learned 
edunsel was able to give an example of any religious office which 
` could not be performed through the medium of a deputy. As a 
matter of convenience there is nothing to be said against the 
notion once it is accepted that a religious office descends, because 
it is obvious that the possibility that tha deputy specially nomi- 
nated by a woman may satisfactorily perform the office is at 
least equal to the possibility that the person to whom the office 
descends may be equally qualified. It will therefore appear to 
be the law that unless it can be shown by custom or usage that a 
special office depending ‘upon the personality of an individual 
which cannot be deputised cannot be held by a woman there is 
no other prohibition upon her. So far as this Court is concerned 
the matter is concluded by authority. 


There is no evidence on the record from which one can saly 
that this woman was specially disqualified. for this particular office. 
In fact there was evidence that in this district (Nellore) a Khatib- 
ship was held by a woman, Exs. XVIII and XIX. I therefore 
agreed with the learned trial Judge that by reason of her sex 
Sakina Bi was not disqualified. But that does not decide the 
appeal. It has been pleaded in paragraph 5 of the plaint in this 
case that according to the custom of this institution the office 
devolved upon the nearest and eldest male relation of the deceased 
holder. By his written statement the tenth defendant alleges in 
paragraph 5 that ‘‘succession in cases of this sort is regulated by 
the rules relating to succession by lineal primogeniture’’. Both 
sides are therefore agreed that on the death of an office holder 
his successor takes by descent. But the plaintiff alleges that it 
must be by male descent and that that was the custom. I am 
satisfied on the evidence and the probabilities that the plaintiff 
is entitled to sueceed. An examination of the pedigree shows 
that ‘in *spite of opportunities for the custom or rule relied on by 
the defence to operate, the descent has always been im the male 
lme. The original donee Abdul Huq was succeeded by his son 
Sulaiman Sahib. Sulaiman Sahib was succeeded by Abdul Hug 
his eldest son. This Abdul Huq had two daughters, a daughter 
by name Vazeda Bi and another. But on his death his younger 
brother Yasin Sahib succeeded and on the death of Yasin Sahib 
his son Abdul Huq alias Baba Mian succeeded. Fatima Bi, this 
Abdul Huq’s sister appears to have quarrelled with her brother. 
The result was a suit evidenced by Ex. B, brought by Abdul Huq 
against his sister Fatima Bi and others in which the claim put 
forward by Fatima Bi that she was.entitled to perform “the 
Khatib service jointly with the plaintiff and to enjoy the profits 
jointly with him, was negatived. There was no claim, it must 
be observed, that she was entitled to succeed to the office. But 
still more significant is the fact that at the time of the death of 
Abdul Huq, Sakina Bi, through whom the present tenth ‘defen- 
dant claims, was alive. , She did not succeed to the office but 
her younger brother Khader Muhi-ud-din. Khader Muhi-ud-din 
had*the misfortune to be a leper and for many, years the office 
of Khatib had been performed by ‘his. deputy. He died in 1981. 


Hussain 
a Haroki 


J, 
Syed 
Abdul Hug. 
Mockett, J. 


568 THE MADRAS þAW JOURNAL REPORTS, wW 


Mahamood *' There is a dispute as to the exact date because the genuineness 


Hussain 
Farol& - 


v. 
Syed 


Abdul Huq. 





Mockett, J. 


of Ex. IY, the nomination deed, has been attacked in this c&se. 
According to the tenth defendant he sent his petition marked . 
Ex. VII (a) to the Collector of Nellore with a view no doubt to 
evidencing that he had nominated his sister Sakina Bi to the 
office of Khatib. The office was to be performed by a proxy 
during the minority of the tenth defendant described as Sakina 
Bi’s foster-son, who was to hold the office when he became a major. 
Within a few hours of Ex. VII (a) Khader Muhi-ud-din died. 

I do not consider it necessary in this case to decide whether Ex. 

VII (a) was a genuine document or not. This was a hereditary 
office by reason of a grant Ex. A by which the tenure was stated to: 
be hereditary. 


I agree with Curgenven and K. S. Menon, JJ., in Hakim 
Khan v. Sahibjan Sahthb, that: 


‘Jf the hereditary principle is to be observed, it follows that there is 


no room left for disposing of those rights and duties by assignments and 
settlements”. 


It is clear to me on the evidence that shortly before the death 
of Khader Muhi-ud-din there was the greatest activity in his 
branch of the family directed towards keeping this Khatibship 
away from the plaintiff. Had Sakina Bi been entitled under the 
custom to succeed, she would have done so before Khader Muhi- 
ud-din. Any nomination by him, had she thought fit to stand 
aside, was wholly unnecessary. I do not think that it ever occur- 
red to any one until this suit that this office did not go by succes- 
sion to the lineal male descendant. The consciousness of that fact 
led to the execution of Ex. VII (a) and Ex. IV, elaborate devices, 
im my view, in order to defeat the plaintiff. It has not been 
possible for learned counsel for the respondent to support the 
so-called nomination by any substantial argument. In the absence 
of clear authority, I cannot accept the proposition that property 
or an office which descends hereditarily can at any time be divert- 
ed according to the whim of any particular holder. The tenth 
defendant is constrained to support his right by nomination 
because Sakina Bi being dead, it must follow that according to the 
tenth defendant’s own case apart from nomination, Bimajan 
would succeed. But she has not been brought on the record. I 
am quite satisfied on the evidence that the plaintiff’s case that 
there was a custom in this family by which this office descended 
lineally to the eldest male descendant has been amply established. 
With respect to the learned trial Judge, I am unable to agree with 
him, as stated in paragraph 14 of his judgment that from the fact 
that there was no contest by the daughter of the earlier Abdul 
Huq, it must be assumed that it was probable that she did not 
insist on her rights. I respectfully agree with Le Rossignol, J., 
in Sham Das v. Mst. Moolo Bar, that: 


“, .. . it must be obvious that uncontested eases are very good proof 


of any alleged custom, for the greater the strength of the castom the less 
probability is there of anybody attempting to controvert it’’. 
: e 
1. (1935) 69 M.L.J. 722 at 725. 
2. (1925) I.L.R. 7 Lah. 124 at 127. 
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Team unable to understand how the fact that the operation of a 
cestom has not been resisted can be used as an argument*that such 
a custom did not exist. It is to be observed that the learned Judge 
based his decision on the finding that the special rule of succes on 
set up by either side was not made out and that therefore . the 
general rule of succession under the Muhammadan law prevails. 
Tt is not clear to what rule of Muhammadan law ithe learned 
Judge refers. If descent to this office is to be judged by the 
rules of succession of Muhammadan law, the office | would he 
divided among several persons, which is neither side’s case. It is 
however clear in this case from Ex. A that the office was heredi- 
tary and it is reasonable to suppose that by custom the office 
would go to an individual as a matter of convenience. The custom 
in this family was that the office was to be held by the lineal male 
descendant or nearest and eldest male members of the family. 
That such a custom is reasonable can hardly be doubted. The 
women of this family observe gosha and no one suggested that a 
woman could have herself performed the duties of Khatib. 

I am satisfied that there is ample material on the record from 
which it is clear that the plaintiff should by custom have succeeded 
on the death of Khader Muhi-ud-din. In this view of the posi- 
tion, this appeal should be allowed with costs, here and below. The 
court-fee will be paid by the plaintiff out of the income of the 
Khatibship. 


Kunhi Raman, J—I agree. 
K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRASEKHARA AYYAR. 


Ratnavelu Pillai and another .. Petitioners* (Plffs.) 
* v. 

Varatlaraja Pillai and another .. Respondents, (Defts.). 

» Court-Fees ACt (VII of 1870), 8S. 7 (v) (c)— ‘Nett profits '’—Mode 

of calculation—Nethi income to be taken into account—Wrong order as ‘to 

oourt-fee—Interference în revision—Power. of High Count, 

The words ‘‘nett profits’? in S. 7 (v) (c) of the Court-Fees Act mean 
nett income or yield from the land after deducting the charges of labour 
and cultivation from the gross yield and not the profits to the holder or 
owner of the land. 

Wherever a Court calls upon a plaintiff to pay additional court-fee and 
adjourns the suit to a later date for that purpose it does refuse to proceed 
with the suit until the proper sum is paid into Court, and such an order can 
be the subject of interference by the High Court in revision. ° 


Rani Kulandaivelu Nachiar v. Indran Ramaswami Pandia Thalavan, 
(1927) 55 M.U.J. 345: I.L.R. 51 Mad. 664, followed; K, Manatthunai- 
` natha Destkar v. Gopala Chettiar, (1939) 1 M.L.J. 317, not followed. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying that the High Court will be 
pleased to revise the order of the Court of the District Munsif of 
Tiruvadi, dated 5th March, 1940 and made m I.A. No. 18 of 
1940, m O.S. No. 39 of 1939, 


*C.R.P. No. 838 of 1940. 22nd August, 1941. 
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Ratnavela Y. Ramaswamy Awar for Petitioners. a 
ae ° S. Ndrasimha Atyangar for Respondents. . ; er 
Waradaraja The Court delivered the following 
Pillai, JUDGMENT.—A preliminary objection is taken that no revision 


lies against the order directing the plaintiffs to give the market e 
value of the land and paf court-fees thereon. The plaintiffs paid. 
court-fees on the basis of the nett profits Sar the land for the 
previous year claiming to come within S. (w) (c) of the 
Court-Fees Act and the proviso to the Bare a which brings 
in the method of court-fee calculation provided in S. 7, Cl. (vY : 
Kumaraswami Sastri and Wallace, JJ., in Rani Kulandaiwelu 
Nachtar v. Indran Ramaswami Pandia Thalavan', overruled the’ , 
preliminary objection and held on a consideration of the authori- 
ties that such an order can be the subject of interference under 
S. 115, Civil Procedure Code. My attention has been drawn to 
the decision by Sir Sidney Burn, J., in K. Manatthunainatha 
Desikar v. Gopala Chettiar?, to the contrary where Rant Kulan- 
daivelu Nachtar v. Indran Ramaswam Pandia Thalavan*, was con- 
sidered. Apart from the fact that, the Bench decision is binding 
on me, it must also be pointed out that the facts in K. Manatthu- 
nainatha Desikar v. Gopala Chettiar, could not really be distin- 
guished from those in Rani Kulandaivelu Nachiar w. Indran 
Ramaswamt Pandia Thalavant, on the ground mentioned, namely, 
the Judge refusing to proceed with the suit until the proper court- 
fee is paid. Wherever a Court calls upon a plaintiff to pay addi- 
tional ecourt-fee and adjourns the suit to a later date for that 
purpose, it does refuse to proceed with the suit until the proper 
sum is put into Court. It is only in this sense that the Bench in 
Rant Kaulandaivelu Nachtar v. Indran Ramaswani Thalavantt, 
appear to have thought that there was a refusal. It does not look 
as though there was a specific order refusing to proceed with the 
suit. As a matter of fact, no such order is contemplated, by the 
Code. T£ the order directing payment of additional court-fee is 
not complied with, it is followed by an order dismissing the suit, 
and orice there is such a dismissal, there can be no revision because 
the remedy is by way of an appeal against a decree. I overrule 
the preliminary objection, on the strength of the Bench decision. 


On the merits I think that the District Munsif gave a wrong 
meaning to the words ‘‘nett profits’? occurring in S. 7, Cl. (w) 
(c) of the Court-Fees Act. If a land pays revenue, the valuation 
of court-fees is either under Cl. (a), if the revenue is permanently 
settled, or under Cl. (b), if it is not so settled. If the land, pays 
no revenue, or has been partially exempted from such payment or 
is charged with any fixed payment in lieu of such revenue, it is 
provided that the caleulation is to be on 15 times the nett profits | 
that arose from- the land during the year next before the date of 
presenting the plaint, or on the value of the land, if no such nett 

e profits have arisen. Having regard to the distinction made in 
the sub-clause between cases of land subject to payment of revenue 
+. aaa aaa ae, ahan 

1. (1927) 55 M.L.J. 345: I.L.R. 51 Mad. 664. : 

$ 2. (41939) 1 M.L.J. 317. 
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amd ‘cases of land not-subgect. to ~paymerit of revenue but , which pes 


ba yielded nett profits, it is legitimate to hold that the, term has 
been used to mean nett income ‘or’ yield from the land and not 
profits to the holder or the’ owner of the land. Profits ordinarily 
mean excess of returns over outlay. In Wharton’s Law Lexicon, the 
word is stated to mean “‘the advantages’ which land yields in the 
Shape ‘of rent, issues, or other emolumertts’’. In the context in 
which the words ‘nett profits” are used in the Court-Fees Act they 
mean the nett income from the land: after deducting from the 
gross yield the charges ‘of labour and cultivation. 


It is only if we take into account the fact that melwaram was 
due and payable on this land that we arrive at the result reached 
by the District Munsif, namely, that far from there having been 
any profits, the position was really the other way round, the liabi- 
lity far exceeding the income. But if'we understand nett profits 
- in the sense in which I think they have been used in the Court-Fees 
Act theré’ is no such diffculty. - It is common ground that in the 
year preceding the filing of the plaint: the nett redlization from 
“teke: lands was Rs. 106. 4 AA e ba 


-I allow the revision petition and set aside the order of, the 
lower. Court.. Costs here will be costs in the cause. 
'B.V.Ý. ene Petition allowed. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice WADSWORTH AND Mr. JUSTICE 
PATANJAL KASTRI, 


Pothukuchi - -Venkata RENES and others .. Appellants* 
(Deft's.) 

hr si Vv. ad A 
Daggubat Mallikharjanidu .. Respondent (Plff.) 


Madras Agriculturists Relief Act (IV of 1938), S. 3 (2), proviso C— 
Property tax imposed within period though noù throughout, sufictent— 
- Aggregate’ méaning 0f— Ds fous Loans Aot (X of 1918)— Madras amend- 
ment to S, 3—Meaning of ‘agr teubtur ist’. 


In order to come within the purview of proviso C to S. 3 (2) of the 
Madras Agriculturists? Relief Act it is, not necessary that property tax 
must liave been imposed on a rental value of not less than Rs. 600 through- 
out.the period of two years specified in the proviso. 

If at any point of time within, the period, the disqualification has been 
incurred, it will satisfy the terms of the proviso. Again the word ‘aggre- 


gate’ in the proviso clearly. refers to the total of the rental values of the 
various buildings and lands in respect of which the tax has been imposed 
and not to the total of the valuations for two half-years, . 

For purposes of the Madras amendment to S. 8 of the Usurious Loans 
Act (X of 1918) ‘the word ‘agriculturist’ must be coustrued in the ordinary 
dictiondry sense of a person who actually follows the calling. of an agricul- 
turist.and not in the sense in which it is used in the Agriculturists’ Relief 
Act. . ` 


Appeab. sae the decree of the Court of the Subordinate ° 
Judge of Bapatla, dated 25th aay of: Mareh, 1940, and passed in 
O.P No. 27 of 19389. “| . 


- “Appeal No. 210 of 1940: -t't 4. 28rd February, 1942. ` 
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° 
V. Govindarajachari and K. Krishnamurthi for Appellants. 
P. Sétyanarayana Rao for Respondent. - š : 
The Judgment of the Court was delivered by 


Wadsworth, J.—The defendants appeal against a prelimi- 
nary decree on a mortgage. The mortgage was, dated 6th Octo- 
ber, 1933, and provided for compound interest at 9 per cent. It 
was contended in the lower Court that the defendants were agri- 
culturists. The lower Court has found that they are excluded 
by the operation of proviso C to S. 3 (2) of Act IV of 1988. 


The facts are that for the half-year ending 31st March, 1936, 
they paid property tax on an annual rental value of Rs. 613, for 
the half-year ending Ist October, 1936, and for the half-year end- 
ing 31st March, 1937, on a rental value of Rs. 300, and for the 
half-year ending 30th September, 1937, on a rental value of 
Rs. 367. It was contended in the lower Court, firstly, that in 
order to come within the purview of proviso C, property tax on a 
rental value of not less than Rs. 600, must have been imposed through- 
out the period of two years specified in the proviso. This seems 
to us to be against the plain language of the proviso which does 
not use the word ‘‘throughout’’ but uses the word ‘‘within’’. If 
at any point of time within the period the disqualification has been 
incurred it will satisfy the terms of the proviso. Secondly, it is 
contended that the words ‘the aggregate annual rental value of 
such buildings and lands’ mean the annual value of the building 
and lands arrived at by adding the valuation for each of two 
half-years and dividing by two. Thus for the whole year ending 
1st October, 1936, it is suggested that the defendants must be 
deemed to have been assessed to property tax on buildings and 
lands of an aggregate annual rental value which is half of Rs. 918. 
Again the answer is that such an interpretation involves the nega- 
tion of the actual facts. The defendants were never assessed on 
an annual. rental value of half of Rs. 913. The word “ aggre- 
gate’’ clearly refers to the total of the rental values of the various’ 
buildings and lands in respect of which the tax has been imposed 
and not to the total of the valuations for two half-years. It seems 
to us clear that by reason of the assessment for the first of the 
four half-years on the basis of an annual ‘rental value of Rs. 613, 
defendants are excluded from the benefits of the Act. 


A further contention has been based on the language of the 
Madras amendment to S. 3 of the Usurious Loans Act wherein 
it is provided that in the ease of loans to agriculturists if com- 
pound interest is charged the Court shall presume that the interest 
is excessive. It has already been decided that the appellants are 
not agriculturists in the sense in which the word is used in Act 
IV of 1938. But this is not the sense which will apply to the 
Usurious Loans Act. We take it that the word ‘‘agriculturist’’ 
is used in its ordinary dictionary sense of a person who actually - 
follows the calling of an agriculturist. There is no evidence that 
the defendants follow the calling of an agriculturist. Thee first 
and second defendants are described in the cause title. as ‘‘Brah- 
min. landlords’’. The third defendant, who is the son of the first 
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defendant is described as ‘{landlord, cultivation’’. But whether 
hè is actually engaged in cultivation as a calling we do not know. 
There is no basis in the evidence for the contention advanced. In 
the result, therefore, the appeal is dismissed with costs. 


K.C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice WADSWORTH. 


Kunnamangalath Palakunnath Kolai Sankaran 
Nayar - .. Petitioner* (Respondent) 
v. 
Palakunnath Kolai Govindan Nayar :. Respondent (Petitioner). 


Madras Agriculturists’ Relief Act (IV of 1938), S, 15—Entire holding 
—Portion coming to hands of assignee—Right to have rent scaled down— 
Principles applicable—Chalaln for deposit applied for on last day—Depositl 
im fact made later—Validity of deposit. 


The position, where out of an original holding three items have come 
into the hands of an assignee and the rent of those three items has come to 
be payable not to the tarwad which was originally the landholder but to a 
‘sub-group of that tarwad, stands on a different footing from the position 
“when, the landholder’s interest remains undivided and there is an assignment 
of part of the tenant’s interest. In the latter case the assignee can get the 
rent scaled down only on paying the rent of the entire holding. Where, 
however, there has been a division of the landholder’s interest corresponding 
with the division of the tenant’s interest, the question, whether the tenant 
can, get the rent scaled down on payment only of the rent due to the person 
entitled to the rent of those items assigned to him, must depend to a great 
extent on the facts. If there has been an attornment by the 
tenant to the subdivided landholder, the tenant will be gntitied to claim 
relief as against the person to whom he actually paid his rent on the deposit 
of the rent for one year. If, in fact, the rent of the holding is still payable 
to the original landholder who has to make over part of the rent to the sub- 
divided group the sealing down can only be ordered on payment of the full 
rent of the holding. 


Where a chalan for the deposit of the amount of the rent 
was asked for and obtained on the last day on which the deposit could 
be made under S. 15 of Madras Act IV of 1938, but the deposit was in faet 
made two days thereafter, 


Held, that the deposit could be deemed to have been made on the day 
on which chalan was applied for only if it was proved that the applicant was 
prevented from making the deposit on the very day on which chalan was 
applied for by some default on, the part of the treasury officer, or the bank, 
or by some delay on the part of the Court in issuing the chalan, so as to 
prevent the applicant from making the deposit in time. 


Petition under 8. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of.the 
District Munsif of Calicut, dated 20th January, 1940, and made 
in I.A. No. 3747 of 1939 in O.P. No. 558 of 1938. 

K. Kuttikrishna Menon for Petitioner. 

V. P. K. Nambiar for Respondent. 

The Court delivered the following 


JuDGMENT,—This civil revision petition arises out of an appli- 
catiom under S. 15 of Act IV of 1938. There was a previous 


*O.R.P. No. 1031 of 1940. i 12th February, 1942. 
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application under which the petitioney was permitted to make, a 
deposit of the rent for the Malabar year corresponding to žasli 
1347 at the same rate as that now deposited. I am informed that 
an appeal was filed against that decision ‘and rejected... .The- peti- 
tion recites that the purappad of the holding was originally fixed 
at Rs. 62-7-0, of which Rs. 49-10-0, was payable to the respon- 
dent’s #duashi- (that is the tavazhit of the present petitioner): and 
the balance to.the Kolai tarwad and that the three items assigned 
to the petitioner from the original kanomdar have to pay the 
amount of Rs. 49-10-0 payable to the respofdent’s tavazhi. In 
the counter-affidavit the contention is raised that the deposit 
should be of the rent for the entire holding. There was no evi- 
dence at all and the judgment of the lower Court is concerned 
mainly with a-contention as to the date of the deposit. . I am asked 


‘ to.infer in. revision: that this deposit is invalid because it is a 


deposit only of the-appellant’s share in the rent of the holding. 

The position where out of an’ original holding three items have 
‘come into the hands of an assignee and the rent-‘of those three 
items has come to be payable not to the tarwad which was origi- 
‘nally the landholder but to a sub- group of that tar wad, stands on 
a different.. footing , from the ‘position. when «the ‘landholder’ s 
intèrést remains undivided and there is an assignment of. part of 
ithe tenant’s interest. In the-latter case we have held that the 
assignee could get the rent scaled down only on paying the-rent of 


‘the entire holding. Where, however, there has’ been a, division 
‘of the landholder’s interest corresponding with the division of 
‘the tenant’s interest, the question whether the tenant could get 
‘the rent scaled down on payment only of the rent due: to the 
- person entitled to the rent of those items assigned to him must 


depend to'a great extent on the facts: If there has beén an’ 


‘attornment. by the tenant to the sub- divided. landholder, ‘clearly 


the “tenant would be entitled to claim rélief as against the: person 
to whom he actually paid his rent on the deposit of the reht for 
one year. If in fact the rent of the holding was still payable to 
‘the original landholder who had tọ make over part of the rent to 
the sub-divided group, presumably the scaling down could only 


-be ordered on payment of the full rent of the holding. The facts, 


however, have, not been clearly established and it does not appear 
that the contention now: urged | was supported by the necessary _ 


-evidence in the lower Court. 


There is, however, another. contention. with reference to which 
it appears that the imaterials before the learned District Munsif 
were not sufficient to support the order. It appears from the 
petition that a chalan for the deposit of the amount was asked for 
and obtained on the 30th September, 1939, which-was the last day 
on which the deposit could be made with reference ‘to S. 15 of 


‘the Act. The amount-was actually deposited in the bank only on 


the 2nd October, 1989. The lower Court: relies on the. decision 
in Gopalakrishna Pillai v. Kunjithapatham Pilla, and treats the 
deposit as having been made, not on the 2nd Octobet, but on the 


30th September. The decision quoted would justify the learned 





a, (1988) 45 MIT. 849: I.L.R..47 Mad. 543.. 
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“District Munsif’s conelusign. if it “was proved that the applicant ; e Seca 


was prevented from making the deposit on the 30th’ September by = _ Nayar 

some default ðn the part of the treasury officer or*the bank e»? v, 

or by some delay on the part of the. Court in issuing the chalan so as Govindan. 

to prevent the applicant from making the deposit’in time. These Nayar, 
e are matters which have to be proved by evidence. I do not think 

it right to set aside the lower Court’s oyder for want of the evi- 

‘dence when the order itself may in fact be correct. The revision 

petition is allowed and the application is remanded to the lower 

Court: for fresh disposal after taking evidence on the question 

whether the circumstances in which the deposit was made 

justify the inference that it would have been made on the 

30th September, but for the default of the Court or the treasury 

or the bank. Costs to abide by the result. 


B.V.V. —— Application remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kına AND Mr. Justice Happen. 


J. P. Rego .. Appellant (2nd Respt.) 
Vv. š 
Ananthamathi and others = . ` ' .. Respondents 
' (Petrs. 1 to 3 and 1st Respt.). 

Civil Procedure Code (V of 1908), Ss. 144 and. 151—Restitution—Scope ' Rego 
of inherent jurisdiction, } i 

A mortgage was executed by the first defendant in favour of the plaintiff. Anantha- 
Defendants 2 and 3 belonged to the same joint family as the first defendant mathi, 


but relief was sought by the plaintiff against him alone on the’ ground 
that the hypotheca was the self-acquired property of the first: defendant and 
that he had taken the amount advanced' under the mortgage for his own 
purposes. The defendants contended that the property was family property 
and that there was no family necessity for the loan. The suit on the mort- 
gage was decreed on 10th August, 1932, and in execution the plaintiff 
himself purchased the property for Rs. 7,200. The defendants however 
deposited the requisite sum.under O. 21, r. 89, Civil Procedure Code and 
the salt was set aside. X who held a decree against the plaintiff applied 
for and obtained the attachment of Rs. 9,000 out of the sum of Rs. 11,470. 
“deposited in Court. X then applied for transfer of the attached sum to 
his execution petition in his suit. The transfer was ordered on 7th August, 
1935 and on the same date payment of the sum attached was made to him. 
Meanwhile an appeal was pending in the High Court against the original 
mortgage decree, judgment in which was delivered on 9th November, 1987. 
It was held that the mortgaged property was family property and as it had 
‘néver been the plaintiff’s case that the mortgage was for purposes binding 
on the family the mortgage suit was dismissed. The defendants applied 
for restitution of the Rs. 11,470 deposited by them with interest. 
f Held, that there is inherent jurisdiction in the Court to call back money 
paid, owing to an erroneous view to a person not entitled to it. 
Ratnaji Chandanmal v. Ramakrishnayya, A. I. R. 1937 Mad. 95, 
followed. 


If there are no other circumstances affecting the equities as between 
the defendants and X, it is the duty of the Court to set right the wrong 
done to the defendants by reason of ‘its own error and to order restitution. 


Appeal against the order of the Court of the Subordinatee 
Judge of South Kanara, dated 27th July, 1939 and made in E.P. ° 
No. 3170 of 1938 in O. 8. No. 42 of 1981. 





*A.A.O. No. 113 of 1940. ` 9th January, 1942. 
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y G. A. Pais for Appellant. o 
K. Srinivasa Rao for Respondents. o 


The Court delivered the following g s 

JUDGMENT.—The question in this appeal relates to the resti- 
tution by the appellant of a sum of Rs. 9,000 with interest to 
respondents 1 to 3. The sum in question was paid to him in these 
circumstances. O.S. Nb. 42 of 1931, on the file of the Subordi- 


“mate Judge of South Kanara was a suit to enforce a mortgage 


executed by the first defendant in favour of the plaintiff. The 
second and third defendants in the suit belonged to the same 
joint family as the first defendant, but relief was sought by the 
plaintiff against the first defendant alone on the ground that the 
property mortgaged was the self-acquired property of the first 
defendant and that he had taken the amount advanced under the 
mortgage for his own purposes. The contention of the defendants 
was that the property was family property and that there was 
no family necessity for the loan secured by the mortgage of it. 
The suit was decreed for the plaintiff on 10th August, 1932, and 
in execution of his decree he brought the property to sale and 
purchased it himself for Rs. 7, 200. The defendants, however, 
deposited the requisite sum under the provisions of O. 21, r. 89, 
a sum which, with incidental charges amounted to Rs. 11,470-10-5, 
and the sale was set aside. The appellant held a decree (in O.S. 
No. 71 of 1930), against the plaintiff in O.S. No. 42 of 1931 
and in R.E.P. No. 126 of 1935, he applied for the attachment 
of Rs. 9,000 out of the sum of Rs. 11,470 in Court. Attachment 
was ordered. The appellant then applied for the transfer of the 
attached sum of Rs. 9,000 to his execution petition in O.S. No. 71 
of 1930. The transfer was ordered on 7th August, 1935, and 
on the same date payment of this sum of Rs. 9,000 to him was 
made. 


Meanwhile, an appeal (A.S. No. 21 of 1933), was pengin 
the High Court against the decree in O.S. No. 42 of 1931. 
Judgment ‘in this appeal was delivered on 9th November, 1937.+ 
It was held that the mortgaged property was family property, 
and, as it had never been the plaintiff’s case that the mortgage 
was for purposes binding on the family, the result was that the 
suit was dismissed. Relying, therefore, on the decree of the 
High Court appellants 1 to 8 in O.S. No. 42 of 1931, applied as 
petitioners in E.P. No. 170 of 1938, the petition out of which 
the present. appeal arises, for restitution of the sum of Rs. 11,470 
deposited by them under the provisions of O. 21, r. 89, with 
integest. They prayed (4) for the recovery of the whole amount 
of Rs. 11,470 from the plaintiff in O.S. No. 42 of 1931, with 
interest at six per cent. from 5th April, 1935 till 5th September, 
1938 and (i) for the recovery of Rs. 9,000 from the present. 
appellant with interest at six per cent. from 26th July, 1935 to 
5th September, 19388. The learned Subordinate Judge directed 


e that the plaintiff should refund a sum of Rs. 2,470-10-6 with 


interest at 5 per cent. from 5th April, 1935, until the date of 
payment, and that the present appellant should refund theesum 
of Rs. 9,000 with interest at 5 per cent. from 9th August, 1935 


+ ‘ . 
. 
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until, the date of payment. “The appeal now under consideration 
is by’ the deeree-holder in O.S. No. 71 of 1930 to whom “the sum 
of Rs. 9,000 was paid. Defendants 1 to 3 in O.S. No. 42 of 
1931, are respondents 1 to 3 in the appeal, and the plaintiff in 
that suit is the fourth respondent. They will hereinafter be 
® referred to by the designation of respondegts 1 to 4, respectively. 


We have not received in the determination of this appeal any 
„assistance from the order of the learned Subordinate Judge for the 
reason that’ his consideration of the petition has proceeded on a 
mistake of fact which is fundamental in regard to the issue in- 
volved in the case. In paragraph 5 of his order he states that the 

. *ppellant attached the decree in O.S. No. 42 of 1941. This is 
not correct. The appellant did not attach the decree. He 
attached part of the sum deposited under O. 21, r. 89, which, if 
the attachment had not been made, would have been payable to 
the 4th respondent. S. 144 of the Code of Civil Procedure reads: 

“Where and in so far as a decree is varied or reversed, the Court of 
first instance shall, on the application of any party entitled to any benefit 
by way, of restitution or otherwise, cause such restitution to be made as will, 
so far as may be, place the parties in the position which they would have 
occupied but for such decree or such part thereof as has been varied or 
reversed; and, for this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest, damages, 


compensation and mesne profits, which are properly consequential on such 
variation or reversal’, 


There is clear authority Anganna Reddi v. Subbaraya Chettiyar; 
that a person who has attached a decree is the representative of 
the original deeree-holder and will be liable, in an appropriate 
case, to make restitution under the provisions ‘ot S. 144. He is 
in fact a ‘party’ within the meaning of the section. As, however, 
the present appellant did not attach the decree he is not a party 
to it. . His position is merely that of a third party to whom, by 
order ,0fe Court indeed and that is important, money otherwise 
payable out to the decree-holder has been paid which, ff it had 
rémained in his hands, there is no doubt that the decree-holder 
would have been obliged to restore. The quéstion, therefore, is 
whether in law a person, in the position of the appellant, not in 
any technical sense a party to the decree, can be compelled to 
make restitution of the money paid to. him. 


Apart from Anganna Reddi v. Subbaraya Chettiyar; which 
need not be ‘again referred to, other cases cited which relate to the 
exercise by Courts of their inherent powers in cases which do not 
strictly fall within the scope of S. 144, Civil Procedure Code are 
Amba Lal v. Ramgopal Madhoprasad?, Rajarao v. Ananthanara- 
yanan .Cheti®, Govindappe v. Hanumantappa*t, Palaniappa 
Chettiar v. ‘Ramanathan Chettiar and Ratnaji Chandanmalb v. 
aia The effect of these decisions and others which 








1 (1930) %9 M.L.J. 225: I.L.R.,53 Mad. 796. 

2. (1932) I.L.R. 55 Al. 221, 

8, (1921) 42 M.L.J. 308. 7 

4." (1912) 23 M.L.J. 518: I.L.R; 38 Mad. 36. f 

5. (1934) 67 M.L.J. 49: I.L.R. 57 Mad. 849, i 

6. A.I.R. 1937 Mad. 95. l a 
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might, if necessary, be cited, is beyond question that the Courtsein 
N ordering restitution after a decree has been variedeor reversed“have 
Anantha- not considered themselves to be confined to cases which fall strictly 
mathi, within the provisions of S. 144, Civil Procedure Code. They 
have considered that the inherent jurisdiction vested in them by 

virtue of S. 151, Civil Procedure Code may be invoked where an ® 

order of Court would otherwise do injury to one of its suitors. 

Amba Lal v. Ramgopal Madhoprasad*, was a case in which in 

execution of a simple money decree, the decree-holder purchased 

the shares of the judgment-debtors in certain joint family proper- 

ties. There were, however, other decree-holders entitled to rate- 

able distribution and the amounts due to them were paid out of 

the sale price. Subsequently, it was held on appeal that a 

partition set up by the judgment-debtors was valid so that most 

of the properties were released from the sale. The decree-holder 

‘then sought to recover by way of restitution the excess amounts 

paid to the attaching decree-holders. It was held that, even if 

S. 144, did not apply, the Court could grant restitution in exercise 

of its inherent powers under S. 151 of the Code of Civil Proce- 

dure. Rajarao v. Ananthanarayanan Chetti, is a case relied on 

for the appellant since in that case it was held that restitution 

should not be ordered. The facts were that certain properties 

attached and brought to sale in execution of a decree were purchas- 

ed by strangers to the decree and the sale proceeds were rateably 

distributed among persons holding decrees against the same judg- 

ment-debtor. Subsequently in proceedings instituted by certain 

claimants the properties were held to belong to a trust and they 

were recovered from the auction purchasers. In these circum- 

stances an application by the auction purchasers for the refund 

of the purchase money distributed among the decree-holders 

_ entitled to rateable distribution was dismissed and the appeal 

from the order of the lower Court was also dismissed. »«We do 

not think that this case helps the appellant. In the ftrst place 

it should be noted that neither Ayling, O.C.J., nor Venkatasubba 

‘Rao, J., who delivered separate but concurring judgments, seems 

to have ‘doubted that-a Court could, in a proper case, order restitu- 

tion even though the case did not fall strictly under S. 144 of 

the Code of Civil Procedure. The decision was that in the circum- 

stances of the case before the Bench the provisions of S. 151 of 

the Code of Civil Procedure could not be invoked in favour of the 

auction purchaser; and the reason for the decision as stated by 

Ayling, O.C.J., was that the extraordinary powers conferred by 

S. 151, should not be invoked where the equities were evenly 

balanced to cover an order ‘‘which only sets right one injustice by 

the infliction of another, or, as it is said, robs Peter in order to 

pay Paul’’. In the second place the facts were different from the 

facts in the .present case. The question was as to the equities 

between third parties, and the injustice done to the auction pur- 

ə ° chasers could only be set right by doing an equal injustice to the 
decree-holders. Palawiappa Chettiar v. Ramanathan Chettiar? 


Rego 
se 





1. (1982) I.L.R, 55 AlL 221. ex 
2. (1921) 42 M.L.J. 308. 


3. (1984) 67 M.L.J. 49: I.L.R. 57 Mad, 849. 


è 


I. i THE MADRAS LAW JOURNAL REPORTS. 579: è 


again is a case in: which the inherent powers of the Court were 
invoked and restitution ordered although the case did” not fall 
within the scope of S. 144 of the Code of Civil Procedure but 
again the facts in this case are distinguishable from the facts in the 
present case. 


In short the three cases which we hav’ so far considered since 
the facts are different, do not afford any assistance in the deter- 
mination of the question whether the case now under considera- 
tion is a proper case for the application of the provisions of S. 151, 
of the Code of Civil Procedure. As already stated, we have no 
‘doubt that the powers of a Court to order restitution are -not 
confined entirely to cases which fall under S. 144; but, whether 
the inherent powers of the Court to order restitution should be 
invoked in a particular case, must depend on the facts of that case. 
The fourth case, however, Ratnajt Chandanmal v. Ramakrish- 
nayya?, seems to us to be directly in point. In that case A had 
brought a suit against B for possession of property. Pending the 
trial of the suit B deposited one year’s mesne profits, but A was 
not allowed to draw these profits on the ground that he had not 
asked for future profits. A appealed, but while his appeal was 
pending ‘C’ who held a decree against B attached the mesne pro- 
fits in Court and they were paid out to him. A succeeded in his 
appeal and on an application by him the Court ordered restitu- 
tion of the money paid to ©. Venkataramana Rao, J., confirmed 
the order of the lower Court and dismissed: C’s appeal. On the 
facts before us we are unable to see that the position of ‘C? differs 
from the position of the appellant in the present case. The inhe- 


rent jurisdiction vested in the Court must no doubt be exercised - 


Fm 


Anantha- 


“mathi, 


in each, individual case in accordance with principle and not arbi- - 


trarily. The principle on which Venkataramana Rao, J., based his 
decisian was that there was inherent. jurisdiction. in the Court- to 


call back money paid, owing to an erroneous view, to a person, 


not entitled to it. The decision in Ratnaji Chandanmal Y. Rama- 
kr ishnayya’, is.that of a single Judge, but with respect we find 
ourselves in agreement with it and with the principle on which 
it is based. In the present case the order transferring the sum 


of Rs. 9,000 to R.E.P. No. 126 of 1985 in O.S. No. 71 of 1930 - 


was correct and the order directing payment of that sum to the 
appellant was also correct on the assumption that the decree passed 
by the Court in O.S. No. 42 of 1931 was right. It transpired, 
however, that the decree was wrong, and, that being so, the order 
directing the transsfer of the money and ‘the payment of it to the 
appellant were also wrong. We are, therefore, of opinion that if 
there are no other circumstances affecting the equities as between 
respondents 1 to 3 and the appellant it was the duty’ of the Court 
to set right the wrong done to its suitors (respondents 1 to 3) by 
reason of its own errors. We are not prepared, however, at this 
stage to dismiss the appeal, since the learned Subordinate J udge did 
not. apply his mind to the question whether a relief of an equitable 

or disqretionary nature should or should not be granted and therg 
may be facts affecting the grant of such a relief of which we are 
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not aware. Sir William Ayling, J., in Rajarao v. Anariêhangat- 
yanan Chetti, in refusing to grant relief by way of restitution toêk 
into account the fact that the decree held by the decree-holders 
had become time-barred, and in this case learned counsel have 
been unable to tell us whether the appellant’s decree against the 
fourth respondent is time-barred or not. This is only one instance 
of a circumstance which might affect the grant pÉ elipt by way of 
restitution. There may be others. 


We therefore, set aside the order of the lower Court in so 
far as it affects the appellant and remand the case for determina- 
tion on merits in accordance with law and in the light of the 
observations contained in this judgment. Costs here and below 
will abide the result. ` 


K.S. m Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Venugopala Naidu i .. Appellant (Plf.) 
v. 
Valambal Ammal and others Respondents (Defts.). 

Debtor and cr'editor—Money deorée against assets in hands of hetr— 
Fresh suit for administration of estate—Maintainability—Eaecution of 
decree as one of. the remedies—Civil Procadwre Code (V of 1908), S. 52 (2). 

The plaintiff, who had a money claim against the husband of the first 
defendant, obtained a decree against the assets of the deceased in the hands 
of the first defendant. But, instead of proceeding to execute the decree, 
the decree-holder filed a fresh suit to have the estate of the deceased admi- 
nistered on the ground that the heir-at-law was wasting the property. 

Held, that the proper course for the plaintiff was to proceed in execu- 
tion against the assets of the deceased in the hands of the first defendant, 
and that there was no justification under the circumstances, to ordet admi- 
nistration, of the estate of the deceased. > . 


. It is doubtful whether a creditor who has obtained a money decree ds 
entitled to file another action which in substance is really one for recovery 
of the debt though in form an administration action. 


Rajah of Kalahasti v. Venkatappa Nayanim Bahadur, A.I. J 1928 Mad, 
713: 27 L.W. 544 and Kissondas v, Jwatlal Pratapshi 4 Co., A.I.B. 1936 
Bom. 423 at 429, considered. i 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly and passed in A.S. No. 131 of 1937, pre- 


ferred against the decree of the Court of the District Munsif of 
Twichinopoly in O.S. No. 707 of 1935. 


K. V. Srinivasa- ‘Atyar for Appellant. 


S. Amudachari, N. Panchanatha Avyar and N. Suryanara- 
yana for Respondents. 


The Court delivered the following 


JunGMENT.—The appellant filed the suit out ef which this 
appeal arises for the administration of the estate of one Narayana 
nn ag 

1. (1921) 42 M.L.J. 308. 

“S.A. No. 996 of 1939. ;. 4th December, 1941. 
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Aiyar, who died in 1934, leaving a widow, the first respondent. ? ° Venugopala 
Soon after the death of Narayana Aiyar, the first respondent exe- Naidu 
efited a trust deed in favour of one Srinivasa Aiyar, an advocate of ed amta 
Trichinopoly town constituting him a trustee to sell the proper- Ammal, 


ties and to clear the debts of the deceased. Respondents 2 to 6 and 
11 are some of the alienees either from the trustee or from the 
widow direct. These alienations are attached as being nominal and 
fraudulent transactions and the suit is for the administration of 
the entire estate by the Court. Both the Courts found that all 
the alienations complained of were properly effected for a proper 
price in. order to discharge the debts of the husband Narayana 
Aiyar. Both the Courts therefore held that all the alienations are 
valid and binding on the estate of the deceased Narayana Aiyar. 
There is‘no reason to differ from. the findings of both the lower 
Courts on these points. The circumstances attending on each 
alienation are fully set out in the judgment of the trial Court. 
In appeal the question. whether the alienations in favour of respon- 
dents 3 to 6 are binding was practically given up. One alienation 
in favour of the eleventh respondent was seriously questioned and 
the Subordinate Judge found that that alienation was binding as 
well. Having gone through the findings and the circumstances 
of each alienation. I hold that the various alienations are bind- 
ing on the estate and on the plaintiff. ~ 


; The plaintiff is a money decree-holder who filed a suit against 
the first defendant in the year 1935. He obtained a decree against 
the assets of the deceased in the hands of the first defendant. 
Instead of proceeding to execute the decree he filed the present 
suit to have the estate administered on the ground that the heir- 
at-law is wasting the property and has not administered the pro- 
perty as she ought to have done. Both the lower Courts held 
that under the circumstances of this case there is no justification 
for the plaintiff filing this action and that the estate need not be 
administered by the Court. It is argued by the appellant that 
every creditor has got a right of having the estate of an intestate 
‘administered by the Court and relies upon a decision of this Court 
in Rajah of Kalahasti v. Venkatappa Nayanim Bahadur" Reliance 
is placed upon the observations of Srinivasa Aiyangar, J., in that 
judgment. The learned Judge pointed out that' the creditor of 
a deceased has two remedies; one to file a suit against the heir-at- 
law or the executor for a decree against the assets of the deceas- 
ed in the hands of the heir-at-law which is the smaller remedy. 
It was pointed out that there is also another remedy, that is, by 
way of an administration action. But the question is, assuming 
that a creditor -has got both the remedies, if he files a suit “and 
obtains a decree against the heir-at-law to the extent of the assets 
of the deceased in his hands, is he entitled to file an administra- 
tion action and to insist upon the Court administering the estate? 
In this connection it is to be remembered that the Court is not 
bound in every case to administer the estate as pointed out in 
Kissondas V. Jivatlal Pratapshi & Co? Tt is clear on the autho- ° 
r= >_> = = ee TE ee ee eee 
R. 1928 Mad. 718: 27 L.W. 544, 
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rity that the Court is not bound to make an order for the adm? 
nistration of the estate when the question between. the partiesecan 
be. properly determined without such an order. “The order my. 
be refused even if the testator has directed the executor to take 
proceedings to have the estate administered by the Court. The 
law is laid down in these terms in 14 Hailsham 445, para. .849 : | 

“It is not obligatory pon the Court to order administration of. the 

estate where the question between the parties can be properly determined 
without an administration order, even though the plaintiff be an infant or 
though the testator has directed his executors to take proceedings to Reve 
the estate administered by the Court”. 
‘In the present case the plaintiff’s complaint is that the first defen- 
dant, the heir-at-law against whom he has obtained a decree has 
wasted several of the properties by effecting alienations of several 
portions of the estate in favour of near relations which are really 
not. binding on the creditors. 

As I said before, all these alienations have been found to be 
valid and binding on the estate. Even apart from this finding, 
under S. 52 (2) of the Code of Civil Procedure the plaintiff can 
get all the remédy that he wants by merely filing an application 
in exécution of his decree. S. 52 (2) specifically provides for the 
very contingency which is complained of by the appellant. 8. 52 
(1) and (2) runs thus: 

“(1) Whére a decree is passed against a party as the legal represen- 
tative of a deceased person, and the decree is for the payment of money out 
of the property of the deceased, if may be executed by the attachment and 
sale of any such property. 

(2) When no such property remains in the possession of the judgment- 

-debtor and he fails to satisfy the Court that he has dily applied such pro- 
.perty of the deceased as is proved to have come into his possession, the 
decree may be executed against the judgment-debtor to the extent of the 
property in respect of which he has failed so to satisfy the Court in the 
‘same manner as if the decree had been against him personally’’. 
Thus under Cl. (2) where no property remains in the possession 
of the judgment-debtor and he fails to satisfy the Court that he 
has duly applied the property of the deceased which is proved 
to have come into his possession, the decree may be executed 
against the judgment-debtor personally to the extent to which he 
has failed to satisfy the Court in the same manner as if the decree 
had been against him personally. If in execution of his decree 
the appellant files an application under S. 52 (2) and satisfied 
the Court that the first respondent came into possession of some 
property and the first respondent fails to satisfy the Court that 
she -administered the estate properly and to account for all the 
property, the decree may be executed against her personally. 


. Further it is doubtful whether a creditor who has obtained a 
-deeree is entitled to file another action which in substance is really 
for the recovery of his debt. Though in form an administration 
action, his object is not so much to. benefit the other creditors 
but to benefit ‘himself - and recover his debt in full. He has 
‘already filed a suit and obtained a decree. Why then should he 
come ta. Court by means of another action styled an admigistra- 
tion action and seek recovery of his debt in this action? He has 
already obtained a decree for the-recovery. of his debt. He has only to 
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atjach a portion of the estate of the deceased and to proceed to sell 
it. Instead of attaching a sufficient portion of the estate of the 
deceased which it is his duty to do, if he files a separate suit, it looks 
as if S. 47 may be a bar. There is authority for this position in 
the decision of the Caleutta High Court in Jogemaya Dassi v. 
Thackomani-Dassi,t But whether it is so or not, I am satisfied that 
the appellant’s action must fail on the other ground that the Court 
is not bound to order an administration in a case where there are 
no circumstances calling for such action. In this case the plaintiff 
could: well have attached all the properties immediately after he 
obtained his decree in 1935. He did nothing of the kind and if 
instead of proceeding in execution of his decree he chooses to file 
an administrative action, the Courts are not bound to take up the 
administration of the estate on their shoulders. In this case both 
the lower Courts have found that under the circumstances of this 
case the non-completion of the administration by the trustee was 
due to the plaintiff’s own default in not carrying out the terms 
of the sale deed under which he purchased some property fər 
which in addition to the amount of his decree he undertook to 
pay a further sum which he failed to pay. In the result the 
second appeal fails and is dismissed with costs of the contesting 
respondents 2 to 6 one set, to be divided among them. 


` No leave. j | 
B.V.V. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE HORWILL. 


Thimmakka and another .. Petitioners* (Accused). 


Penal Coda (XLV of 1860), Ss. 21 and 186— Public servant’—Meaning— 
Sales Officer of Co-operative Sociely—Obstruction to execution—Slamming 
door of house in his face—Offenfe under S. 186, Indian Penal Code and S. 52, 
‘Madras Co-operative Societies Act (VI of 1932)—Trial for offence wnder Penal 
Code-v- Legality. 


« A sales officer of a Co-operative Society went to a certain house with the 
intention of entering it to seize some movables in the house which were said 
to belong to the second aceused against whom a decree was beiug executed. 
Just when he was about to enter the house the first accused, who was the wife 
of the second accused, slammed the door in his face and prevented him from 
entering the house to do his duty. 


Held, that even if an offence was committed under S. 52 of the Co-ope- 
rative Societies Act an offence under S, 186 of the Penal Code being more 
serious it was competent for the Magistrate to try the accused for the more 
serious offence under S. 186, Indian Penal Code. 


Held, further, that the shutting of the door in the face of, the sales ofgcer 
amounted to obstructing a ‘public servant’ in the performance of his duty of 
attaching the property and the accused were liable to be convicted for an 
offence under S. 186 of the Penal Code. 


_ _ ‘Publie servant’ denotes a person whose duty it is to execute any judi- 
cial process dnd also any officen whose duty it is to take property. A sales 
officer of a Co-operative Society, who is entrusted with the duty of taking 
property in ex¢cution of a decree of a Society, is a public servant. 


- I.e (1896) T.L.R. 24 Cal, 473. i 3 . 
*Orl.R.C. No. 354 of 1941. 5 9th October, 1941, 
(Cr1.R.P. No. 836 of 1941). ; aye -- 


Hai enugopala 
Naidu 


a bv. 
Valambal 
Ammal. 


Thimmakka 
In re. 


Ld A e | e 
e . ` 
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e 
Thimmaki&it Petition under Ss. 435 and 439 qf the Code of Criminal Pyt- 


Inre. cedure, 1898, praying that the High Court will be pleasad “to 
te revise tht judgment of the Court of the Joint Magistrate of Pefu- 
konda, dated the 13th of January, 1941, and made in Crl. App. 
No. 2 of 1941, preferred against the judgment of the Court of the 
Taluk Second Class Magistrate of Hindupur, dated 19th Novem- , 
ber, 1940, and made in Œ.C. No. 167 of 1940. 


J. R.. Gundappa Rao for Petitioners. 
The Publie Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orver.—The petitioners were convicted under S. 186, Indian 
Penal Code by the Taluk Second Class Magistrate of Hindupur and 6: 
sentenced to a fine of Rs. 100 each. The convictions and senten- 
ces were confirmed in appeal by the Joint Magistrate of Penu- 
konda. 


P.W. 1 is a sales officer of the Hindupur Credit Co-operative 
Societies and in execution of a deeree went to a certain house in 
the village of Mothukapalli with the intention of entering it to 
seize some movables in the house which is said to belong to the 
second accused, against whom the decree was being executed. The 
first accused, the wife of the second aceused, just when P.W. 1 
was about to enter the house, slammed the door in his face and 
prevented him from entering the house to do his duty. 


The first objection raised by the petitioners was that the 
offence was really one under S. 52 of the Madras Co-operative 
Societies Act, which is triable only by a First Class Magistrate. 
‘The Hindupur Second Class Magistrate ignored the offence under 
S. 52 of the Co-operative Societies Act and by trying the accused 
under S. 186 of the Indian Penal Code, ¢lutched at jurisdiction 
and so acted improperly. In the first place, it does not seep that 
an offence was committed under S. 52 of the Act; buteeven if 
there was, an offence under S. 186 of the Indian Penal Code is 
more serious. The Magistrate was therefore quite competent td 
try the accused for that offence. 


The second point raised was that the house which P.W. 1 
sought to enter belonged not to the judgment-debtor but to his 
wife, the first accused, and that therefore P.W. 1 would have 
committed trespass if he.had entered into the house. The movables 
therein, both the accused said, belonged to the first accused. That 
is a question of fact and it has been found against the accused by 
the Courts below. 


It is next contended’ that shutting the door in P.W. 1’s face 

. was not obstructing him. I can however think of no more effec- 
tive method of obstructing P.W. 1 in the performance of his duty 

of attaching the property imside the house than by shutting the 
door in his face. Queen Empress v. Sommanna’ and Nishi Kan- 

° ta Pal v. The Emperor®, which have been cited in “support” of 


this contention, do not support the petitioners in any way. 
-0 
1. (1892) 2 M.L.J. 120: I.L.R. 15 Mad, 221. ei 

2. (1916) 20 C.W.N. 857 A 
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serwant’. ‘Public servant’ is defined in S. 21 of the Indian Penal 
Code. ‘Publi¢ servant’ denotes a person whose duty if is to exe- 
.cute any judicial process and also any officer whose duty it is to 
take property. It was undoubtedly a part of the duty of P.W. 1 to 
take property in execution of the decrees of the Society. He would 
therefore conform to the definition of a public servant. 


The petition fails on 2 all grounds and is dismissed. 
B.V.V. . — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justices Horwitu. 


B. P. Nagi Reddy .. Petitioner® (1st Accused) 
v. 
Panyam Sanjeeva Reddy .. Respondent (Complainant). 


Penal Code (XLV of 1860), S. 448—Criminal trespass—Ingredients of, 

offence—Intention to intimidate, insult or annoy necessary—Mere knowledge 
“mot sufficient. 

In order to constitute criminal trespass it must be shown that the inten- 
tion of the accused was to intimidate, insult or annoy any person in posses- 
sion of the property. The mere knowledge that he will annoy the owner is 
not sufficient. 

Vullappa v. Bheema Row, (1917) 33 M.L.J. 729: I.L.R. 41 Mad. 
156 (F.B.), referred to. 

Petition under Ss. 485 and ‘489 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the judgment cf the Court of the Sub-Divisional First Class 
Magistrate of Kurnool, dated 13th December, 1940, and passed in 
C.A. No. 53 of 1940, preferred against the judgment of the Court 
of the Taluk Magistrate of Dhone in C.C. No. 44 of 1940. 


P. Basi Reddi for Petitioner. 

“The Public Prosecutor (F. L. Ether aj) for the Crown. 
> Respondent not represented. 

The Court made the following 


. OrDeER.—The concurrent findings of fact of two Courts are - 


that the petitioner, knowing that be had no manner of title to a 
certain house, went to that house and with the assistance of a 
number of friends who were accused in the first Court but have 
been subsequently acquitted, turned out P.W. 1 and the tenant 
of the house (P.W. 3) and locked the house. The first accused 
(Petitioner) was originally charged under Ss. 147 and 448, read 
with S. 149, Indian Penal Code, but on appeal he was convitted 
under 5. 448. The question is whether the petitioner has been 
properly convicted. 

The principal question is whether there was any criminal tres- 
pass at all, in that the intention of the accused was to set up a 
title to the house and not to intimidate, insult, or annoy any person 
in possessifn. Wallappa v. Bheema Rout, makes it clear that a 








a €rl.R.O. No. 284 of 1941. 15th August, 1941, ° 
*(Crl.R.P. No. 270 of 1941). 
1. (1917) 33 M.L.J, 729: LLB, 41 “Maa, 156 (F.B) 


74 


The last question is whether the sales officer was a ‘public ** 
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Pd Nagi Reddy ** mere knowledge that he will annoy theeowner of the house is nok” 
‘a. sufficient... That was a case in which the persons who entered ¢hg- 
Sanjesva * house did so because they, thought it probable that there were some 
J jewels belonging to them inside the house. In the present case, it - 
is probably true that the dominant intention of the first accused 
was to set up civil title to the house to which he had no lawful e 
claim; but I think that tle accused had the subsidiary and subordi- 
nate intention of intimidating or annoying P.W.3. She would 
presumably not have left the house by mere persuasion; and so 
the petitioner took there with him a number of persons. The 
effect was to intimidate her; and I have no doubt that the accused 
went there with the intention of intimidating P.W. 1 and P.W. 8 
and forcing them to leave the house. e 
Another objection is that the accused has been charged with 
trespass constructively; for the charge suggests that he did not 
enter the house himself but sent in the other accused. However 
there is a finding that he sat on the pial of the house, which would 
be:a trespass, and the conviction cannot be set aside on this ground. 
unless the aceused has been prejudiced by it. I feel sure that in 
this case he has not been. 
Finally, it is said that the offence committed by the accused.. 
was one of simple trespass and not house-trespass, in that he did 
not enter inside the house. Whether there is anything in this 
point or not, I do not consider the error to be a sufficient cause for 
interfering in revision with a small fine. 
The petition is dismissed. 
B.V.V. oe Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— MR. Justice HORWILIL. 


The Publie Prosecutor : .. Appellani* 
; v. i “ o 
Chinnalatehumana Naidu .. Respondent (Accused). , 
Public Madras District Municipalities Act (V of 1920), S. 182—Applicadility 


to private. streets—Order of acquittal by. lower Cowrt—Interference by High, 


Prosecutor 
CA Court im revision. 
Chinna- S. 182 of the Madras District Municipalities Act applies to private 
latchumana streets as well as to public. Where, however, there is a bona fide dispute as 
Naidu. to ownership of a private lane, and the alleged encroachment is near the 


house of the accused and the lower Court has thought fit to acquit the accused, 
the High Court will be justified in refusing to interfere, with the order of 
acquittal in revision. 

‘Appeal under S. 417 of the Code of Criminal Procedure, 1898, 
against the acquittal of thé aforesaid respondent (accused) by the 
Sub-Divisional Magistrate of Salem in C.A. No. 43 of 1941, on 
his file preferred against the judgment of the Sub- Magistrate of 
Salem Town in C.C. No. 105 of 1941. | 

e K: Venkataraghavachari for Appellant. 
` T, Tyagaraja Atyar for Respondent. 
. The Court delivered the following l se 
a a meg AA Laem kam apk mangga a a ap andaga Ma 
. *Cri. App. No. 669 of 1941. 12th December, 1941. 


. 
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. JuD@MENT.—The Munieipality of Salem brought a case under’ 
x ‘913, read with S. 182 of the District Municipalities Agt against 
a®certain person for having encroached on a publie street. The 
Second Class Stationary Sub-Magistrate of Salem considered all 
the evidence relating to the ownership of this lane and came to the 
conclusion that it was a public street. He pointed out that even 
if it were a private street, it would be punishable to disregard an 
order that the encroachment should be removed; for S. 182 makes 
no: mention of the word ‘public’ immediately before the word 
‘street’. In appeal, the Sub-Divisional First Class Magistrate came 
to the conclusion that the street was a private one. He did not 
consider the second finding of the Stationary Sub-Magistrate that 
even if it were a private road, the section would apply; but he 
concluded his judgment by saying: 

“Since the question of property rights over the lane is in dispute 
between the Municipality and the appellant, the latter’s conviction by the 
Stationary Sub-Magistrate under S. 313 of the District Municipalities Act 
does not appear proper”. 

He accordingly set aside the conviction and acquitted the accused. 

. Although I am entitled to go into the questions of fact in an 
appeal by the Crown, I should be reluctant to convict the accused 
if the questions of fact were at all uncertain, especially when the 
appellate Court came to a finding on the evidence which cannot be 
said to be altogether unreasonable. 

The learned Public Prosecutor. points out, as the Stationary 
Sub-Magistrate did, that S. 182 applies to all streets, private as 
well, as public. The corresponding section in the Local Boards 
Act, S. 159, relates only to public streets, whereas in the District 
Munivipalities Act as well as in the City Municipal Act, encroach- 
ments may be ordered to be removed from any street. That this 
is no accident is evident from the fact that S. 167 of the old Act, 
which, like the corresponding provisions of the Local Boards Act, 
punished disobedience of orders to remove encroachments only on 
publie roads, was amended in the new Act. S. 167 of the old 
Act, which ran: 

“No . ... encroachment in any publie street, shall: be erected without 
the written permission of the Municipal Council’ ’,. 
may be contrasted with S. 182 of the present Act. 

The learned counsel for the accused doés not dispute that 
S. 182 of the District Municipalities Act applies to private streets 
as well as to public, but says that his client has all along contend- 
ed, not that the whole lane belongs to him,'but that the alleged 
encroachment was erected on his own private property. As the 
accused has been acquitted and there dogs seem to be a bona fide 
dispute as to: the cwnership of the lane in general, and that part 
of it situated near the aceused’s house in particular, I do not think 
that the interests of justice require that the order of atquittal by 
the Sub-Divisional Magistrate should be interfered with. It is 
better that the Municipality should establish clearly its rights in 
a civil suit Wefore taking any further Benen in a Criminal Court, 
with respect to this lane, 

The appeal is dismissed. 


BANY; eine re UN Appeal dismissed. 


Public 
oh ua 
Chinna- 
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Naidu, 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 6 


PRESENT :—THE HON’BLE SIR ALFRED Henry 4LITONEL Le&cy, 
Chief Justice AND Mr. Justice BYERS. 


Gali Rama Naidu and another .. Appellants* (Defts. 1 and 2) 
v 


Muppala Gangi Reddi and others - .. Respondents 
(PIF. and Defts. 3 and 4). 


Limitation Act (IX of 1908), 8. 14—Applicability—Suit by Creditor 
under S. 53 of the Transfen of Property Act (IV of 1882)—Lémitation—Time 
taken by Official Recewer in prosecuting application under Provincial Insol- 
vency Act (V of 1920), Ss. 53 and 54—If can be deducted, . 


On an application by the Official: Receiver. under Ss. 53 and 54 of the 
Provincial Insolvency Act to set aside a conveyance by two brothers (adjudicat- 
ed as insolvents by the Sub-Court) along with their deceased father, the District 
Judge on appeal from the order of the Sub-Judge, decided to annul the adjudi- 
cation as to one of the insolvents on the ground that he had failed to. apply 
for his discharge within the time allowed, and the adjudication of the other 
being invalid as he was a minor he directed the Official Receiver to drop all 
proceedings and indicated that the proper course for the creditors to adopt 
was to file a suit for a declaration that the alienation was void under S. 53 of 
the Transfer of Property Act. In’a suit subsequently filed by a creditor on 
the question whether the suit was filed within time, 

Held; Although the Official Receiver represents the creditors it cannot 
be said that the present plaintiff was prosecuting the proceedings in the 
insolvency which related to transfers which are void as against the Official 
Recciver. Moreover the suit could have been filed during the pendency of the 
insolvency proceedings. Accordingly S. 14 of, the Limitation Act cannot be 
called in aid by the plaintiff. ` 


Appeals against the decree of the District Court of Chittoor 
in A.S. Nos. 151 and 172 of 1939, preferred against the decree 
of the Court of the Subordinate Judge of Chittoor in O.S. No. 38 
of 1938 (0.8. No. 177 of 1937, District Munsif’s Court, Chittoor). 

A. C. Sampath Atyangar, A. Bhujanga Rao and D. R. Krishna 
Rao for Appellants. 

P. V. Rajamannar and K. Subba Rao for Respondents. 


The Judgment of the Court was delivered by 


The Chief Justice—These two second appeals have been 
referred to a Bench for decision as a question of limitation arises 
and there is no direct authority on the point. ’ 


An examination:of the record discloses an unfortunate state 
of affairs. The second and third respondents are the sons of one 
Muneappa Naidu, who died in the month of February, 1931. The 
father and the sons weré joint. On the 29th January, 1931, a 
fortnight before the death of Muneappa, he and his sons disposed 
of the whole of the family property. By a registered conveyance 
they transferred to the appellant in S.A. No. 910 of 1940, part 
of the family estate and the rest of it to the appellant in S.A. 
No. 1071 of 1940. The consideration for the transfer first men- 
tioned was said to be Rs. 2,000 and for the second Rs. 1,000. 

. a .-6 





“S.A. Nos, 910 and 1071 of 1940. “Ith February, 1942, 


5 
=. 
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. . 
“ On the 5th December, 1931, the second and third respondents 


were adjudicated insolvents by the Subordinate Judge of Chittoor 
on a petition filed by the first respondent and two other creditors. 
The transfers to the appellants were made the basis of the order 
of adjudication. The order of adjudication was passed without 
opposition. The second respondent, in fact, agreed to the adjudi- 
cation. At that time the third respondent was a minor and there- 
fore the order of adjudication, so far as he was concerned, was 
invalid. On the 21st April, 1934, the Subordinate Judge annulled 
his adjudication. 


On the 22nd August, 1938, the Official Receiver filed an 
application under Ss. 53 and 54 of the Provincial Insolvency Act, 
in which he asked for an order setting aside the conveyance to the 
appellant in S.A. No. 910 of 1940, and a similar application in 
respect of the conveyance to the appellant in S.A. No. 1071 of 


1940. By an order, dated the 3rd March, 1936, the Subordinate . 


Judge held that the transactions had been entered into boma fide 
and that consideration had passed. Consequently he dismissed 


the petitions. The Official Receiver appealed to the District. 


Judge of Chittoor, who took an unusual course. Instead of hear- 
ing the appeal on the merits he decided to annul the adjudication 
of the second respondent on the ground that he had not applied 
for his discharge within the time allowed by the order of adjudi- 
cation and indicated that the creditors should institute a suit for 
the setting aside of the conveyances under S. 53 of the Transfer 
of Property Act. The District Judge’s reason for adopting this 
course was that, if the appeal was allowed, it would mean that the 
creditors would only get a third interest in the properties convey- 


. ed to.the present appellants. The father’s estate was not being 


administered in insolvency, and the adjudication of the younger 
son had-been set aside. The appeals before the District Judge 
were*concerned merely with the validity of the orders passed by 
the Subordinate Judge on the applications made by the Official 
Receiver under Ss. 53 and 54 of the Provincial Insolvency Act 
and therefore it was not open to the District Judge in those pro- 
ceedings to annul the order of adjudication passed against the 
second respondent. The Judge having seisin of the insolvency 
proceedings was the Subordinate Judge of Chittoor and he alone 
could deal with such a matter, unless it came before the District 
Judge on appeal. 


“ The District Judge directed that the Official Receiver should 
drop all proceedings relating to the estate of the second respondent 
and, having indicated that the proper course for the creditors to 
adopt was to file a suit for a declaration that the alienations made 
on the 29th January, 1931, were void under S. 58 of the Transfer 
of Property Act, he added : 


“As at present advised, I am of opinion that the time taken up in pro- 


secuting the remedy in the ‘Insolvency Court may be deducted when calculat- ë 


ing the period of limitation for filing such a suit’’. 

The Article of the Limitation Act which applies is Art. 120 on 
the, period is six years. The District Judge’s order was pas¢ed 
on the- 14th December, 1936, and if a suit under S. 53 of the 


Transfer of Property Act had been filed by the first respondent 5 


Rama Naidu 
. 


Leach, C. J. 
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. Rama Nai fa immediately it would have been in time; but he did not take action 
v.’ e Until the 4th May, 1937, when he instituted the present suit in the 
Gangi District Munsif’s Court for a declaration that the .conveyances 
Reddi, were void as against the creditors under that, section. Subse- 
Leach, C. J. quently the suit was transferred to the Court of the Subordinate 


Judge, who tried it. The present appellants contended that the 
suit was barred by the faw of limitation, having been filed more 
than six years after the date of the conveyances. The Subordi- 
nate Judge overruled this objection and held that partial conside- 
ration had passed, but that the transactions were not entered into 
bona fide. On this footing he decreed the suit. The present 
appellants appealed to the District Judge who agreed with the 
Subordinate Judge on the question of limitation and that the . 
transfers were not entered into bona fide; but he disagreed with 
him on the question whether consideration had passed. In the 
opinion of the District Judge no consideration at all had passed. 
The first respondent had filed a cross-appeal in which he objected 
to the finding of the Subordinate Judge that partial consideration 
had.passed. The result was that the appellants’ appeal was 
dismissed and that of the first respondent was allowed. The 
appeals now before the Court are from the decrees passed by the 
District Judge on this occasion. 


The findings of the District Judge with regard to the nature 
of the transaction are conclusive and the Court is merely concern- 
ed with the question whether the suit was filed within time. The 
District Judge considered that S. 14 of the Limitation Act applied 
and that the suit was in time. In my judgment it is manifest 
that S. 14 of the Limitation Act does not apply here: Sub-S. 
(1) of that section says: 


“In computing “the period of limitation prescribed for any suit, the 
-time during which the plaintiff has been prosecuting with due diligence 
another civil proceeding, whether in a Court of. first instance or in a “Court 
of appeal, against the defendant, shall be excluded, where the proceediig is 
founded upon the same cause of action and is prosecuted in good faith in a, 
Court which, from defect of jurisdiction, or other cause of a like nature, is 
unable to entertain it”. 


Now, in the first place, the plaintiff in the present suit was not 
the. petitioner in the proceedings in the Insolvency Court. The 
petitioner there was the Official Receiver, and although the Official 
Receiver represents the creditors it cannot be said that the present. 
plaintiff. was prosecuting those proceedings. The person who was, 
prosecuting “the proceedings was the Official Receiver, who was 
asking that the transfers be set aside under the provisions of 
Ss. 58 and 54 of the InstIvency Act which refer to transactions 
which are void as against the Official Receiver. Here the cause 
of action fälls within the provisions of another Act, the Transfer 
of Property -Act.-. Moreover the suit which was filed by the first 
respondent as the result of the order of the District Judge of the 
e *14th December, 1936, could have been filed by him during the 
pendency - of the = insolvency Brocced ines. See Chidambaram 
COR A y. Sellakumara Coen +e 


ae ae (1941) ‘2 M.L.J. 684 (F.B.). 
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“yo “pplication fo any insolvency matter and has referred us to the 
decision of this Court in Aiyapparaju v. Venkatakrishnayya’ . It 


is, not necessary to decide whether proceedings in insolvency are. 


completely. outside the scope of S. 14, because in any event the 
section cannot be called in aid by the ‘first respondent in respect 
of. the present suit, which means that # was filed out of time. 
Therefore both the appeals will be allowed and the suit will be 
dismissed. with costs throughout (one set). 


It is certainly regrettable that the creditors are not able to 
get the benefit of any of the property unlawfully conveyed to the 
appellants'on the 29th January, 1931. Had it not been for the 
unfortunate opinion expressed by the District Judge with regard 
to the applicability of S. 14 of the Limitation Act, when he was 
dealing with the appeals arising out of the petitions filed by the 
Official Receiver the position might have been. very different. 


Byers, J. =I agree. ; 
K.S. —— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 


Duraiswami Mudali with several aliases ... Appellant” 
(Accused-Prisoner) . 
Penal Code (XiLV of 1860), S. 511—Offences wnder—S. 75 not applic- 
able—Previous convictions—When to be taken into account—Order under S. 
565, Criminal Procedure Code, for nottfying residence to police—Not permissi- 
ble "where conviction is only unden 8. 511. 


8. 75, Indian Penal Code, does not apply to an offence punishable under 


S. 511, Tndian Penal Code, The fact, however, that the accused had .previ- 
ous convictions can be taken into account and a much higher sentence im- 
posed than would be proper if there had been no previous convictions. Where 
howevey the ‘previous conyictions are neither proved nor mentioned in the 
charge under 8. 75, Indian Penal Code, it would be unfair to take those convic- 
e tions into account. 


Where the GOG is only under $S. 511, Indian Penal Code, | S. 565, 
Criminal Procedure Code, dees not permit of an order with regard to notifi- 
cation of residence of the accused to the police. 


Appeal against the judgment of the Special Honorary Presi- 
dency Magistrate of the Court of the Presidency Magistrates; 
G.T., Madras, ih C.C. No. 1759 of 1941. 


Accused not represented. 3 
` The Crown Prosecutor (P. Govinda Mino. for the Crown. 


_ The Court delivered the following. 
JUDGMENT.—The appellant was convicted under Ss. 379 and 


75, Indian Penal Code, of "being an old offender and stealing a. 


purse by putting his hand i in the pocket of P.W. 1. He was sen- 
tenced to two years’ rigorous imprisonment. 


Thereeis.no reason at all to doubt the. prosecution evidence * 


that the accused was caught while attempting to take the’ purse 


1! (1922) 44 M.L.J. 303. : 
*Crl, A. No. 758 of 1941, 30th January, 1942. 
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a EEA *:of P.W. 1. P.W. 1 however seized the purse from outside his” 
i Mudalig pocket and also the accused’s hand; so that although the accu$ed 
Inre. ° did move the purse for the purpose of committing theft, he did 
not commit the offence of theft, because he was unable to move 
the purse from the possession of P.W.1. The offence was therefore 
one punishable-under S. 511, Indian Penal Code and not under 9 
S. 879, Indian Penal Code, as the Special Honorary Mazismgte 
found. 


S. 75, Indian Penal Code, does not apply to an offence punish- 
able under S. 511, Indian Penal Code. The maximum that could 
therefore be imposed on the accused was 18 months’ rigorous. im- 
prisonment. In the charge under S. 75, Indian Penal Code, only 
one previous conviction was referred to. In order to determine 
the proper sentence, it was necessary for the Magistrate to know 
all the previous convictions of the accused; and the learned 
Crown Prosecutor has now given me a list showing that he had 
no less than six previous convictions, ard that he had not been 
long free after his release from jail for the last conviction before 
he committed the present offence. Although S. 75 cannot be 
applied, the fact that he had six previous convictions can be taken 
into account and a much higher sentence imposed than would be 
proper if there had been no previous convictions, Although I have 
no doubt that it is true that the accused was previously convicted 
six times, it would be unfair to take the prior five convictions into 
account in view of the fact that they were neither proved nor 
mentioned in the charge under S. 75, Indian Penal Code. 


I reduce the sentence from two years’ rigorous imprisonment 

, —~which was a sentence that could not be imposed under S. 511, 

Indian Penal Code—to one year’s rigorous imprisonment. The 

order with regard to the notification of residence of the accused to 

the Police will have to be set aside, because S. 565 does not permit 

of such an order where the conviction is only under 8. 511, Indian 
Penal Code. 


KS. eis . Sentence reduced.” 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE HORWILL. 
Sri Sri Sri Palaharama Kanti Rajaram Das 
Bavaji of Balaga ... Petitioner® (Petr.) 
v. ; 
Duvvada Ramanna and others ... Respondents (Counter- 
. Petstioners). 


Rajaram Das Criminal Procedure Code YF of 1898), s. 145—Landlord—Loeus' standi 
v. to bring a dispute between his tenants in possession and sub-tenants to notice 
Ramanna, of Magistrate, 


Though S. 145 of the Criminal Procedure Code ig concerned with persons 
in actual possession—the word ‘actual’ being used in contra-distinction to 
constructive possession—there can be no legal objection to a Magistrate’s 

ə taking notice of a dispute merely because his attention had been “drawn to the 
dispute by an absentee landlord. 


— OT eo’ 


*Cri R.C. No. 662 of 1941, ; 3rd’ March, 1942, 
z (CrLR.P. No. 622 of 1941). 
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z. 
E Petition under Ss. 435 and 439 of the Code of Criminal Pro“ Rajaram Das % 
- gcfdure, 1898, praying that the High Court will be pleased to revise , e v. 
the order of the Court of the Joint Magistrate of Chicacole, dated Ramanna. 
16th April, 1941 and made in M.C.-No. 41 of 1940. 


C. K..Venkatanarasimham for K. S. Jayarama Aiyar and G. 
Gopalaswami for Petitioner. e 


G. Balaparameswart Rao and Y. Suryanarayana for Respon- 
dents, 


A. S. Stwakaninathan for the Public Prosecutor for the 
Crown. - 


. The Court’ made the following 


OrvER.—The petitioner is dissatisfied with the order passed 
by the Joint Magistrate of Chicacole, refusing to adjudicate on 
the petitioner’s rights and to pass orders restraining the counter- 
petitioners from interfering with the petitioner’s possession. 


The petitioner is the Mahant of the Balaga Mutt. P.W. 2 
is his tenant; and the counter-petitioners are a number of persons, 
including several sub-tenants of P.W. 2. During the course of 
the hearing it seems to have been argued that the Mahant had no 
locus standi; because he was not the person in actual possession. 
The Magistrate seems to have accepted that argument; but he 
also came to the conclusion that there was no danger of a breach 
of the peace and that.the police had exaggerated the matter. He 
therefore dismissed the application. 


I agree with the learned Joint Magistrate that the Mahant is 
not a party to the dispyte within the meaning of 9. 145, Criminal 
Procedure Code. It has been held in many cases that S. 145 of the 
Sriminal Procedure Code is concerned with persons in actual pos- 
session, the word ‘actual’ being used in contra-distinction to con- 
straictive possession. That does not however mean that the Mahant 

ehad no locus standi; he was interested in the land ‘and in his 
tenants; and there can be no legal objection to a Magistrate’s 
taking notice of a dispute merely because his attention had been 
drawn to the dispute by an absentee landlord. . 


Although there was an order that the petitioner should print 
all the papers on which he wished to rely, he has chosen not to 
print most of ‘the relevant evidence; and so we do not know 

.exactly what the nature of the dispute is. It does however appear 
that P.W. 2 had sub-leased the land to some other persons; and 
. ` the fact that they figure as counter-petitioners instead gË as 
petitioners, indicates that there is some dispute between P.W. 2 
and his sub-tenants and that there was no real dispute about 
actual possession. Those counter-petitioners who would be entitled 
to be in actual physical possession as the sub-tenants of P.W. 2 
do not seem to have any dispute with the other counter-peti- 
tioners. So dt does seem, prima facie, as if the dispute is not what ° 

the petitioner would have the Court believe. However that may 

he, the Joint.’ Magistrate was entitled to consider the questton 

whether a breach -of the peace was likely: He has given reasons 
for thinking that no breach of the peace was likely to occur. He A 
75 


e 
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° Rajaram bas ‘disposed of that petition as long ago-as April of last year, and as 
v o iar as we know, there has been no breach of the peace since.” 4 


. 5 
amanna No case has therefore been made out for interference in revi- 
sion. The petition is dismissed.. 
K.S. . S Petition dismissed. 6 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 
ar Arunachala Reddy ... Petitioner* (Complainant) 
v. : 
Sellamuthu Goundan and others ... Respondents (Accused). $ 
Aruna: Penal Code (XLV of 1860), Ss. 426 and 427—Complaint alleging offenes 
Reddy under S. 427-—If can be taken on file for offence under S. 426—Order’ of 
s y acquittal under 5. 247, Griminal Procedure, Code—When proper. 
Sellamutha It is open to a Magistrate who entertains a complaint and records a 
Goundan, sworn statement to come to the conclusion that although the complaint allega- 


tions constitute an offence triable under the warrant procedure yet in fact a 
minor offence was committed, that he may adopt a summons procedure if the’ 
offence appears to be one to which the summons procedure could be applied 
and that he may proceed with the case as if the complaint was ono on the 
minor charge only. ` 

Where however there is nothing in the sworn statement of the com- 
plainant at variance with the allegations in a complaint which disclosed an 
offence punishable under S. 427, Indian Penal Code and the Magistrate was 
notin a position to judge the extent of the damage caused [which alone 
distinguished an offence under S. 427, (warrant case) from one under 8. 
426, (summons case)] the complaint cannot be taken on file for an offence 
under 5. 426, Indian Penal Code, and the Magistrate has no jurisdiction to 
acquit the accused under S. 247 of the Criminal Procedure Code, which does 
not apply to warrant cases, 


Petition under Ss. 435 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying that the High Court will be pleased to 


revise the order of the Sécond Class Magistrate of Turayur, dated 
28th April, 1941 in C.C. No. 62 of 1941. . 


G. Gopalaswami for Petitioner. 

“A. V. Narayanaswami Atyar for Respondents. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the folowing 


OrpER.—The petitioner filed a complaint against a number 
ot persons in which he disclosed an offence punishable under 
S. 427, Indian Penal Code. The Magistrate recorded his sworn 
statement; but there was nothing in it at variance with the allega- 
tions made in the complaint. The Magistrate, without giving any 
reasons, ordered the petitidn to be taken on file for an offence under 
S. 426, Indian Penal Code. When the accused came before the Court, 
the complainant was absent; and so the Magistrate passed an 
order, purporting to be under S. 247, Criminal Procedure Code, 
acquitting the accused. As the offence disclosed was one punish- 

e “able under S. 427, Indian Penal Code, the case was*a warrant 
case. The question is whether the Magistrate could legally pass 
.0 





i *Crl. B.C. No. 705 of 1941. a 18th -December, 1941. 
e (CrLR.P. No. 663 of 1941), 
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“an order under S. 247, Griminal Procedure Code which does not’ ° 


gply to warrant cases, 


Mr. Nar ayanaswami for the accused contends, and 1 think 
rightly, that it is open to a Magistrate who entertains a complaint 
and records a sworn statement to come to the conclusion that 
although the complaint allegations constitute an offence triable 
under the warrant procedure yet in fact a minor offence was 
committed, that he may adopt a summons procedure if the offence 
appears to be one to which the summons procedure could be 
applied, and that he may proceed with the case as if the complaint 
was one on the minor charges only. It does not however appear 
from the order passed by the Magistrate that he disbelieved any 
part of the complainant’s story. In fact, he was not in a position 
to judge the extent of the damage caused, and the only distinction 
between an offence punishable under S. 426, Indian Penal Code 
and one punishable under S. 427, Indian Penal Code is the extent 
ot the damage done. It would. therefore appear that the Magis- 
trate in issuing processes and mentioning S. 426, Indian Penal 
Code acted under a misapprehension and overlooked the facts that 
if the extent of the damage was greater than Rs. 50, the offence 
would be one punishable under S. 427, Indian Penal Code and 
that a warrant procedure would have to be adopted. 


I therefore think that the Magistrate acted without jurisdic- 
tion in acquitting the accused. In view, however, of the fact that 
the accused were acquitted so long ago as 28th April, 1941, I do 
not think that justice requires that they should be embarrassed 
any further by a prosecution in a case like the present one. 

The petition is therefore dismissed. 

K.S. ———. Petition dismissed. 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i PRESENT :—Mr. Justice HORWILL., 
| Venkata Subbayya ra Accused, 


Penal Code (XLV of 1860), S. 325—Offence of causing grievous hurt— 
Sentence of mêre fine—Not legal. 


Where a. person is convicted under 5. 325, Indian Penal Còde of causing 
- grievous hurt there must be a sentence of- imprisonment -whether a fine is 
imposed or not. 

Case referred for the orders of the High Court under S. 438, 
Criminal Procedure Code, 1898, by the District Magistrate of 


° 'Kurnool in his letter RC. M1 No. 1504 of 1941, dated 29th 


December, 1941. 
Accused not represented. 


K. Venkataraghavachariar for the Public E for the 
Crown. . 


The Court made the following 


Orve&.—The prosecution case, which. was ~ accepted by the 


Joint Magistrate, is. that three accused went to the house of P.W. 


*CrLB.C. No. 2 of 1942, 26th February, 1942, 
(Case Ref. No. 1 of 1942). ` 


Aruna- 
e chala 
Reddy 


v. 
Sellamuthu 
Goundan, 


Venkata 


Subbayya, 


Inre. 


Venkata ` 


Subbayyz 5 


In re. 


Vaidyanatha 
Aiyar 
v. 
Srinivasa 
Aiyar, 
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° and attacked him. The second accused ‘struck him on the. 


mouth with a stone, knocking out six teeth and Gading his Upper, 
lip right through. The first aceused struck P.W. 1 with a stick? 
while the third accused caught hold of his hair and punched him. 
On this evidence the Joint Magistrate convicted the first and 


third accused under S. 323, Indian Penal Code ‘and the second . 


accused under S. 325; Indian Penal Code. He sentenced the first 
and the third accused to a fine of Rs. 10.and the second accused 
to Rs. 25. The District Magistrate has referred the matter to this 
Court because the sentence sped on the. second arei is not 
a-legal one. , 


I find no reason to think that the prosecution story is not 
true. If the second accused threw a stone at the face of P.W. 1 


with a force sufficient to cut his upper lip and knock out six - 


teeth, he must be presumed to have intended to cause such injury. 
He was therefore rightly convicted. under S. 325, Indian Penal 
Code. 


S. 325, requires that a person who is convicted of causing 
grievou hurt shall þe punished with imprisonment of either 
description for a term which may extend to seven years and shall 
also be liable to fine. The wording of this section makes it clear 
that there must, be a sentence of imprisonment, whether a fine is 
imposed or not. Even if S. 325, were not so worded, it seems clear 
to me that the sentence of Rs. 25, was an insufficient punishment 
for an injury which deprived P W. 1 of six teeth and permanent- 
ly disfigured his face. The sentence imposed on the second accuse 
is therefore changed to one of rigorous imprisonment for two 


months and a fine of Rs. 25. The order of compensation will stand. . 


K.S. —— i Sentence varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH AND MR. J YSTICE 


<: PATANJALI SASTRI 


S. Vaidyanatha Aiyar - .. Petitioner* (Petr—lst Deft.) 
v. 
V. N. Srinivasa Aiyar . ... Respondent (Rept—alst PIF). 


Madras Agricutturists’ Relief Act (IV of 1938), S. 14—Deb’? and 
‘family debt-—Decree on family debt—Debt allotted to non-agriculturist 
brother in partition—Scaling down by petitioner whether permissible, 


The petitioner and his brother were members of a joint family and they 
executed in 1933, a pronote which was said to be in discharge of a family 
liability. In 1934, there was a partition between the brothers and the debt 
in gufestion was allotted to the petitioner. 


In 1936, the creditor got a decree against both the brothers. The peti- 
tioner ’s brother who was an agriculturist did not take any action to get his 
liability scaled down. The petitioner who wag admittedly a non-agricultu- 
rist claimed that under S, 14 of Act IV of 1938, the deere could be execut- 
ed against him only to the extent of his proportionate share of the debt. 


s Held, that the term ‘debt’ in S. 14, must be restricted to debts due from 
an agriculturist and that the term ‘ family. debt’ necessarily meant a debt due 
‘from a ‘family’ which was an agricalturist at the commencement of .the 
Act or at least-on Ist October, 1937. - The ‘liability forming the subjects of 


*GR.P, No. 2103 of 1939, . 7 9 7" “Ist. May, 1941, 
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th decree was not a family debt, and the petitioner was therefore not entitled. 
to any relief. 


“ Petition under S. 115 of Act V of 1908, -praying Di the High 
Court will be pleased to revise the order of the Court of the Dis- 
trict Munsif of Mannargudi, dated 29th June, 1939, in E.A. No, 466 

eof 1939 in S.C.S. No. 345 of 1936, on the file of the Court of the 
Subordinate Judge of Mayavaram. . 


R. Ramamurthi Aiyar and K. Soundararaja Atyangar for 
Petitioner. . 
M.S. Venkatarama Ajar for Respondent. 
. The Judgment of the Court was delivered by 


f Wadsworth, J.—This civil revision petition arises out of an 
application for ‘stay of execution under S. 20 of Madras Act IV 
of 1938. The petitioner, who was also the applicant before the 
lower Court is admittedly a non-agriculturist. In 1933, he and 
his brother (who is an agriculturist) were members of a joint 
family and they executed a promissory note which is said to be in 
discharge of a family liability. In November, 1934, there was a 
partition between the two brothers and at that partition the debt 
in question was allotted to the present petitioner, though of course 
this arrangement would not bind the creditor. In 1936, the 
creditor got a decree against both the brothers. The decree is 
based on the joint liability of the brothers under the promissory 
note and does not procéed on any family liability. Now the agri- 
culturist brother has taken no action to get his liability under this 
debt scaled down. But the petitioner (the non-agriculturist 
brother) tried to stop execution against himself on the ground that 
by reason of S. 14 of the Act this was a family debt the decree for 
which could only be executed against him to the extent of his pro- 
portionate share in the debt. The lower Court repelled this 
contention mainly on the ground that the petitioner was really 
liablesfot the whole of the debt by the arrangement with his 
byother and that he was not an agriculturist and therefore not 
entitled to the benefits of the Act. 


It has been argued before us that when once it is established 
that the debt in question was a family debt before partition, S. 14 
comes into play and the joint decree has to be scaled down at the 
instance of the non-agriculturist judgment-debtor on the basis 
that he should be liable only for his proportionate share of the debt 
and that the other portion due from the agriculturist member will 
have to be sealed down. This argument assumes that the word 
‘debt’ in S. 14 is not used in the technical sense given to it by 
the definition in S. 3 of the Act. Under S? 3 (ii) ‘debt? means any 
liability in cash or kind whether secured or unsecured due from 
an agriculturist, and we have held that in deciding whether a debt 
is one due from an agriculturist, we have to have regard to the 
state of affairs existing at least on 1st October, 1937, since the defi- 


nition of agrioulturist: cannot properly be applied to the status of ` 


any one as it existed at an earlier period. It is argued by Mr. 

Venkatirama ‘Aiyar for the respondent that unless there is somes 
thing repugnant in the context, the definition of ‘debt’ found in 
the Act has to be applied and the result of applying that definition 


Vaidyanatha 
dyar 


Srinivasa 
Aiyar, 


Wads- 
worth, J, 


. . 
Vaidyanatha 
Aiyar 

v, + 


Srinivasa 
Aiyar, 


Wads- 
worth, J. 
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to S. 14 would be to give the operative words a meaning more, br 
less as follows: A = 
“Where in any Hindu family, whether divided or undivided at. the time 
of the application, some of the members who are liable in respect of what 
was at the commencement of the Act a joint family debt due from an agri- 
culturist family, are not agriculturists, while others are agriculturists,” 


and so on. $ 


It may at first sight appear that this is putting rather a heavy 
weight on the word ‘debt’; but clearly the definition in the Act has 
to be applied unless it is “obviously inapplicable having regard to 
the context. It has been suggested that the words ‘‘whether divid- 
ed or undivided” make it clear that the Legislature when talking, 
of a family debt are using the word ‘‘debt’’ in its ordinary dic- 
tionary sense and meant to include any liability which could be 
traced back to a joint family liability. But it seems to us that full 
effect can be given to the words ‘‘whether divided or undivided’’ 
even when. the word “debt” is interpreted according to the defini- 
tion in the Act. This can be done by relating the word ‘‘debt’’ to 
the state of affairs existing at the time contemplated in that defini- 
tion, viz., the state of affairs at or just before the commencement 
of the Act and by relating the words “whether divided or undivid- 
ed” to the state of affairs existing at the time when the question 
of liability comes before the Court. It seems to us that there is a 
good deal of logic in this reading of the section. There is, after all, 
no particular reason to give any special relief in respect of a debt 
merely because it can be traced back historically to a family debt. 
In ordinary cases, when an agriculturist and non-agriculturist are 
jointly liable for a debt, the Act does not provide that the non- 
agriculturist shall be liable only for half the debt and that the 
agriculturist shall get the other half scaled down. The only reason 
for applying a special rule to family debts'seems to us to lie in the 
fact that by the definition of ‘‘person’’ in S. 8 of the Agt” a joint 
Hindu family can itself be an agriculturist and a debt due by such 
a family can itself be the subject of the scaling down process; and 
in such a case the Legislature has endeavoured to solve the problem 
of what is to be done when one of the coparceners is disqualified 
from relief, he being 4 non-agriculturist in his personal capacity 
though the family as a whole is an agriculturist and also what is 
to happen when the debt at the commencement of the Act was one 
which would come under the operation of the Act but by subsequent 
changes in the constitution of the family, the liability comes to be 
‘split up between individuals, some of whom are agriculturists and 
others are non-agriculturists. To deal with these two sets of 
circumstances, the Legislature seems to have enacted S. 14, so that 
the debt which at the commencement of the Act was a family 
debt due by the statutory person possessed of an agriculturist 
character, could be scaled down when one or more of the persons 
liable for that debt had no equitable right to. demand relief, they 
being non-agriculturists. With that object in view the section was 
enacted giving the creditor the right to proceed in full only for the 
roportionate share of the debt due from the non-agricultursst mem- 


< ber of the family, even though he had subsequently become divid- 


ed, and restricting the sealing down process to the proportionate 
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liability of the agriculturist member, It is not, in our opinion the y sidvanaibe 

‘ intgntion of this section to confer upon a non-agriculturist the Bigar 
power to get rid of bis liabilities in a case in which those liabilities 
do not necessarily form part of a major lability to which the Act Srinivasa 
necessarily applies. In this view we are of opinion that the term ae 

e “debt” in S. 14, must be restricted to debts due from an agricul- Wadsworth,J. 
turist and that the term “family debt” therefore necessarily means 
a debt due from a family which was an agriculturist at the com- 
mencement of the Act or at least on Ist October, 1937. It follows 
that the liability which forms the subject of the decree in ‘the 
present case is not a family debt and that the petitioner is entitled 
to no relief. The petition is therefore dismissed with costs. 


bd K.C. Petition dismissed. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— THE Hon’sur SIR ALFRED HENRY LIONEL LEACH, 
Chief Justice, Mr. JUSTICE KRENAN ONG ÅIYANGAR AND MR. 
JUSTICE SOMAYYA. 


F.B, 

[In the matter z the enrolment of 6. Krishnaswami.] ETE 
Chittoor Krishnaswami .. Petitioner” kla 
Madras Bar Council Rules, mr, 1 (i), 16 and 22—Advocate enrolled im In re. 


kangoon before separation of Burma—Application for enrolment m Madras 
High Court—OCompliance with rules prescribed by Madras Bar Council—Ez- 
emption recommended by Bar Council—Power to order enrolment—Stamp fee 
~—Whether should’ be paid once over—Stamp Act, 1899, Art, 30. 

The petitioner who had obtained the law degree of the Rangoon Univer- 
sity was enrolled as an advocate of the Rangoon High Court before the sepa- 
ration of Burma, As a result of the invasion of that country by the 

‘Japanese he came over to Madras and applied for enrolment as an advocate 
‘of the Madras High Court. The Madras Bar Council passed a resolution 
under the proviso to r. 16 of the Madras Bar Council Rules recommending 
exemption” from strict compliance with the rules requiring his study for one 
year as a pupil in the chambers of an advocate practising in M&dras and 
té pass the prescribed examination etc. The petitioner who had paid the 
stamp fee under Art. 30 of the Indian Stamp Act to the Rangoon High Court 
on enrolment there also applied that he should be exempted from paying the 
stamp fee over again on his enrolment in the Madras High Court. 

Held, that the case was a fit one for granting an exemption from strict 
compliance with the Madras Bar Council Rules relating to enrolment. 

Held further, that the petitioner having once paid the stamp fee as 
required by Art. 30 of the Stamp Act to the Rangoon High Court, which 
had: the status of an “Indian High Court” at that time he came within the 
exemption contained in the Article and was not bound to pay fresh stamp 
fee on his enrolment in the Madras High Court. . 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court may be pleased to exempt 
the petitioner herein from complying with the requirement of the - 
Madras Bar Council Rules and to exempt him from the payment 
of a fresh enrolment fee in the High Court. 
T. R. Venkatarama Sastri for Petitioner. . 
The <Advocate-General (Sir A. Krishnaswanui Amar) for 
the Govérnment. $ 


. 


*O.M.P, No. 1156 of 1942. 4th March, 1942. 4 





F.B. 

—— 
Krishna- 
swami, 
In re. 





_Leach, C. J. 
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The Order of the Court. was delivered by fe 


The Chief Justice—The petitioner who is am advocate of ¢he’ 
Rangoon High Court applies for enrolment as an advocate of this 
Court. He is an Indian and was born in Madras, but hitherto he 
has only practised in Burma. As the result of the invasion of 
Burma by the Japanese he. has returned to the land of his birth® 
and wishes to practise’ his profession here. The petitioner holds 
the degree of bachelor of arts and the degree of bachelor of laws 
of the University of Rangoon and it was on these qualifications 
that he was enrolled as an advocate ‘of the Rangoon High Court 
some seventeen years ago. 


_ When the Indian Bar Councils Act, 1926, came into. force , 
Burma was a Province of British India and remained: part of 
British India until the Government. of India Act, 1985, came into ` 
operation on the 1st April, 1987. Until the separation took place 
the Rangoon High Court was a High Court within the meaning 
of the Bar Councils Act, but as the result of the separation the 
Act no longer applies to it. S. 8 (1) states that no person shall be. 
entitled as of right to practise in any High Court, unless his name 
is entered in the roll of the advocates of the High Court main- 
tained under the Act. Sub-S. (2) says that the High Court, shall, 
prepare and maintain a roll of advocates in which shall be entered 
the names of (a) all persons who were, as advocates, vakils or 
pleaders, entitled as of right to practise in the High Court imme- 
diately before the date on which the section came into force; and 
(b) all other persons who have been admitted to be advocates of 
the High Court under the Act. There is a proviso to this section 
to the effect that such persons shall have paid in respect of. enrol- 
ment the stamp fee chargeable under the Indian Stamp Act, 1899, 
and a fee, payable to the Bar Council, which shall be ten rupees in 
the case of the persons referred to in clause (a) and in other cases 
such amount as may be prescribed. The rules of the Bar Council 
of Madras prescribe a fee of Rs. 50 “in other cases”. Aft. “30 of 
the Indian Stamp Act requires a person on enrolment as an advọ- 
cate of an Indian High Court to pay a stamp fee of Rs. 500. On 
enrolment in the Rangoon High Court the petitioner paid the 
Rs. 500 and he has now paid the Rs. 50 required by the rules of 
the Madras Bar Council. He asks to be enrolled as an advocate 
of this Court as the result of a resolution of the Madras Bar- Coun- 
cil passed under the proviso to r. 16, recommending exemption 
from strict compliance with its rules. He maintains that if he is 
enrolled no further ‘stamp fee is necessary. 


e R. 1 (ù) of the Madras Bar. Council Rules provides that a 
person who has taken the degree of bachelor of laws of any of the 
Universities established by law in British India or taken a degree 
in law of any other university which the Bar Council may by 
general or special order accept as equivalent to that degree, be 


` admitted as an advocate of this Court. R. 3 requires a person 


applying for admission under r. 1 (t) to have studiedeas a pupil in 
the chambers of an advocate practising in the Madras High Court or 
in one of the district centres specified and requires him alsori» have 
passed the examination pr eseribed by r. 22s or to have prac- 
tised as a pleader in the Court of a District or a Subordinate 
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*Judge in the Presidency eor in one of certain specified Courts: ° 


outside the Presidency for a period of not less than, five years 
¢{mmediately preceding the date of his application; or to have 
practised as a, pleader for not less than ten years in any other 
Court; or to have presided as a Judge of a Civil Court in the 
Presidency for a period of not less than five years immediately 
preceding the date of his application. e 


R. 1 (i) states that an advocate entered on the roll of advo- 
cates of a High Court established by Letters Patent other than 
the High Court of Madras may be enrolled as an advocate provid- 
ed that there is reciprocity in this respect between the High Court 
in which the applicant has been enrolled and this Court. The 
petitioner cannot claim admission under r. 1 (#)_ because the 
Rangoon High Court has never reciprocated with this Court or 
in fact with any other Court in British India. ` 


Having obtained the law degree of the Rangoon University 
at a time when that University was a University established by 
Jaw in British India the petitioner can claim admission under 
r. 1 (4), but in that case r. 3 comes into operation and. naturally 
having practised as an advocate in the Rangoon High Court for 
seventeen years he does.not wish to study as a pupil in the cham- 
bers of an advocate of this Court for a period of twelve months. 
Consequently the petitioner has to rely on the proviso to r. 16. 
That proviso is to the effect that the Bar Council may in special 
eases, for reasons to be recorded by it recommend to the High 
Gourt for exemption a candidate not complying with all or any 
of the requirements of the rules and that on such exemption being 

- granted, he shall be deemedto have complied with the rules. The 
Madras Bar Council has considered the petitioner’s case and has 
recommended to this Court that he be enrolled without the neces- 
sity of complying with the requirements of its rules. We agrec 
withethe Bar Council that this is a fit case for granting an exemp- 
tior and we direct that the petitioner be enrolled as an advocate 

„OË this Court. È 


There remains to be considered the question whether the 
petitioner is required to pay the stamp fee referred to in Art. 30 
of the Indian Stamp Act. That Article exempts an advocaté who 
has already paid the required- fee on enrolment in a High Court 
from. payment of it when he is enrolled in another High Court. 
‘The, term “High Court” of course must be deemed to be a High 
„Court established ‘nm British India.. -The Rangoon High Court 

can no longer be regarded as an Indian High Court, but it had 
that status when the petitioner was enrolled, and as he paid the 
fee required by the Indian Stamp Act on that occasion we consi- 
der that he comes within the exemption contained in the Article. 
Consequently the petitioner will be enrolled without the payment 
of any further fee. 


BÝV, O ——— _.. Petition ordered. e 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 6 
. e 


Presenr:—Mr. Justice Horw. ° . 

The Publie Prosecutor .. Appellant* 
v. 

Kola Sahib of Wandiwash .. Respondent (Accused). 


Police Act (V of 1861), Ss. 47 and 53—False complaint—Conviction for 
offence—No period of limitation laid down. 

Where a person was accused of having sent a false report to the Deputy 
Superintendent of Police against an Inspector and was convicted under 
S. 47 of the Police Act and sentenced to a fine, on the question whether the 
complaint should have been made within the time laid down im S. 53, 


Held, that the Act does not make provision for the filing of a false 
complaint against police officers and there was no period of limitation laid 
down for the bringing of complaints of the nature with which the present 
ease was concerned. 


Appeal under S. 417, Criminal Procedure Code, 1898, against 
the judgment of the Court of the Sub-Divisional First Class Magis- 
trate of Cheyyar, dated 14th December, 1940, and passed in C.A. 
No. 41 of 1940 (C.C. No. 807 of 1940 on the file of the Court of 
the Stationary Sub-Magistrate of Wandiwash). 


The appellant in person. 

A. S. Stwwakaminathan for Respondent. 

The Court delivered the following 

Jupement.—The petitioner was found by the Stationary Sub- 
Magistrate of Wandiwash to have sent a false report to the Deputy 
Superintendent of Police, Tiruvannamalai, against the Circle 
Inspector of Wandiwash Circle and he was convicted under S. 47 
of the Police Act and sentenced to a fine of Rs. 50. The matter 
was taken in-appeal to the Sub-Divisional First Class Magistrate 
of Cheyyar, who allowed the appeal on the technical ground that 


the compldint was barred by time under S. 53 of the’ Police Act., 


The learned Sub-Divisional Magistrate clearly made a mistake 
in presuming that any period of limitation had been laid down 
for the bringing of complaizits of the nature with which we are 
concerned in this case. S. 53, says, 


“All actions and prosecutions against any person which may be lawfully 


brought for anything done or intended to be done either under the provi- 
sions of this Act or under the provisions of any other law for the time being, 
in force conferring powers on the police shall be commenced within three 
months of the act complained of Pid 


The Subject of this proséeution was not an act done under the 
provisions of the Act, t.e., the Act does not make provision for the 
filing of a false complaint against. police officers. S. 47, does 
not authorise an act, but punishes certain acts against ‘police 
officers. 

The appeal is therefore allowed. As more thén one year 
has elapsed since the aceused was first sentenced, I think it is sufi- 





*Crl. Appeal No. 396 of 1941. 10th October, 1941. 
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*ecient to meet the ends of ‘justice if he is fined Rs. 10. “As he now’ 
eadmits the offence it is not necessary to send the appeal back to , * 
the Sub-Divisional Magistrate for re-hearing. 

K.C. ; —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justick SOMAYYA. 


Kannoli Narayana’s wife Janaki .. Appellani* ii . 
S v. i 

Kaiprath Sreedevi Amma’s son Kanaru Ambalavasi 
and others .. Respondents (Defts.). 
Transfer of Property Act (IV of 1882), 8. 55—Contract to the Con Janaki 

trary—Vendor and vendee—-Undertaking by vendor to discharge encumbranca Kanaru 


inmediately—Default to comply with undertaking—Right of vendee to retain Ambalavasi- 9 
part of purchase money, 

S. 55 of the Transfer of Property Act expressly gives to the buyer a 
right to retain out of the purchase money the amount of any encumbrance on 
the property existing on the date of the sale when the property is sold free 
from encumbrances. Where in such a case the vendor undertook to discharge 
the encumbrance immediately but he did not do so and thereupon the vendea 
retained a portion of the purchase money for the purpose of discharging 
‘the mortgage, 

Held, that the undertaking of the vendor to discharge the encumbrance 
was not a contract to the contrary within the meaning of S. 55 of the 
Transfer of Property Act, and that the vendee was entitled under the circum- 
stances to retain a portion of the purchase money for the purpose of dis- 
charging the encumbrance. 

Unreported Judgment of the Madras High Court in Kota Veerabadrayya 
Vv. Subba Rao, Appeal No. 48, of 1940, followed. 

Abdul Wahid v. Sher Muhammad, A.I.R. 1935 All. 463, considered. 


' Appeal against the-decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in A.S. No. 85 of 1940, pre- 
ferred: against the decree of the Court of the District Munsif of 
e Calicut in O.S. No. 870 of. 1938. 


K. P. Ramakrishna Atyar for Appellant. - 
Y. G. Krishnamoorthy and P. Suryanarayana Amicus curiae. 


The Court delivered the following 


JUDGMENT. —This appeal involves the question whet an 
undertaking by a vendee to pay a creditor of the vendor precludes 
“the vendee from retaining that sum when the mortgagor who under- 
took as part of the same “contract of sale to pay off a mortgage on 
the property did not do so. The twentieth defendant wag the 
owner of the property, and he sold it to the first defendant under 
a sale deed Ex. I, dated the 20th June, 1935. The consideration 
for the sale deed was a sum of Rs. 1,935-15-1, out of which a sum 
of Rs. 302-12-4 was reserved with the vendee for payment to the 
plaintiff, who is a simple money creditor of the vendor. As part, 
of the samd¢-sale transaction the vendor undertook to pay a mort- 
gage existing on this and other properties and to free the property 
from” that encumbrance as well. The wording is: 





“S.A. No. 1160 of 1940. 11th December, 1941, 
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e: 

Janaki s The properties in the A Schedule are inéluded in the simple mortgages” 
v. ° e executed in favour of M. A. Subramania Aiyar of Chakkirgr Matam befn 
Kanaru document No. 1397 of 1934. That amount will be discharged without any 
Ambalavasi. delay, but if. it is not so done and if the properties therein are sold and if 
there is any balance due for which you are made liable, then you can pay 

the same and be entitled to recover”. 


Finding that the twentieth defendant did not pay the mortgage 
due to Stbramania Aiyar, the first defendant declined to pay the 
amount of Rs. 302-12-4 to the plaintiff. Thereupon the twentieth 
defendant assigned his right to recover this sum of Rs. 302-12-4 
treating it as unpaid purchase money together with his vendor’s 
lien to the plaintiff. The plaintiff as the assignee of the right 
of the twentieth defendant to recover this sum as unpaid purchase 
money filed this suit to enforce recovery thereof by sale of the 
property covered by the charge. Both the Courts rejected the 
plaintiff’s claim and the plaintiff appeals. His learned advocate 
urges that in this case there is a contract that the vendee should 
pay this sum of Rs. 302-12-4 to the plaintiff and that there is also 
a contract by which the vendor himself was to pay and discharge 
the mortgage debt due to Subramania Aiyar and that therefore 
the provisions of S. 55 of the Transfer of Property Act do not 
apply because that section begins by saying, ‘‘in the absence of a 
contract to the contrary”. The learned advocate urges that the 
right given to the vendee to retain the unpaid purchase money in 
case the mortgages on the property are not discharged by a yender 
in the case of a sale free from encumbrances is taken awarin this 
case because there is a contract to the contrary. ii 

S. 55, Cl. 5 (b) runs thus: 

“The buyer is bound to pay or tender, at the time and place of com- 
pleting the sale, the purchase money to the seller or such person as he 
directs, provided that, where the property is sold free from encumbrances, 
the buyer may retain, out of the purchase money, the amount of any encum- 
brances on the property existing at the date of the sale, and shall py the 
amount so retained to the persons entitled thereto’’. y 


This section. expressly gives to the buyer a right to retain out of- 
the purchase money the amount of any encumbrances on the pro- 
perty existing on the date of the sale, where the property is sold 
free from encumbrances. In this case it is undoubted that the 
property was sold free from all encumbrances in favour of Subra- 
mania Aiyar. There is an express contract that the mortgagor 
shall pay that mortgage himself and he undertakes to do that 
without any delay. So the condition that the sale should be free. 

from encumbrances is satisfied. So, the buyer may retain the ` 
amofint of that encumbrance if the vendor does not discharge that 
encumbrance.” In this case the vendor undertook to discharge it 
immediately; he did not do so; and the vendee prima facie is 
entitled to retain out of the purchase money .enough to pay the 
encumbrance in favour of Subramania Aiyar. In this case the 
e Sum. retained is admittedly much less than the sum due to Subra- 
> mania Aiyar. What is said is that the right given under S. 55, 
Cl. 5 (b), is subject to a contract to the contrary and that the 
coñtract to the contrary is found in the direction given in th® sale 
deed that the amount is to be paid to the plaintiff. He, as I said 
e before, was and continues to be a simple money ereditor of the 
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e vendor. Is this a contract to the contrary is the question. And e Janaki 
aggin, is the mortgagor’s undertaking to pay Subramania Aiyar’s 
*nortgage and* giving liberty to the vendee to pay that Sum in case 

the vendor did not pay and to recover it from him a contract to the 
contrary ? 
' Avery similar case arose for decision before a 
Bench of this Court in Kota Veerabadrayya v. Subba 
Rao’, which is an unreported case the judgment having 
been ` delivered only on the 6th November, 1941. It is 
enough to refer to one sale deed in that case for a sum of 
Rs. 2,500 owt of which Rs. 1,300 was directed to. be paid to a simple 
money creditor of the vendor. There was also an undertaking by 
the mortgagor to discharge other named encumbrances which were 
existing on the property. The prior mortgages which were exist- 
ing on the property and which the vendor had to discharge were 
not discharged till June, 1937. The vendee did not pay amongst 
other things the sum of Rs. 1,300 to the creditor as directed by 
the sale deed. The vendors conveyed to the plaintiff the right to 
recover from the vendee the unpaid purchase money and also the 
right to recover the sum by enforcing the unpaid vendor’s charge. 
The plaintiff to whom this right was assigned paid off the encum- 
branees which the vendor had to pay and brought the suit out of 
which the appeal arose for recovering the purchase money from 
the vendee. By the time of the suit the properties were free from 
the mortgages which had existed on the date of the sale. The 
yendee’ who was the first defendant in the action paid the amount 
ôf Rs. 1,300 into Court soon after the plaint was filed. Among 
other questions, one question was whether the vendee was liable to 
pay interest from the date of the mortgage or only from the date 
when the encumbrances existing on the date of the sale were 
cleared. After setting out the terms of S. 55. Cl. 5 (b), the 
‘learned Judges discuss the question whether there was a contract 
to the contrary which would preclude the vendee from taking 
advantage of the right given in that section, and they say, 

. “With regard to the sum of Rs. 1,300, it is argued for the appellant 
that there is a contract to the contrary. S. 55, Cl. 5 (b) of course applies 
only in case there is no contract to the contrary as is mentioned in the 
very opening clause of S. 55. 


“That contract to the contrary, he states, is the undertaking of the 
vendors themselves to discharge the two mortgages Exs. B and C. The 
fact that they have undertaken to discharge Exs. B and C makes this a sale 
free from these particular encumbrances and therefore, if there is no contract 

a to the contrary, S. 55, Cl. 5 (b) must apply. We are unable to see how 
the covenant by the vendors that they will themselves discharge Exs. B 
and C can be called a contract to the contrary. Exs. B and C werg mort- 
gages undoubtedly existing upon the land which was sold and S. 55, Cl. 1 
(g), lays it down that, in the absence of any contract to the contrary, it is 
the vendors who must discharge those mortgages. The specific contract, 
therefore, entered into by the vendors in this sale deed that they would 
discharge, Exs. B and C is a contract which is only in the fullest accordance 
with the general law as to the rights of buyer and seller enunciated in 
S. 55, and jn no sense whatever can it be called a contract which is contrarp 
to any such provision of law. S. 55, Cl. 5 (b), therefore, can be put 
forward by the first defendant in this case in support of his claim that he 
hag “a? right to retain purchase money because the sale to him was free from 


1. Appeal No. 48 of 1940. : . 
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e 
e enctimbrances and his vendors did not in fact discharge the encumbrances’. e 
on It is true that in this case the learned Judges did not expresgly® 

Kanaru® e deal with the question whether the direction in the sale deed” toe 
Ambalavasi. pay Rs. 1,300 to the simple money creditor was a contract to the 
contrary; but it is clear that they did not regard it as such. It 
is difficult to see how this amounts to a contract to the contrary. 

It is only a case of the mortgagee retaining this amount as the 
agent of the mortgagor and would be bound to obey the mortgagor’s 
directions as regards the disposal of that amount. Under the 
sale deed the vendor directs him to pay it a particular creditor of 
his. There is nothing in law in such cases to prevent a vendor 
from varying that direction and to direct the vendee to pay it to 
himself or to any other person. In this case no doubt the sale 
deed contained a direction that the vendee should pay this amount 
of Rs. 302-12-4 to the plaintiff who is a simple money creditor of 
the vendor. The case of the plaintiff is that soon afterwards 
seeing that the vendee did not pay the plaintiff, the vendor called 
upon the vendee to pay that amount to himself and finding that he 
would: not pay it assigned his right to recover that amount 
together with a charge for the unpaid purchase money to the 
plaintiff by a separate deed. At any rate therefore as soon as the 
original direction in the sale deed was varied by a request to the 
vendee to pay the amount to the vendor himself, the position is 
that of an ordinary sale where there is some amount left with the 
vendee which would ordinarily be payable to the vendor himself 
but which might be retained by the vendee under S. 55, Cl. 5 (b) 

in ease the sale is from encumbrances and that to the extent of 
the money required to pay off the earlier encumbrance. In this 
view there is no point in the argument based upon this direction 
to pay the plaintiff. That is evidently why the learned Judges 
did not think it necessary to deal specifically with this aspect of 
the case. But it is undoubted that the case before the Bench 
is on all fours with the present case and that this case is indistin- 

euishable from that case. I am therefore bound by the decision 

of the Benth. Mr. Y. G. Krishnamoorthi whom I requested to 
help me as amicus curiae as the respondents do not appear drew 
my attention to the above decision as well as to a few other deci- 

sions of the Allahabad and Calcutta High Courts. One decision 

reported in Abdul Wahid v. Sher Muhammad, may be referred 
to as it appears to me to have some bearing on this question. There 
the vendor undertook to deliver possession to the vendee and there 
was a direction that the vendee should pay a part of the purchase 
money left with him to a third party, a creditor of the vendor. 

The money was not paid. But the vendor did not deliver posses- 
sion to the vendee. Finding that the vendee did not pay the 
amount to the named creditor the vendor filed the suit out of which 
the appeal arose for recovery of that amount by enforcing the 

the vendor’s lien. The defence was that the vendor was under a 
duty to deliver possession and that until the vendor delivered 
epossession he was not entitled to call upon the vendee to pay the 
purchase money. Under S. 55, Cl. 1 (f), the seller is b6und to 
‘give, on being so required, the buyer or such person as he directs, 


Janaki 


1. A.I.R. 1935 All. 463. 3 


. a 
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*such possession of the property as its nature admits. The vendor,» Janaki 
did not deliver posséssion on being required to do so by the vendee. s, 
But the venddr wanted that the money which was left, with the « oe 
vendee with a direction that it should be paid over to a creditor - : 
of his should be paid to him as unpaid purchase money. It was 

held that the vendee was entitled to put forward non-delivery of 

possession as a valid defence. It would be noticed that the obliga- 

tion under S. 55 Cl. 1 (f) as well as the right under Cl. 5 (b) 

are all subject to the words ‘‘contract to the contrary” which are 

contained in the opening portion of the section. The direction to 

pay the purchase nioney to a third party and the undertaking by 

the vendee to do so were not obviously treated as a contract to the 

contrary. This decision might not be directly in point, but the 

principle of it seems to me to apply to this case. But anyway the 

decision of King and Lakshmana Rao, JJ., in Appeal No. 48 of 

1940, is directly in point, and following it I dismiss this appeal. 

As the respondents do not appear in this case, I requested Messrs. 

Y. G. Krishnamoorthy and P. Suryanarayana to help me and I 

am very much indebted to them for the assistance that they have 


rendered. 


Leave refused. 
B.V.V. —_ Appeal dismissed. 


THE FEDERAL COURT OF INDIA. 
[Appellate Jurisdiction. | 


e. Presenr;—Sir Maurice Gwyer, Chief Justice VARADA- 
' CHARIAR AND ZAFRULLA KEAN, JJ. 


Hulas Narain Singh and others .. Appellants* 
v. 
The Province of Bihar , .. Respondent. 
Government of India Act, 1935, Ss. 108 (2) (2), 299 (3), and 811 (2), F.c. 





List I No, 54, List II No. 41—Agricultural income—Act of Provincial Legis 
lature levying tax—Validity—Previous sanction of Governoreif necessary Hulas Narain 


*—Permanent Settlement Regulation (I of 1793)—Whether Act of Parlia- Singh 
ment—Levy of additional tax—Whether violates settlement—Bihar Agricul- 
tural Income-LTaz Act (VII of 1938)—-Whether ultra vires. Province of 
har, 


- The expression “Act of Parliament’ has been used in S. 108 (2) (a) 
of the Government of India Act, 1935, in the sense of enactments actually 
passed by Parliament and not of laws ‘passed by a subordinate legislative 
body under authority conferred upon it by an Act of Parliament. The 
Permanent Settlement Regulation (I of 1793) was an enactment of a subordi- 

* nate legislative authority which no doubt derived its own authority from an 
Act of Parliament, but whose enactments did not thereby become Acts of 
Parliament. While the Regulation contains assurances against any eclaim 
to an increase of the jama based on an increase of the Zamindari income, 
it contains no promise that a Zamindar shall in respect of the income which 
he derives from his Zamindari be exempt from liability to any future general 
scheme of property taxation, or that the income of a Zamindari shall not 
be subjected with other incomes to any future general taxation of incomes. 

The Bihar Agricultural Income-Tax Act (VII of 1938), levying income- | 
tax on agri¢ultural income from land used for agricultural purposes and e 
assessed to land revenue or cess or rate, etc., was not ultra vires of the Bihar. 
Legistature land was not repugnant to an Act of Parliament within the 





*Casy No. 6 of 1942, ` ` 98rd February, 1942. s 


608 THE MADRAS LAW JOURNAL REPORTS. [1942 
e 
a mosting of S. 108 (2) (b) of the Governmept of India Act and does not,® 
F.C constitute an invasion of the Permanent Settlement Regulation so aset? 
m ° e require the previous sanction of the Governor under S. 299°(3) of the said 
Hulas Narain Act. . 
Singh Owing to the division of the fiscal field between the Centre and the 
v. Provinces, ‘which is an essential feature of the Constitution Act, the power 
Province of to levy income-tax has been parceled out between the Centre and the Pro- 
Bihar. vinces, the Centre having authority to legislate with regard to “taxes on 
i income other than agricultural income” under entry No. 54 in List I and 
the Provinces having authority to legislate with regard to “taxes on agri- 
cultural income” under entry No. 41 of List II. These two entries are 
complementary to each other and the tax imposed by the Bihar Act (VII of 
1938), is within the limits of the power vested in the Provinces, a general 
measure of property taxation. 
Appeal from a judgment of the High Court of Patna reported 
as Jhalak Prasad. Singh v. Province of Bihar, {((1941) 4 F.L.J. 
H.C. 1781. 


P. R. Das (Raj Kishore Prasad and R. J. Kishore Prasad and 
R. J. Bahadur with him), instructed by Tarachand Brijmohanlal, 
Agent, for Appellants. 


Baldev Sahay, Advocate-General of Bibar, (P. P. Varma 
with him), instructed by T. K. Prasad, Agent, for Respondent. 
The Judgment of the Court was delivered by 
Zafrutla Zafrulla Khan, J—This is an appeal from a judgment of a 
Khan, J. Special Bench of the High Court of Judicature at Patna which 
was constituted to hear a suit on the Original Side, the suit having 
been filed in the first instance in the Court of the First Subordi- 
nate Judge, Patna, and subsequently transferred by the High 
Court to its own file for hearing and disposal. The appellants 
are Zamindars holding a permanently settled estate in the district 
of Patna in the Province of Bihar. On the 17th March, 1939, a 
notice was served on them by the agricultural income-tax authori- 
ties of Bihar under Ss. 17 (2), 30 and‘7 of the Bihar Agricul- 
tural Income-Tax Act (VII of 1938), (hereinafter referred, fo as 
the impugned Act) calling upon them to make a return of their 
agricultural income for the previous year in order that an assess- 
ment to agricultural income-tax might be made upon them. On 
the 7th October, 1939, they instituted this suit against the Pro- 
vince of Bihar calling in question the validity of the impugned 
Act and praying for a declaration that the Act was wlira vires 
of the Bihar Legislature and that the notice served upon them 
was invalid and ineffective. The plaint also referred to an 
Amending Act (V of 1939) but as nothing turns on the provisions. 
of that Act, it is unnecessary to refer to it separately in this 
judgment. 


The suit was dismissed by the High Court on the 17th April, 
1941, and the plaintiffs have come up in appeal to this Court. 


The grounds set out in the plaint on the basis of which the 
validity of the impugned Act is questioned, are 

(a) that the impugned Act repeals, amends or is repugnant to an Act 

e °of Parliament extending to British India within the meaning of S. 108 (2) 

(a), or a Governor-General’s Act within the meaning of S. 108 (2) (b) of 

the, Constitution Act, that is to say, Regulation 1 of 1793 (the engal 

Permanent Settlement Regulation), and therefore required the previous skne- 
tion of the Governor-General, which was not obtained; 


+ . 
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* (b) that it constitutes a-girect invasion of the Permanent Settlement : 

gylation inasmuch as it seeky to augment the jama on permanently settled 
egtates which thee Regulation had made unalterable for ever, amd therefore 
required the previous sanction of the Governor under S. 299 (3) of the 
Constitution Act, which had not been obtained; and 


(c) that entry No. 41 in List IX of the Seventh Schedule to the Consti- 
tution Act was intended to be made applicable to agricultural incomes 
derived from estates settled otherwise than undgr the Permanent Settlement 
Regulation, and that the impugned Act therefore cannot operate in respect 
of incomes derived from permanently settled estates. 

` In the course of the argument before the High doa objec- 
tion was also taken to the validity of the impugned Act on thc 
ground that the definition of ‘‘agricultural income” adopted by 
the impugned Act was in some respects wider and in other respects 
narrower than the definition of that expression imported by S. 
311 (2) of the Constitution Act, and that consequently the whole 
of the impugned Act was invalid. It would be convenient to deal 
with this last matter first. 

By S. 311 (2) of the Constitution Act ‘‘agricultural income” 
unless the text otherwise requires, means agricultural income as 
defined for the purposes of the enactments relating to Indian 
income-tax. To appreciate the argument based upon the diffe- 
rence in the definition of ‘ ‘agricultural income” in S. 2 (1) of 
the Indian Income-Tax Act and in S. 2 (a) of the impugned Act, 
we set out the former showing the alterations made in it by the 
latter. The words in brackets are omitted in the Bihar Act and 
those in italies added. 


(1) “Agricultural income”? means— 

(a) any rent or [revenue] income derived from land which is used for. 
agricultural purposes, and is either assessed to land revenue [in British 
India] în Bihar or subject to a local cess or rate assessed and collected 
[by officers of the Crown as such] under any Bengal Act, or under any Bihar 
ang; Orissa Aot, or under any Bihar Act; > 


(> any income derived from such land by 
(4) agriculture, or: . 


(ii) the performance by a cultivator or receiver of rent in kind of any 
process ordinarily employed by a cultivator or receiver of vent in kind to 


render the produce raised or received by him fit to be taken to market, or 


(ii) the sale by a, cultivator or receiver of rent in kind of the pro- 
duce raised or received by him, in respect of which no process has beer 
performed other than a process of ‘the nature described in sub-Cl. (ii); 


[(c) any income derived from any building owned and occupied by the 

“receiver of the rent or revenue of any such land, or occupied by the cultiva- 

tor, or the receiver of rent in kind, of any land with respect to which any 
operation mentioned in sub-Cls. (ù) and (ùi) of Cl. (b) is carried ong 


Provided that the building is on or in the immediate vicinity of the 
land, and is a building’ which the receiver of rent or revenue or the cultiva- 
tor or the receiver of rent in kind by reason of his connexion with the land 
requires as a dwelling-house, or as a store-house, or other out building.4 


It will be observed that the whole of paragraph (e) has | 


been omitterl in the impugned Act. 

It has been brought to our notice that by Bihar Act I of 
1942° ‘paragraph (a) ‘of the definition of ‘‘agrieultural inconfe’’ 
in the impugned “Act has been so amended as to bring it into 

77 ' 
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6: complete verbal conformity (except fay the necessary distinctio; p 
between land in British India and land in Bihar) with the de 
nition of that expression in the Income-Tax Act.” This howevér 
does not affect the determination of the question that arises for 
decision in the present case. 


It was argued before the High Court that he omission of 
paragraph (ec). of the Income-Tax Act definition rendered the 
impugned Act invalid, as the definition in that Act was narrower 
than that laid down in the Income-Tax Act. This contention was 
not pressed before us and the short answer to the argument urged 
before the High Court is that entry No. 41 of List II empowers 
the Provincial Legislature to make laws with respect to ‘‘taxes 
on agricultural income’’ generally; and a Provincial Legislature 
is clearly entitled to impose a tax on some categories of agricul- 
tural income and not impose it on others. 


The contention. advanced before us with reference to the 
departures made in the impugned Act from the language of 
paragraph (a) of the definition of ‘‘agricultural income” in the 
Income-Tax Act may be summarized as follows: The definition 
in the Income-Tax Act requires that the land should be subject 
to a local rate ‘‘assessed and collected by officers of the Crown 
as such”. Local cesses and rates imposed upon land in Bihar 
under the authority of the various statutes in operation in that 
Province (so runs the argument) even where they are ‘‘assessed 
and collected” by officers of the Crown, are not assessed and 
collected by officers of the Crown ‘‘as such”, but only as delegates 
and functionaries of the local bodies for whose benefit the cess 
or rate is imposed and collected. Hence the definition of ‘‘agri- 
cultural income” adopted by the impugned Act embraces rent or 
jneome derived from agricultural land subject to a local cess or 
rate even when the cess or rate is not ‘assessed and collected by 
officers of the Crown as such. That income accordingly ,i8 not 
‘‘aoricultuyal income” within the meaning of the definition in: 
the Income-Tax Act, and the departure from that definitions 


renders the impugned Act invalid. It was conceded that the - 


variations from ““rent or revenue’’ to “rent or income’’ and from 
‘“local rate” to ‘‘local cess or rate’? were immaterial, and that 
the restriction of the definition in the impugned Act to rent or 
income derived from land in Bihar was necessary. 


It is common ground between the parties that local cesses or 
rates imposed upon lands within municipal limits which are used ° 
for agricultural purposes are not assessed and collected in the 
Province of Bihar by officers of the Crown as such, and that the 
income, if any, derived from such of these lands as are revenue 
free would fall within the purview of the impugned Act, though 
such income is not ‘‘agricultural income” within the definition 
of that expression in the Income-Tax Act. To this extent there- 

efore it is admitted that the definition of “agricultural income” 
in the impugned Act is wider than the definition of that expression 
in the Income-Tax Act. That being so, it was contended thaj the 
whole of the impugned Act must be held to be altra vires of the 
Provincial Legislature. 

e 
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e There is no mention in the plaint of the existence in the 

Province of Bihar of revenue free land within municipal limits 

which is used for agricultural purposes and is assessed td a local 

vate. No evidence was led in the suit as it was assumed that 


| after certain admissions had been made on behalf of the defen- 


dant, the remaining questions that arose for decision were all pure 
questions of law. The first answer to the appellants’ contention 
on this point therefore is that the existence of any such land in 
the Province of Bihar is not established and we are unable to 
hold that in fact the definition of ‘‘agricultural income’’ in the 
impugned Act embraces within its ambit anything which would 
not be covered by the definition of that expression in the Income- 
Tax Act. Nor would the Provincial Legislature consider it 


° necessary to provide for the specifice exclusion of such land from 


the definition if no such land was in fact in existence. 


Assuming however the existence of such land in the Pro- 
vince of Bihar the most reasonable construction of sub-Cl. (4) 
of the definition in the impugned Act would make it read as 
follows: 

(1) any rent or income derived from land which is used for agricultural 
purposes, and is 

(a) either assessed to land revenue in Bihar, or 

(b) subject to a local cess or rate assessed and collected by officers of 
the Orown as such under any Provincial Act in force in Bihar, or 


(c) subject to a ‘local cess or rate assessed and collected by any muni- 
eipglity under any Provincial Act in force in Bihar. 


On this construction it is obvious that paragraph (c) would 
be inoperative inasmuch as it relates to income which would not 
be “agricultural income” as defined by the Incom-Tax Act. This 
however would not affect the validity of the rest of the Act, if it 
is found to have been otherwise validly enacted. 


“Tha appellants relied upon the Attorney-General for British 
Columbia v. Attorney-General for Canada* im support of the 
proposition that the inclusion in sub-S. (1) of that part of the 
definition whith we have set out above as paragraph (c) renders 
the whole of the impugned Act invalid. Im that case the validity 
of a statute of the Dominion Parliament of Canada was questioned. 
on the ground that the statute in substance invaded the provincial 
field. It was contended on behalf of the Dominion that such parts 
of the statute as were within the competence of the Dominion 
Parliament should be upheld and should be separated from such 
of the provisions of the statute as had been held to be beyond such 
competence. Their Lordships held that the whole texture of the 
Act was inextricably interwoven and that the portions within 
the competence of the Dominion Parliament could both be con- 
templated as existing independently of the rest of the Act, which 
had been found to be beyond such competence. They were also of 
the opinion that as the main legislation was invalid as being in 
pith and substance an encroachment upon Provincial rights, the 
rest of the Act must fall with it as being in part ancillary to it. 
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We are here faced with no such contjngency. The definition oË 

“agricultural income” in the impugned Act does not in’ terms 
include ificome derived from land situate within “a municipality, 
and paragraph (c) of sub-S. (1) of the definition as construed 
by-us above is a very minor part of it. The definition in the 
impugned Act should, in our opinion, be so read as to confine its 
operation to income which can be properly classified as ‘‘agricul- 
tural income” within the meaning of the definition in the Income- 
Tax Act, and in respect of which alone the Provincial Legislature 
was competent to legislate: see the recent opinion of this Court 
In the matter of The Hindu Women’s Rights to Property Act, 
19374 The relevant authorities have been noticed at length in 
that judgment and it is unnecessary for us to refer to them here. 


In his reply counsel for appellants conceded that as the defi- 
nition in the impugned Act did not in terms specify income 
derived from land situate within municipal limits the case was 
governed by the principle of Macleod’s case? and that he could 
not therefore contend any longer that the whole of the impugned 
Act was rendered invalid on account of this part of the definition 
being wider than the definition in the Income-Tax Act. 


Counsel’s main contention on this part of the case was that 
the road cess levied even upon land outside municipal limits was 
not assessed by the Collector but by the District Board, the latter 
not being an officer of the Crown. On that basis he argued that 
as the definition in the impugned Act did not specify that the 
cess or rate should be assessed and collected by officers of the 
Crown as such, this part of the definition also travelled beyond 
the scope of the definition in the Income-Tax Act inasmuch as it 
embraced a wider category of land than was contemplated in that 
definition. It was argued on behalf of the respondent that land 
in Bihar outside municipal limits is subject to local cesses under 
the Bengal Cess Act (IX of 1880), as amended and modified by 
subsequent Bihar legislation, and under the provisions of this Act 
as so amended and modified, the road cess leviable is assessed 
and collected not by the District Board but by the Collector as. 
such. The Collector is admittedly an officer of the Crown, and 
therefore the definition in the impugned Act is in this respect 
identical in its effect with the definition in the Income-Tax Act. 
We consider that this contention of the respondent is well founded. 

The whole scheme of the Bengal Cess Act makes it quite 
clear that, though the general rate of the road cess is determined 
in each year by the District Board, the actual assessment and” 
collection are made by the Collector. S. 38 says: 

.“ The road cess for eacke year shall be assessed and levied in each dis- 
trict as provided in S. 6 and (subject to the maximum rate mentioned in that 
section) at such rate as may be- determined for such year by the District 
Board”. 

This section clearly treats the assessment and levy of the cess as. 
processes distinct from the determination of ‘the general. rate 
which is to be done by the District Board. Assessment may be 
* 1. (1941) 2 M.L.J. 12: 4 F.L.J. 1, at pp. 9-11. as 
2, (1891) A.C. 455. ; 


. 
a 
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désepibed as comprising the process. of valuation of land and 
the determination in respect of each estate of the amoufit of cess 
payable by the estate on the basis of the valuation at the rate deter- 
‘mined by the District Board. The valuation of land is dealt with 
in Chapter II of the Act, and has throughout to be carried out 
by the Collector. On the basis of this valuation the determina- 
tion of the amount in respect of each estafe has also to be done by 
the Collector. (S. 38). It is not disputed that the cess is collect- 
ed by the Collector. There can therefore be no doubt that the 
road cess leviable undef the Bengal Cess Act is assessed and 
collected by the Collector. The question, however is, whether the 
Collector in performing these functions acts as an officer of the 
Crown as such or merely as a delegate or functionary of the 
District Board. In this connexion our attention was drawn to 
S. 9 of the Cess Act which provides that the proceeds of the road 
cess, in each district shall be paid into the District Road Fund 
of such district as hereinafter provided. It was said that as the 
cess is levied for the benefit of the District Board and is to be 
paid into the District Road Fund and not into the Provincial 
exchequer, the Collector in assessing and collecting the cess must 
be presumed to be acting as the agent of the District Board and 
not as an officer of the Crown. 


We do not think that the capacity in which the Collector 
assesses and levies the cess can in any manner be affected by the 
destination of the proceeds of the cess when collected. The defini- 
tion in the Income-Tax Act itself refers in this context to a ‘local 
rate’ which clearly implies that rates to be levied for the benefit 
of a local body were intended to be comprised in that definition. 
Counsel for the appellants was unable to suggest any ‘‘local rate” 
other thah those levied for the benefit of local bodies. Collector, 
is defined for the purposes of the Act in S. 4, and in effect means 
the officer in charge of the revenue administration of a district, 
and includes any person specially invested with the powers of a 
Collector for the purposes of the Act. He is ordinarily an officer 

“of the Indian Civil Service or a senior officer of the Provincial 
Civil Service, and is admittedly an officer of the Crown. 


There can be no doubt that the duties of assessment and col- 
lection are part of a Collector’s official duties under the Cess Act 
and in performing these duties he acts as an officer of the Crown. 
He is subject in the performance of them to the general control 
“and supervision of the Commissioner and of the Board of Revenue 
(S. 105), and appeals from his orders lie to the Commissiqner 
(Ss. 102, 103 and 104). He is not in any manner subject to the 
control of the District Board. 


Our conclusion is reinforced by the consideration that the 
Cess Act provides for the levy and collection of two cesses, a road 
cess and a publie works cess (S. 5), and whereas the proceeds of 


the road cess are to be paid into the District Road Fund (S. 9), ° 


the ‘proceeds of the public works cess are to be paid into the 
pubji¢ treasury (S. 10). The general rate of the public works 
cess for each year is determined by the Provincial Government 


(S. 39). The provisions with respect to the assessment and 
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kd 
collection of both cesses are, however, the same, and so alsg the | 


provisior: with respect to the powers and authority of the Collge- 
tor. It cannot be denied that the Collector in assessing and 
collecting the public works cess does function as an officer of the 
Crown as such. That being so, it would not be reasonable to hold 
that in respect of the assessment and collection of the road cess 
under the same statutory provisions he functions in any other 
capacity. 

Gilbert v. The Corporation of Trinity House' and Metropoli- 
tan Meat Industry Board v. Sheedy?, which were cited to us do 
not seem to give any support to the appellants. The question at 
issue in the first case was whether the Corporation of Trinity 
House and in the second whether the Metropolitan Meat Indus- 
try Board were or were not servants of the Crown. The question 
that we have to consider here is not whether the District. Board 
or its officers can be regarded as officers of the Crown, but whether 
the Collector, who is admittedly an officer of the Crown, acts as 
such in the performance of the duties assigned to him under the 
Cess Act. We have no doubt that he does. 


It was also argued that by virtue of S. 100 of the Cess Act 
which authorizes the Board of Revenue to invest at any time any 
person with the powers of a Collector, a person who is not the 
officer in charge of the revenue administration of a district may 
be entrusted with the assessment and collection of cesses under 
the Act, That undoubtedly is so, but S. 100 itself provides not 
only that such a person must be appointed by the Board of Reve- 
nue but that the powers of a Collector are to be exercised by him 
under the control and supervision of the Collector, or indepen- 
dently of such control and supervision as the Board may direct. 
All his proceedings are subject to the general control and super- 
vision of the Commissioner and of the Board of Revenue (S, 105), 
and appeals from his orders would lie to the Collectoreox the 
Commissioner (Ss. 102, 103 and 104). For the purposes of the 
‘Act he is in exactly the same position as a Collector and would 
act as an officer of the Crown as such. 


We now turn to the contention that since the impugned Act 
was repugnant to an Act of Parliament extending to British India 


‘within the meaning of S. 108 (2) (a) of the Constitution Act, 


that is Regulation I of 1793, it required the previous sanction of 
the Governor-General before it could be introduced into the PE 
Legislature, and that as such sanction was not obtained, is 
altagether invalid and ineffective. It was argued fe the 
Governor-General in Couheil, who purported to enact this Regula- 
tion, possessed no legislative authority in 1793, and the Regulation 
was enacted by him as a delegate of the British Parliament by 
virtue of S. 39 of 24 Geo. III, e. 25, commonly known as Pitt’s 
India Act, and it thus became a part of that Act. 


In elaborating this part of his case counsel cited passages from 


authoritative books dealing with the Permanent Settlement such 
a taser ee e ee 


1. (1886) 17 Q.B.D. 795. . 4 
2. (1927) A.C. 899. 
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ds Field’s Regulations of the Bengal Code, Phillips’ Land Tenures `° 


of Bower Bengal, Cowell’s History and Constitution of Courts 
and Legislatwe Authorities in India, and Harington’s Analysis. He 
also quoted from the Minutes of Lord Cornwallis and Sir John 
Shore, and drew our attention to various sections of 13 Geo. III 
e. 63, commonly known as the Regulating Act, and 24 Geo. IMI 
c, 25. We do not consider that for the determination of the 
question under consideration, we are called upon to enter into a 
detailed examination of these authorities and statutes. It is 
, sufficient to note that after the East India Company had obtained 
the Diwani of the Provinces of Bengal, Bihar and Orissa in 1765, 
annual settlements of the jama were the rule and settlements for 
any longer period the exception. These annual settlements caused 
great hardship to and resulted in grave dissatisfaction among the 
landholders and Zamindars of these Provinees. In many cases they 
were dispossessed of their estates as a consequence of failure to 
accept a settlement or of default in the payment of the jama 
settled. The situation deteriorated to such a degree that Parlia- 
ment was compelled to take note of it, and S. 39 of Pitt’s India 
Act laid a duty upon the Court of Directors of the Company to 
carry out an investigation into the complaints of landholders and 
Zamindars and effectively to redress the same and also to give 
_ @rders and instructions to the several Governments and Presi- 
dencies in India for the settling and establishing 
“upon principles of moderation and justice, according to the laws and 
constitution of Ingia, the permanent rules by which their respective tributes, 
rents and services shall in future be rendered and paid” 
to the company. Lord Cornwallis was sent out as Governor- 
General with instructions to carry out the investigation and to 
afford the necessary relief and redress. Elaborate inquiries werc 
made and Regulations were promulgated in 1789 and 1790, which 
converted the then currént Settlement into a Decennial Settle- 
ment. . It was also notified that the jama assessed under these 
Regulations would continue after the expiration of ten years and 
‘vould remain unalterable for ever, provided this course should 
meet with the approval of the Court of Directors. This approval 
was forthcoming and the jama assessed under these Regulations 
was declared fixed for ever by a Proclamation of the Governor- 
General, dated the 22nd March, 1793. This Proclamation was 
subsequently enacted into Regulation I of 1793 on the Ist May 
of that year, and was given force and effect from the 22nd March 
eprevious, the date of the Proclamation. A number of other 
Regulations were enacted on the same date all of which, including 
the Permanent Settlement Regulation, were formed into a Gode 
and the Courts of justice in the Provinces of Bengal, Bihar and 
Orissa were directed to regulate their decisions by the rules and 
ordinances contained in it. (See S. 8 of 37, Geo. III, e. 142, 
East India Company Act, 1797). 


The Regulation purports to be enacted by the Governor- A 


General in Council, who by virtue of S. 36 of the Regulating 
Act had authority to 

fabke and issue rules, ordinances and regulations for the good orfler 
and civil Government of the Company’s settlement at Fort William and 
other factories and places subordinate or to be subordinate thereto”, 
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Š subject to the conditions and restrictiors prescribed in that sectiost. 


There was some argument at the Bar with regard,to the meahing 
to .be attached to ‘‘places subordinate or to be subordinate 
thereto’’, but we do not think that it is necessary for us to come 
to a definite conclusion upon that point. We may, however, 
invite attention to S. 7 of the Regulating Act which made provi- 
sion for the appointment of a Governor-General and four Coun- 
cillors in. whom 

“the whole eivil and military Government of the said Presidency and 


also the ordering, management and Government of all the territorial acquisi- < 
tions and revenues in the kingdoms of Bengal, Bihar and Orissa” 


was vested. It was argued on behalf of the respondent that the 
territorial Limits of the legislative authority conferred upon the 
Governor-General by S. 36 of the Act were the same as those of 
the executive authority conferred upon him by S. 7. If that 
was indeed so, as well may have been the case, the Governor- 
General in Council possessed adequate legislative authority for 
the enactment of the Regulation. But even if there were some 
doubt as-to the extent of his legislative authority it must be 
presumed to have been set at rest by the direction given that all 
Courts in these Provinces must give effect to the provisions of 
these Regulations (see S. 8 of 37, Geo. ITI, e. 142). In either 
ease the Regulation was an enactment of a subordinate legislative 
authority which no doubt derived its own authority from an Act 
of Parliament, but whose enactments did not. thereby become Acts 
of Parliament. . ° 


Reliance was placed upon the observations of Sir Richard 
Garth, C.J., in the case Empress v. Burah and Book Singh" and 
upon the judgment of the Privy Council in the same case on appeal 
reported as The Queen v. Burah?. In that case Their Lordships 
had to deal with a question which bears no analogy, whatsoever, 
to the question now before us. An Act of the Indian Legislature 
passed in*1869 had vested in the Lieutenant-Governor of Bengal 
the power to apply certain provisions of the Act to certain areas 
at such time as he might think fit. Their Lordships held that 
the Act of 1869 was a familiar instance of conditional, legislation 
and. that the vesting of certain powers in the Lieutenant-Governor 
did not amount to the creation of a new legislative authority. 


We are unable to accept the. contention that S. 39 of Pitt’s 
India Act was conditional legislation within the meaning of that. 
expression as used by Lord Selborne in delivering Their Lordships’ 
judgment in The Queen v. Burah®. S. 39, fulfilled its purpose 
by giving directions to the Court of Directors on certain matters 
and left it to that body to give effect to those directions through 
the Governments and Presidencies in India, which were no doubt 
to employ their own executive and legislative machinery for the 
purpose. The Permanent Settlement Regulation was thus an ` 
Intan Jaw enacted like any other Indian law by the legislative 





1. (1877) I.L.B. 3 Cal. 63, at p. 140 (P.B). e 
2. (1878) L.R. 5 I.A. 178: I.L.R. 4 Cal. 172 (P.O). 
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emachinery then in operatign.in India. In our opinion the. expres-.« K 
Siog ‘‘ Act of Parament” has been used in S. 108 (2) (a) of.the ` FC: 
Constitution Act in the sense of enactments actually*passed bY fulas Narain 


Parhament and not of laws passed by a subordinate legislative Singh 
body under authority conferred upon it by an Act of Parliament. ki 
The Regulation siands in this respect on no different footing from P hinge of 


any other Indian enactment. ` pn 


` The Queen v. Walker’, Powell v. Apollo Candle Company?, aed 


Willingdate v. Norris, National Lélephone Company v. Bakert, 

were aiso cited in support of the appellants’ contention. Broadly 

‘speaking -the proposition vo. be extracted from these cases is that 

‘Where -m pursuance of an Act of Varliament, by-laws or regula- | 
-tions are made, the sanction behind these by-laws or reguiations 

is the Act of Parliament under the auchority of which they are 

framed. That apphes in the last resort to the legislative Acts 

of all subordinate legislatures. 


The contention that, Regulation I of 1793 had somehow become 
textually a part of Pitt’s India Act was met by vhe retort that the 
‘Act had been. repealed in toto by the Government of India (Amend- 
ment) Act, (6 and 7 Geo. V, ce. 87), S. 7 (2), read with the 2nd 
entry in the Second Schedule without any saving or reservatioui, 

. and was no longer in operation when the impugned Act was 
passed. 

It was argued on behalf of the respondent that even assum- 

“Ing that Regulation I of 1793 was an Act of Parliament, it was 
' nôt an’ Act ‘‘extending to Brivish India” within the meaning of 
S. 108 (2) (a) of he Constitution Act, inasmuch as “British 
India?” means all territories for the time being comprised within 
‘the Governors’ Provinces and the Chief Commissioners’ Pro- 
vinces (S. 311 (1) ), and the Regulation applies only to the 
Provinces of Bengal, Biltar and Orissa. In the view taken by 
us ofthe meaning of the expression ‘‘Act of Parliament” in 
S. 108 (2) (a) it is not necessary for us to decide whether 
-‘extending to British India’’ in that section means extending to. 
_ the whole of British India, or extending to the whole or any part 
.of British India, and we accordingly express no opinion on this 
point. 

When counsel for the appellants had concluded his reply on 

. this part of the case, we intimated to him that we were unable to 
accept his contention that Regulation I of 1793 was an Act of 
*Parliament, within the meaning of S. 108 (2) (a) of the Consti- 
tution Act. He then submitted that in that case the further 
question, whether the impugned Act was or was not repugnat to 
the Regulation, did not arise; and that therefore he did not pro- 
“pose to address us on that point. 


The other points argued before the High Court having 
reference to the validity of the impugned Act, e.g., that the Regu- 
lation was a Governor-General’s Act, that the Governor’s consent 6 , 


1. (1875) 10 Q.B.D. 355 at p. 358. 

22" (1885) 10 A.C. 282 at p. 291. . . 

3. (1909) 1 K.B. 57 at p. 64. i 

4. (1893) 2 Ch.D. 186, at p. 203, |. s 
78 - . 
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re O°! ander S. 299 (3) of the a aken Act was necessary, and thas 
nett the Governor should have reserved the bill for consideration éf 
Hulas Narain the Governor-General, were not raised before us. * -~ 
Singh  . Ig was finally argued on behalf of the appellants that in any 
Province of event the impugned Act cannot on its true construction apply to 
Bihar. income derived from permanently settled estates, and that its 6 
=F operation should therefqre be confined to income from estates 
Prabal settled otherwise than under the Permanent Settlement Regula- 


tion. This contention is based on the rule of construction that 
general words in a later statute should not be held to repeal earlier 
legislation upon a particular matter as laid down by Lord Selborne 
in Seward v. “Vera Cruz’, which finds support in other judg- 
ments of the House of Lords as well as of the Judicial Committee 
of the Privy Council. Before, however, any: question of the appli- 
cability of this rule can arise, it must be found that both pieces 
of legislation. deal with the same subject-matter. We are unable 
to hold that that condition is satisfied in this case. Regulation 
I of 1793 relates to the subject of the jama to be settled in respect 
of each estate, while the impugned Act operates upon the net 
income derived from land used for agricultural purposes. The 
jama is imposed directly upon the land, and is, so to. speak, attach- 
ed to the land, while income-tax imposed upon the ‘net income cf 
an individual derived from land used for agricultural purposes 
has no. direct reference to the jama imposed upon that land. 
whether under a permanent or a non-permanent settlement.. 

Ss. 3 to 5 of the impugned Act clearly bring into charge {or 
the purposes of the agricultural income-tax all agricultural income 
derived from land situated in the Province of Bihar, subject to 
the exemptions set out in the Act; but we are clearly of the 
opinion that ‘the Act does not thereby in any manner whittle 
down or derogate from the assurances, given to Zamindars and 
landholders by Regulation I of 1793. This question was, dealt 
with by Their Lordships of the Privy Council in Prabhatohandra 
Barua v.. The King-Emperor?, where Lord Russell of Killowen, 
who delivered the judgment of Their Lordships observed (p. 447) ? 

-“Jn Their Lordships’ opinion, while the Regulations contain assurances 
against any claim to an increase of the jama, based on an increase of the 
Zamindari income, they contain no promise that a Zamindar shall in respect 
of the income which he derives from his Zamindari be exempt from liability 
to any future general scheme of property taxation, or that the income of a 
Zamindari shall not be subjected with other incomes to any future general 
taxation of incomes”. , 

With these observations we find ourselves in respectful agr reement. 

e It was contended that the impugned Act was not a general 
measure of taxation of ‘incomes but was confined to agricultural 
income which in the Province of Bihar was derived mainly from 
permanently settled estates. This contention loses sight of the 
fact that owing to the division of the fiscal field between the Centre _ 
and the Provinces, which is an essential feature of the Constitu- 
° tion Act, the power to levy income-tax has been parcelled out 


. 1. (1884) 10 A.C. 59. 
2. (1930) 59 M.L.J. 814: L.R. 57 I.A. 228; I.L.R. 58 Cah 430 
(P.C.). $ 
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ebetween the Centre and the Provinces, the Centre having authoritf . mC. 


to legislate with regard to ‘‘taxes on income other than agricul- i 
ural income?” (entry No. 54 of List I) and the Provinces having Hulas Narain 





authority to legislate with regard to “taxes on agricultura! Singh 
income” (entry No. 41 of List II). These two entries are com- province of 
plementary to each other, and there can be no doubt that the tax Bihar. 





imposed by the impugned Act is, withip the limits of the power 
vested in the Provinces, a general measure of property taxation. 


Reference may also be made to Nova Scotia Steel and Coal 
Company, Limited v. Minister of Finance and Customs’. The 
appellants in that case carried on in Newfoundland the business of 
exporting ore. Under an agreement with the Government, con- 
firmed by a statute of 1910, “they paid a tax on each ton of ore 
exported by them, and were exempt from paying any further 
charge or tax ‘‘upon or in respect of the said ore’’. By the 
Newfoundland Business Profits Tas Act, 1917, an annual tax was 
imposed on the net profits of businesses. The appellants claimed 
that the agreement of 1910 exempted them from paying the profits 
tax. Their Lordships of the Privy Council held that the tax 
upon profits was not a tax “upon or in respect of’’ the ore export- 
ed, and that the appellants were liable to pay it. Lord Sumner 
eee the judgment of Their Lordships said (p. 179): 

e er but in general a tax on profits and am export tax on commo- 
dities are different imposts, financially and economically, and cannot ke 
identified even; by the indefinite expression ‘in respect of’. Taxes or charges 
‘i in respect of’ the ore, to which the provisions of the earlier Act would apply, 
may easily be suggested, as for example stamp duties or registration fees. 
These provisions can, therefore, be satisfied without extending them to the 
Business Profits Tax, and no question arises of reading two Acts together, 
so as to involve the subordination of the terms of the one to tho provisions 
of the other, because both apply to the same subject-matter, the one generally 
and the other particularly’’. 


The gontention that the impugned Act should be so construed as 
nob to affect agricultural income derived from permanently settled 
„ estates overlocks the contingency, which is bound to ‘arise in at 
least some Provinces, that if this argument were to prevail, agri- 
cultural income derived from estates settled otherwise than under 
the Permanent Settlement Regulation would be equally exempt 
from liability to agricultural income-tax during the period of a 
current settlement, and entry No. 41 in List II would in such 
Provinces be reduced to a nullity. We have in mind Provinces 
where the period of a settlement is by legislation fixed not perma- 
“ nently but for a number of years. For instance, by virtue of 
S. 53-A. of the Punjab Land Revenue Act (XVID of 1887), the 
‘normal period of time for which an assessment under thé Act 
shall remain in force is forty years. Could it be argued that 
Provincial legislation imposing agricultural income-tax in that Pro- 
vince should not operate in respect of agricultural income derived 
from estates assessed under the provisions of the Punjab Land 
Revenue Act till after the expiry of the period of the then current, 
settlement? This would leave practically nothing on which such 
a mgqsure could operate and we could not accept a construction of 


Zafrulla 
Khan, J. 
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Fc,  ° the provisions of a statute which would lead to such a result, unlesg 
—., the language employed by the Legislature left us no possible alter- 
Hulas Naratn native. , x b 
gah For these reasons we are of the opinion that the Bihar Agri- 
Province of cultural Income-Tax Act (VII of 1938) is not ultra vires of the 
Bihar, Bihar Legislature and was validly enacted. The appellants are 
Zafrulla bound to obey the notice served upon them on the 17th March, 
Khan, J. 1939, by the Agricultural Income-Tax Officer, Patna, under 
Ss. 17 (2), 30 and 7 of the Bihar Agricultural Income-Tax Act. 
Their suit was rightly dismissed by the High Court and this 
appeal is dismissed with costs. 


à -B. V.V. 4 —— Appeal dismissed. 
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sell son’s interest vesting in the Official 
Assignee subject to rights under attach- 


ment of son’s interest .. 318 
Interest on mesne profits— 
Equitable jurisdiction to award . ATZ 


INTEREST ACT (XXXI OF 1839), 
S. 1 and proviso—Scope—Owelty pay- 
able under partition deed—Interest on— 
If can be awarded . 250 


IRRIGATION RIGHTS—Interference 
—Right of suit—Diversion of waters of 
river through newly dug channel—Land- 
lord not yet affected by diminution in 
supply of water—Injury likely to affect 
Jandlord of an estate in course of time 
—Sufficiency to furnish cause of action. 

116 


LIMITATION ACT (IX OF 1908), 8. 
10 (Before 1929 amendgnent)—High 
priést of temple elected under the pro- 
visions of a scheme under S. 539, Civil 
Procedure Code and vested with pro- 
perties of temple—If “express trustee”. 

(P.C.) . 8 
——_S. 14—Applieability—Svit by 
creditor under S. 53 of the Tran®fey of 
Property Act (IV of 1882)—Limitation 
—Time taken by Official Receiver in 
prosecuting application under Provincial 
Insolvency Act (V of 1920), Ss. 53 and 
54—If can be deducted “588 


LIMITATION ACT 


(IX .OF 1908) 
—Contd. 


AS, 19—Endéorsement on a pro- 


note that a sum of money was paid to- 
wards the pronote—How far ‘‘acknow- 
ledgment’’ (F.B.) .. 469 


Art. 49—Snit for return of 
empty oil drums from person to whom 
they had been loaned—Limitation— 
Starting point—When ‘posession be- 
comes unlawful’ .. 187 


Arts. 109 and 120—Applicabi- 
lity—Suit by reversioner for declaration 
that an adoption by a Zamindarini was 
invalid decreed in the trial Court— 
Death of Zamindarini pending an appeal 
—Reversioner getting himself recognis- 
ed as “landholder” under S. 3, Ol. 5 
of Madras Estates Land Act and taking 
possession of estate—Adoption ultimate- 
ly held by the Privy Council to be valid 
—Claim, for accounts of rents and pro- 
fits from the reversioner—Limitation— 
Right to sue—When accrues—Pendency 
of appeal—Effect—Interest on mesne 
profits—Equitable jurisdiction of Court 
to award in the circumstances .. 472 


Art. 120—Co-sharer’s claim to 
his share of income—lIf confined to six 
years before date of suit .. 408 


———Arts. 120 and 62—Loan by 
nidhi on the security of shares in nidhi 
—Sale of shares and adjustment towards 
loan—Balanee left over—Claim for— 
Limitation. .. 274 
- Art. 181—Preliminary mortgage 
decree providing for payment of mort- 
gage money in seven annual instalments 
and on default in payment of any in- 
stalment giving liberty to deeree-holder 
to sell hypotheca for whole amount due 
—Non-payment of any instalment for 
four years—Application for final decree 
before the fifth instalment became due— 
Whether barred by limitation. .. 532 


Art, 182 (5)—‘Final order’?’— 
Meaning—Order returning execution ap- 
plication—Effect . 542 


MADRAS AGRICULTURISTS’ RE- 
LIEF ACT €IV OF 1938)—Mortgage 
debt—Sealing down—Purehase of the 
property by stranger before the passing 
of the Act—Mortgagor’s claim to redeem 
property on paying into Court sealed 
down amount— Whether proper .. 506 


—se- Mortgage debt sealed down at 

the*%instance of mortgagor—Mortgaged 

property purchased subject to mortgage 

—Extent of liability .. 510 

— 83, 3 (ii)—Applicability—Re- 

ceiver of mortgaged property appointed 
. 
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MADRAS | AGRICULTURISTS’ RE; 
LIEF MOT (IV OF 1938)—Contd. e 


under O. 40, r. 1, Civil Procedure Cotle— 
Payment of property tax—Owner of pro- 
perty whether disqualified from claim- 
ing to be an agriculturist . 561 


——_——-8. 3 (ii), proviso A—Income- 
tax Aet (XI of 1922), S. 14 (2)—Mem- 
ber of joint family suing for partition— 
Plaintiff appointed receiver and carrying 
on family Dbusiness—Assessment to 
income-tax—Whether excluded from 
benefits of the Agriculturists Relief Act 
—Association of persons whether coming 
within definition of “person” in Act TV 

.. 559 
——S. 3 (ii), Proviso B—If pro- 
fession tax on personal ineome of debtor 
and his share in firm’s income can be 
added together to bring him within the 
limit laid down in proviso B to S. 3 (34) 
of Act IV -- 24 
——S5, 3 (2), Proviso B—Person 
paying profession tax on his pension as 
retired officer of Government—If dis- 
qualified from having benefits of the 
Act .. 468 


8. 3 (ii), Proviso C—Date from 
which the rental value is to be calculat- 
ed under proviso (c) . 388 


——-S. 3 (2), Proviso C—Property 
tax imposed within period though not 
throughout, sufficient—“ Aggregate”? 
meaning of—Usurious Loans Act (X of 
1918)—Madras amendment to 8. :3— 
Meaning of, “agriculturist” .. 571 
——S 4 (c)—Chatram estate under 
the control of District Board—# Rent” 
due from tenant of—If exempted finder 
S. 4 (0) from liability to scaling down, 
—Rent if covered by ‘‘any other sum’’ in 
S. 4 (1) . 416 


S. 4 (g)—Assignment to widow 
in Heu of maintenance of amount due 
under a security bond to her husband’s 
family—Liability if falls under S. 4 
(g) . . 290 
——S, 4 (h)—Proof that woman 
decree-holder is entitled to other mort-* 
gage debt which will deprive her of 
exemption under S. 4 (h)—Evidence 
that she was merely benamidar in res- 
pect of the mortgage debt—Admissibi- 
lity . 289 
——_-S. 6—Seope . 327 
———S. 8 Purchaser of property 
subject to mortgage, dated 21st Decem- 
ber,’ 1932—-Mortgage in renewal of 
earlier simple money debts due from 
mortgagor—Liability of purelaser—if 
in renewal of earlier simple money 
debts for purposes of scaling down. 329 
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MADRAS AGRICULTURISSS’ RE- 
TIF ACT (IV OF 1938)—Contd. 


$S. 8 (1)“Interest outstanding 
on ist October, 1937’’—-Meaning—Debtor 
confessing judgment and contesting œ 
small claim for interest—Costs .. 453 


Ss 8 and 9—Coparcener join- 
ing in renewal of promissory note by 
manager—If entitled to have his liability 
scaled down as renewal of previous 
liability 88 
——S. 8 Account commencing 
after Ist October, 1932—Settlement at 
the end of every year—If£ can be re- 
opened. 86 


———S. 10 (2) ()—Mortgagee with 
possession—Lease back to mortgagor— 
Applicability of exception clause— 
Decree for rent or damages—Liability to 
sealing down .. 448 


S. 14— Debt? and ‘family debt’ 
Decree on family debt—Debt allotted to 
non-agriculturist brother in partition— 
Scaling down by petitioner whether per- 
wussible .. 596 


S. 14—How far applicable to 
Marumakkattayam and Aliyasanthana 
tarwads—Personal liability of execu- 
tants who were members of tarwad if 
affected by S. 14 .. 418 


—~——S8, 15—Entire holding—Portion 
coming to hands of assignee—Right to 
have rent sealed down—Principles ap- 
plicable—Chalan for deposit applied for 
on last day—Deposit in fact made later 
—Valitity of deposit . 573 
pi : 
————_S. 15—Interest on arrears of 
ekattubadi for faslis 1347 and 1546— 
When to be included in the deposit under 


S5. 15—Burden of proof as to right to 
interest .. 385 


————S. 15—Order sealing down de- 
cree for rent—If apealable 


.. 366 

————§. 15 (4)—Malabar tarwad— 
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Partition suit—Receiver appointed—Ap- 
plication by receiver under the Act— 
Representation by receiver on behalf of 
tenants in common whether proper. 495 


——S 15 (4)—Suit for redemption 
of kanom—Decree for rent and for com- 
pensation for improvements-——Set-off as 
provided by Malabar Compensation for 
Tenants’ Improvements Act (I of 1900), 
S. 6 (2) not made in the decree—Arrears 
of rent subsist and can be sealed down. | 

. 338 | 

6. 


————_S, 19—Deposit of decree amount 
under O. 21, r. 89, Civil Procedure Code 
for getting sale set aside pending ap- 
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MADRAS ‘AGRICULTURISTS’. RE-» 
LIEF ACT (IV OF 1938)—Contd. 


é te 
plication for scaling down—Decree debt 
wiped out as result of scaling down— 
Effect—Right to amount deposited. 500 


——Ss. 19 and 20—Preliminary de- 
cree on mortgage passed: before and final 
decree after the coming into force of 
Act IV of 1938—Subsequent application 
for stay pending application for scaling 
down—Permissibility .. 814 


S. 20—Failure of debtor to ask 
for stay in a prior application for execu- 
tion—If to be considered as waiver of 
right to have a stay .. 335 


$S. 21—Scope—Annulment of ad- 
judication of debtor as insolvent and vest- 
ing properties under S. 37, Provincial 
Insolvency Act in the Official Receiver 
—Subsequent application for scaling 
down—Debtor not entitled to benefit of 
the Act . 491 


——S. 23—Seope . 341 


S, 28—New rules promulgated 
on 27th October, 1939, regarding applica- 


tions for scaling down non-decretal 
debts—R. 2—Neither ultra vires the 


Local Government nor in contravention 
of the provisions of any law .. 303 


——S, 28—R. 9, promulgated on 
27th October, 1939 providing for appeal 
from order declaring amount of debt 
under r. 7—Intra rires—Test of validity 
of rule . 390 


MADRAS BAR COUNCIL RULES. 
rr, 1 (i), 16 and 22--Advocate enrolled in 
Rangoon before separation of Burma-- 
Application for enrolment in Madras 
High Court—Compliance with rules 
prescribed by Madras Bar Council-- 
Exemption recommended by Bar Coun 
cil—Power to order enrolment—Stamp 
fee—Whether should be paid once over’ 
—Stamp Act, 1899, Art. 30 (F.B.). 599 


MADRAS CITY MUNICIPAL ACT 
(IV OF 1919), S. 54 (1)—WNon-atten- 
danee by councillor at meetings for more 
than three months due té being impri- 
soned—Vacancy declared and fresh elec- 
tion held—Existence of vacancy denied 
and election challenged—Writ of cer- 
tiorari not to be issued—Proper proce- 
dure 


——S, 100—Single house @ having 
opening in two streets owned by same 
person but occupied by different persons 
—If can be split into sepafate numbers 
and assessed to property tax soparately. 
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e MASRAS CITY POLICE ACT (MI 
OF 1888), Ss. 3, 37 (2) and (3) and 46— 
Beid on house by, police—Betting slips 
kept by occupier for his profit—Premises 
common gaming house—Caleulators, if 
abettors . 360 
———Ss. 37 (2) and 45—Charge of 
keeping 4 common gaming house—Ae- 
quittal—Persons helping in making” cal- 
culations as to amount payable to pun- 
ters—No Hability for abetment of keen- 
ing common gaming house . 857 
————-8. 51—Failure to pay the money 
promised on a bet on horse race—When 
offence under 8. 51 . 369 

MADRAS CITY TENANTS’ PRO- 
TECTION ACT (IIL OF 1922)—Apnli- 
cability to area included in the munici- 
pal limits after the Act came into force! 
—Single ejectment suit against defen- 
dants holding possession under different 
demises—-Common questions of fact in- 
volved—No multifariousness—O, 1, r. 3, 
Civil Procedure Code—Notice under S. 
11 of Act TIL of 1922—Mandatory, 92 


MADRAS CIVIL COURTS ACT (III 
OF 1873), S. 14 and COURT-FEES ACT 
(VII OF 1870), S. 12 (1)—Determination 
of amount of court-fee payable in a suit 
for possession—If precludes subsequent 
reconsideration of the valuation of the 
property for purposes of jurisdiction. 

.. 400 

MADRAS DEBT CONCILIATION ACT 
(XI OF 1936), Ss. 4,9 (a) and 17—Dis- 
missal of application by coparcener for 
conciliation of his own debts—No bar to 
subsequent application by joint family 
for settlement of all its debts—-Defec- 
tive petition returned and re-presented 
after rectification—Period of 12 months 
under 5. 17—Commencement .. 370 


————-S. 25—Power of the Court to 
call upon judgment-debtor to furnish 
security while ordering stay of execution 
poceedings -. 90 
S. 25—Scope—Application by a 
creditor for settlement of his debt—Stay 
of proceedings regarding debts due by 
other ereditors—-If can be granted. 413 
MADRAS DISTRICT MUNICIPARI- 
TIES ACT (V OF 1920), S. 69 (1), pro- 
viso—Contracts by municipalities refer- 
red to in the proviso—Whether to be 
signed by two councillors as well as tie 
Commissioner . 554 
— "s. 182—-Applicability to pavate 
streéts—Order of acquittal by lower 
Court—Interference by High Court in 
revision ° . 586 
Sch. IV, rr. 30 and 36—Default 

in payment of municipal tax—Defaulter 
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MADRAY DISTRIT MUNICIPALITIES 
Act (V OF 1920)—Contd. ° 


proceeded against—Wifful omission ¢to 
pay—Warrant by Magistrate to distrain 
„movables in premises—Movables belong- 
ing not to the. defaulter—Public officers 


discharging duty by seizure of movables 6 


—Action against them whether maintain- 
able .. 267 
MADRAS ESTATES LAND ACT (I 
OF 1908), Ss. 77-H, 112, 132 and 192— 
Scope . 336 


MADRAS GAMING AOT (OI OF 
1930), Ss. 5 and 10—Order confiscating 
the money on the persons found in a 
common gaming house—When proper. 

. 202 

MADRAS IMPARTIBLE ESTATES 
ACT (IT OF 1904), S. 4—~Prohibition 
against alienation—Applicability—Pro- 
perty incorporated into impartible estate 
after 1904—If can be proceeded against 
in execution of personal decree against 
late holder of estate-—Incorporation—If 
can be made by manager for owner of 
estate 4g. 


MADRAS LOCAL BOARDS ACT. 


(XIV OF 1920)—Surcharge apainst 
President of Panchayat Board—When 
proper . 394 
——-8. 67—Applicability and scope 
—Resolution reducing salary retrospec- 
tively—Validity .. 195 
——§|—S. 166 (4)—-Plying motor “bus 
without licence—Prosecution—Compound- 
ing on receipt of larger amount than 
actually leviable as licence-fee—Fight to 
refund of excess paid — 203 


—————S. 219, Sch. VIF, Cl. (k)— 
Coffee house—Licence—Necessity for— 
Circumstances in each case to be looked 
into for deciding whether piace of sale 
is a coffee house . 34 

MADRAS MAPPILLA MARUMAK- 
KATTAYAM ACT (XVII OF 1939), 5. 
20 (1) and ¢3)—Petition under S. 20. 
Cl. (1), and suit for partition under | 
Chapter TT of the Act—Suit for *parti- ” 
tion to be stayed during the pendency 
of the petition .. 218 


MAHOMEDAN LAW —Religious office 
of Khatib—If ean be held by women— 
Hereditary office—Whether can be dis- 
posed of by assignment or settlement. 

. 564 


MALABAR COMPENSATION | FOR 
TENANTS’ IMPROVEMENTS ACT (I 
OF 1900), S. 6 (2)—Decree™ for eamrears 
of rent barred by limitation—If cat be 
set-off against ‘improvéments’ decreed in 
favour of tenants—Such decree for rent 
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MALABAR COMPENSATI FOR 
*TENAN TS’ IMPROVEMENYS ACT 


(I €F 1900)—Contd. 


@ 
if "liable to sealing down under Madras 
Act IV of 1938 .. 166 


a 
——-S. 6 (2)—Set-off as provided 
for not made in decree—Arrears of rent 


subsist and can be scaled down under 


Madras Act IV of 1938 . 338 
MESNE PROFITS—Interest on— 
Equitable jurisdiction to award . 472 
MINOR—Decree against—Right to 


challenge—Gross negligence of guardian 
—If sufficient ground .. 155 

PENAL CODE (XLV OF 1860)— 
Criminal trespass—Ingredients of offence 
—Intention to intimidate, insult or an- 
noy necessary—Mere knowledge not 
sufficient .. 585 
—_———Ss. 21 and 186—‘ Public servant’ 
—Meaning—Sales Officer of Co-operative 
Society—Obstruction to execution— 
Slamming door of house in his face— 
Offence under S. 186, Indian Penal Code 
and 8. 52. Co- operative Societies Act 
(yr of 1932)—-Trial for offence under 


Penal Code—Legality .. 583 

Ss. 75 and 511—S. 75 not ap- 
plicable to offence under S. 511 .. 455 
—-e—-S, 148-—Applicability . 498 


S. 149-—Expression “in prosecu- 
tion of the common object” in first clause 
—Meaning—-Commou object being to 
cause hurt—Some persons causing murder 
—Conviction of other persons also for 
larger offence—Propriety . 460 

Ss. 182 and 211—Complaint 
under, SS 211—Conviction under S. 182 
—Pormnissibility . 382 
sa, 294-A—“Drawing a aii A 
—Interpretation ot 


—-————-S. 304 and CRIMINAL PROCE- 
DURE CODE(V OF 18989), 5. 562—Ac- 
cused guilty under S. 304 Indian Penal 
Code—Order under S. 562, Criminal Pro- 
cedure Code when proper e . 224 


S. 825—Offence of causing grie- 
wow” hagi—Sentence of mere fine—Not 
legal . 595 

Ss. 426 and 427—Complaint 
alleging offence under S. 427—If can be 
taken on file for offence under S. 426— 
Order of acquittal under S. 247, Crimi- 
nal Procedure Code—When proper. 594 

S. 511-—Offences under—S. 75 
not applicable-—Previous econvictions— 
When to be taken into account—Order 
under S. 564 Cr. P. Code for notifying 
residene® to police—Not permissible 
where conviction is, only under S. i 
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POLICE ACT (V OF are 
under—Modification in 1934—Effect. 


(F.C.) . 
—— 5s. 47 and 53—Police A 
—Conviction for offence—No period of 
limitation laid down . 602 
PRACTICE—Costs—Debtor confessing 
judgment and contesting a small claim 
for interest costs . 453 
Decision in later suit on same 
issue becoming final during pendency of 
appeal in earlier suit—Bar of res judicata 
. 281 
Execution—-Pre-decretal arran- 
gement—When can be pleaded in bar of 
execution . 396 


Issue of notice of petition- -IË 
operates as admission of the petition. 403 


———-Plaintiff if can be compelled to 
pray for any particular relief . 499 


Revision—Order directing refund 
of Rs. 987 received in rateable distribu- 
tion where suit in which sale proceeds 
were realised was valued at more than 
Rs. 1,000—Proper court-fee for revision 
petition . 112 

PRESIDENCY SMALL CAUSE 
COURTS ACT (XV OF 1882), 5. 38— 
Uncontested decree—Amendment after 
sealing down under Madras Act IV of 
1938—New trial application—Maintain- 
ability—Order in independent proceed- 
ings—If can be called in question under 
S. 38 . 213 

PRESIDENCY TOWNS INSOL- 
VENCY ACT (IIT OF 1909), S$. 9, Cl. 
(e)—Sale of property in execution of 


decree following attachment hefore 
judgment—Whether “fact of  insol- 
veney’? . 428 


PRIVY COUNCIL—Criminal appeals 
—Linits of jurisdiction—Certificate that 
petitioner applying for special leave 
in forma pauperis has reasonable grounds 
—Duty of counsel in giving certificate 


. to have due regard to the limits—Privy 


Council Rules, r. & (P.C.) 5 

PROMISSORY NOTE EXECUTED 
BY TRUSTEE OF TEMPLE—Temple 
when liable . 535 


PROVINCIAL INSOLVENCY ACT 
(V OF 1920), S. 4—Scope—Order passed 
by ordinary Civil Court under O. 21, r. 
93, ©. P. Code—Official Receiver re- 
maining ex parte—If can re-agitate the 
matter under S. 4 of the Proyincia! 
Insolveney Act .. 868 

Ss. 4 (3) and 28 (2)—Insol- 
vency of Hindu father—Deerte against 
insolvent and undivided sons without 
leave of Insolveney Court—I£ Insolvetiey 
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PROVINCIAL INSOLVENCY ACT v 
OF*1926) —Contd. | 


*foyrt can declare he decree a nullity as | 
against the sons . 177 


———S, 6 (e)—Order of adjudication ;, 


based on a sale of debtor’s property in 
execution as act of insolveney—Sale 
subsequently set aside—Not a sufficient 
reason for cancelling ovder of adjudica- 
tion in revision 38 

5. 28 (2)—Insolvency of Hindu 
father—Suit against his sons in respect 
of debt contracted by father for family 
purpose—Maintainability without leave 
of Court—Official Receiver—Whether a 
necessary party to such suit . 173 


——Ss. 37 and 438—Annulment of 
insolvency—Properties vested in recei- 
ver—Sale without impleading receiver 
in execution of money decree against 
debtor—Sale nullity . 311 
—_Ss. 38 and 39—Composition | 
arrangement—List of creditors contain- 
ing plaintiff’s name—Creditor not prov- 
ing his debt—Whether bound by com- 
vosition .. 511 
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Ss. 38 and 39—Scheme for 
composition—Provision for some credi- 
tors giving up claim against others who 
were sureties—Non-consenting creditors 
—How far bound inter se by the provi- 
sion in the scheme .. 816 
———-S 44 (2)—Order of absolute 
discharge—Effect—Secured ereditor-— 
Rights of—Realisation of security after 
order of discharge—Deficiency—Right to 
personal decree under O. 34, r. 6, Civil 
Procedure Code—When arises 11 


———-S. 51—Seope—Insolvency of; 
judgment-debtor—Deeree-holder purcha- 
ser with leave to bid and set-off—‘Bene- ' 
fits of execution”—-What are . 806 ; 
—————-S. 51 (3)—<Applicable only to 
sales before order of adjudication .. 283 
——S. 75—‘Order’ holding that 
Court had jurisdiction to entertain appli- 
cations under Madras Act IV of 1938 
and posting them for trial on merits— 
If appealable ‘order’ . 113 


RIPARIAN OWNERSHIP—Bed, of 
non-tidal publie navigable river in Tndia 
—Ownership—English common law rules 
as to—How far applicable—New forma- 
tions of lankas taken possession of by 
Zamindar—lInaction or acquiescence of 
officials of the Revenue Department—If 
cag. WY itself affect the rights of Crown. 

aa .. 344 
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RES JYDICATA—Sce C. P. C., 8. Y- 


SET-OFF—See Banker and Cuséomtr. 
s 461 


STAMP ACT (IT OF 1899), S. 32 (2) 
—Assignment of promissory note not 
stamped—Letter of Collector stating 
stamp duty unnecessarr—Whether con- 
stitutes the certificate referred to in S. 
32 of the Act . 325 


SUCCESSION CERTIFICATEH—Claim 
for restitution under C. P. Code, S. 144 
Succession certificate—Necessity. 467 


TORT—Libel—Privilege — Defendant 
in suit for damages for wrongful dis- 
missal filing extracts from reports by him 
to show the grounds for dismissal—Ex- 
tract defamatory of plaintiff—Absolute- 
ly privileged . 247 


TRANSFER OF PROPERTY ACT (IV 
OF 1882), S. 53-A—Whether applicable 
to an agreement to transfer a partial in- 
terest in property such as a right to win 
minerals—Nature of right conferred by 
S. 53-A (P.C.) . 1 
~S. 55—Contract to the ‘coitteagy 
—Vendor and vendee—Undertaking by 
vendor to discharge encumbrance imme- 
diately—Default to comply with under- 
taking—Right of vendee to retain «part 
of purchase-money .. 603 


TRUSTEES—Majority of trustees, if 
can elect one of them managing trustee 
and oust the other trustees taking part 
in the management . 272 


TRUSTS ACT (IL OF 1882), S. 62— 


Principles of—Applieability @ public 
trusts—Sale of trust property without 
valid necessity—Sale voidable and net 
void;-Trust bound to surrender the 
henefits when sale set aside . 353 


———-8. 82—Applicability—Purchase 
by Indian Christian husband in the name 
of his wife—Doctrine of advancement 
not applicable . . 528 
——s. $8—Scope -99 


USURIOUS LOANS ACT (X.o%' Tse 
S. 3, (Madras amendment)— A gricultu- 
rist?’—Meaning .. 571 


WORDS AND PHRASES—“Purusha 
Santhathi—If includes illegitimate sons. 
(P.C.) .. 182 


WORKMEN’S COMPENSATION ACT 
(VIII OF 1923), S. 2 (1) (d) as amended 
in 1933—Scope—Fathere of deceased 
workman—When ‘dependent’ . 406 
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